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CASES 
ARGUED  AND  DETERMINED 


IK  THB 


AT  ATLANTA, 
JULY  TERM,  1872. 


Presbmt— HIRAM  WARNER,  Chief  Justice. 

H.    K.    MCCAY,  iTirn^.. 

W.  W.  MONTGOMERY,/''^"®*'- 


John  Doe,  ex  dem,  of  James  U.  Hobne,  et  al.,  plaintiff  in 
error,  tw.  Richabd  Eoe,  casual  ejector,  and  J.  Polk 
Howell,  tenant  in  possession,  defendants  in  error. 

1.  Where  a  tenant  in  common  conve^^s  the  whole  lot  to  a  third  person, 
sod  the  grantee  took  possession,  claiming  the  entire  lot  as  his  own, 
this  action  constitutes  a  disseizin  and  ouster  of  the  other  tenants  in 
Mmmon,  ai^d  they  are  barred  from  asserting  their  right  to  such  prop- 
erty after  the  expiration  of  seren  years.     (R.) 

t^  Where  a  preacriptive  title  is  set  up  in  defense  to  an  action  of  eject- 
ment, it  IE  competent  for  the  defendant  to  show  the  good  faith  with 
whkh  tie  purchased.    (R.) 

Ejectment*  Tenants  in  common.  Adverse  possession. 
Before  Judge  Pabrott.  Whitfield  Superior  Court,  April 
Term,  1872, 


10     SUPREME  COURT  OF  GEORGIA. 

Home  vs.  Howell. 

The  demises  laid  in  plaintiflf's  declaration  were  as  follows, 
to-wit :  Ist,  of  Robert  S.  Denliam  and  his  wife  Sarah,  to  lot 
one  hundred  and  twenty-nine,  eleventh  district,  third  section; 
2d,  of  William  D.  Bevil  and  his  wife  Catherine  Bevil,  to  the 
same  lot ;  3d,  of  James  U.  Home  to  the  same  lot ;  4th,  of 
James  U.  Home  to  the  undivided  two-thirds  part  of  the 
same  lot.  The  defendant  pleaded  the  general  issue  and  the 
statute  of  limitations.  The  jury  returned  a  verdict  for  the 
defendants.  Plaintiff  moved  for  a  new  trial  upon  several 
grounds.  The  motion  was  overruled,  and  plaintiff  excepted 
and  assigns  said  ruling  as  error. 

All  the  facts  necessary  to  a  clear  understanding  of  the  case 
are  fully  set  forth  in  the  decision  of  the  Court. 

McCuTCHEN  &  Shumate,  by  brief,  for  plaintiff  in  error. 
Rights  of  tenant  in  common:  Code  sec.  2275,  sec.  2276  ;  Ad- 
verse possession  against  cotenant:  Code,  sec.  2277;  Seizin  of 
one  tenant  is  the  seizin  of  other :  2d  GreenleaPs  Ev.,  sec.  14 ; 
Kent's  Coms.,  vol.  iv.,  sec.  64;  Code,  sec.  2277;  Greenleaf's 
Cruise  on  Real  Property:  vol.  ii.,  sec.  16;  Adams  on  Ej't, 
136;  Tyler  on  Ej't,  477  ;  What  is  Actual  Ouster  ?  3d  Black. 
Coms.,  167,  170. 

Johnson  &  McCamy  ;  D.  A.  Walker,  by  brief,  for  de- 
fendants. Possession  of  one  tenant  in  common  is  the  posses- 
sion of  other,  when?  1st  Cowp.  R.,  217;  1st  Hill  on  Real 
Property,  588 ;  3d*  Pet.  R.,  51  ;  1st  Conn.  R.,  364 ;  5th 
Day's  R.,  188;  3d  Mete.  R.,  91 ;  4th  Mason's  R.,  330;  9th 
Cowen's  R.,  550 ;  7th  Wheat  R.,  120;  Wash,  on  Real  Prop- 
erty, 567;  4th  Paige  Ch.  R.,  178;  10th  Pick.  R.,  160;  13th 
Maine  R.,  337  ;  2d  Taylor,  259  ;  8th  B.  Monroe's  R.,  352  ; 
ISlh  J.  R.,  406 ;  3d  How.  R.,  689;  4th  Dev.  &  Bat.  R.,  54; 
15th  Vermont  R.,  552 ;  Ang.  on  Lim.,  sec.  403;  Taylor  on 
Ej.,  926 ;  1st  Wash,  on  Real  Property,  567 ;  2d  Black. 
Coms.,  194 ;  5th  Pet.  R.,  402. 
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Warner  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs 
fl^inst  the  defendant,  to  recover  possession  of  a  lot  of  land  in 
Whitfield  county.  The  jury,  on  the  trial  of  the  case,  under 
the  charge  of  the  Court,  found  a  verdict  for  the  defendant. 
A  motion  was  made  for  a  new  trial,  which  was  overruled, 
and  the  plaintiffs  excepted.  The  evidence,  as  contained  in 
the  record,  is,  in  substance,  as  follows : 

The  lot  of  land  was  granted  by  the  State  to  the  minors  of 
Joseph  Barnes,  Emily,  Caroline  and  Sarah.  Emily  married 
Andrew  J.  Denham,  Caroline  married  William  D.  Bevil,  and 
Sarah  married  Robert  S.  Denham.  Robert  S.  Denham  and 
William  D.  Bevil  conveyed  the  lot  to  Owen  H.  Kenon  by 
deed,  executed  25th  November,  1845,  recorded  12th  October, 
1855.  Kenon  conveyed  said  lot  to  James  U.  Home,  18th  No- 
vember, 1850 — deed  recorded  12th  October,  1855.  It  was 
admitted  on  the  trial  that  the  said  lot  lies  in  Whitfield  coun- 
ty, that  defendant  was  in  possession  at  the  beginning  of  the 
suit,  and  that  Home,  before  commencement  of  the  action,  de- 
manded to  be  let  into  possession,  with  J.  P.  Howell,  as  ten- 
ant in  common  of  the  premises  in  dispute,  which  was  refused 
by  Howell ;  that  similar  demand  was  made  by  Home  on 
Evan  S.  Howell,  father  of  defendant.  It  was  also  admitted 
on  the  trial,  that  plaintiff  had  commenced  apreviovs  action 
of  ejectment  against  defendant  for  recovery  of  the  whole  of 
the  lot  in  dispute,  on  same  demises,  in  the  Superior  Court  of 
Whitfield  county  on  2d  October,  1868,  in  which  action  defen- 
dant had  been  duly  served,  and  that  on  6th  September,  1869, 
plaintiff  paid  costs  on  said  first  action,  and  had  it  dismissed 
r^larly,  and  within  six  months  thereafter  commenced  this 
action.  The  above  are  the  material  facts  upon  which  plain- 
tiff relied. 

The  following  facts  were  proved  by  defendant:  Andrew  J. 
Denham  and  Emily  J.  Denham,  his  wife,  conveyed  the  whole 
of  the  lot  in  dispute  to  John  W.  Beck,  by  deed  executed 
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March  10th,  1856— recorded  June  24th,  1856.  Beck  con- 
veyed an  undivided  half  interest  of  said  lot  to  William  Mills 
by  deed  executed  3d  September,  1861 — recorded  9th  Septem- 
ber, 1861.  Beck  also  conveyed  the  undivided  half  inter^t 
in  said  lot  to  Evan  S.  Howell  by  deed  executed  3d  Septem- 
ber, 1861 — recorded  9th  September,  1861.  Mills  conveyed 
to  Evan  S.  Howell  his  half  interest  in  said  lot  by  deed  exe- 
cuted 11th  June,  1862,  and  recorded  2d  July,  1862.  It  was 
admitted  that  Fleming  Payne  became  tenant  of  Beck  on  said 
land  9th  April,  1857.  The  Court  permitted  E.  S.  Howell 
to  testify  on  the  stand,  (over  the  objection  of  plaintiff's  coun- 
sel,) that  ''he  and  Mills,  in  the  summer  of  1860,  bought  the 
land  from  Beck  and  paid  a  portion  o^the  purchase  price  in 
money  and  gave  note  for  the  balance.^^  Howell  testified  that 
he  and  Mills  went  into  possession  in  fall  of  1860.  Beck's 
tenant  attorned  to  them ;  they  and  their  tenant's  kept  posses- 
sion thenceforward  till  January,  1864;  when  they  left,  they  got 
one  Wilson  to  get  one  Haddock  to  take  possession.  Howell 
returned  in  the  fall  of  1865  and  found  Haddock  in  possession. 
Howell  says  he  never  heard  Beck's  title  questioned.  John 
Wilson  testified  that  Beck  put  Payne  on  the  land  in  1857, 
and  that  the  land  has  been  continuously  occupied  since ;  he 
got  Haddock  to  go  on  it  in  1864;  Haddock  stayed  until 
Howell's  sons  took  possession.  Whitefield  testified  that  he 
was  present  when  A.  J.  Deuham  sold  to  Beck ;  Denham  said 
he  had  good  title — ^one  interest  in  right  of  his  wife  and  two 
interests  by  purchase  from  R.  S.  Deuham  and  Bevil — and 
could  make  good  title.  This  conversation  was  had  the  day  be- 
fore the  trade  was  actually  made.  This  witness  says,  in  said 
conversation  something  was  said  about  the  claim  of  one  '*  Hol- 
comb"  or  ''Holkins"  to  the  land,  and  that  said  claimant  had 
been  shipwrecked.  Beck  testified  that  he  bought  the  whole 
of  the  lot  from  A.  J.  Denham  in  good  faith,  Denham  repre- 
senting that  he  had  title  thereto;  that  he  put  Payne  in  pos- 
session of  the  lot  as  tenant  in  the  latter  part  of  March,  1857 ; 
had  held  by  his  tenants  continuously  up  to  the  date  of  sale  to 
Howell. 
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Plaintiff  produced  rebuttal  testimony  of  A.  J.  Denham, 
that  he  raarrioil  one  of  said  minors ;  owned  but  one  undivided 
thyt]  of  said  land ;  sold  that  to  Beck  ;  told  Beck  who  owned 
the  other  two-thirds;  Beck  wrote  the  deed;  represented  to 
him  that  he  required  a  deed  to  the  whole  lot  in  order  to  get 
posBession  ;  confided  to  Beck  as  to  the  kind  of  deed  he  should 
make;  is  very  positive  that  he  told  Be(*k  repeatedly  that  he 
conid  not  sell  him  but  one-third,  and  allowed  Beck  to  write 
sach  deed  as  he  (Beck)  thought  neceasary ,  that  he  and  Beck 
also  talked  of  the  adverse  claim  of  one  "Holcomb"  or 
"Holkins/' 

The  plaintifis  claim  the  right  to  recover  in  this  case  as 
tenants  in  common,  arii  the  main  question  made  on  the  ar- 
garoent  before  this  Court,  was  whether  the  defendant,  under 
the  facts  of  the  rase,  held  the  possession  of  the  land  adversely 
as  against  the  plaintiffs,  who  claim  to  be  tenants  in  common 
with  him,  so  as  to  be  protected  in  his  possession  by  prescrip- 
tion under  the  statute,  which  was  pleaded  as  a  defense  to  the 
plaintiff's  action.  The  defendant  claims  the  right  to  the 
seven  years'  possession  of  the  land  under  color  of  title  de- 
rived from  Beck,  and  the  question  is,  whether  Beck's  title 
and  possession  of  the  land  under  it,  and  those  claiming  under 
him,  was  adverse  to  the  other  tenants  in  common  ?  Denham 
and  his  wife  Emily,  one  of  the  tenants  in  common,  conveyed 
the  whole  lot  to  Beck  in  1856,  and  he  entered  into  the  pos- 
session of  it  under  that  deed,  or  held  possession  of  it  by  his 
tenant,  which  deed  was  duly  recorded.  This  act  of  Denham 
and  wife,  one  of  the  tenants  in  common,  conveying  the  whole 
lot  to  Beck,  who  took  possessiou  of  it,  claiming  the  entire  lot 
as  his  own,  was  a  disseizin  and  ouster  of  the  other  tenants  in 
common,  and  Beck,  and  those  claiming  under  him,  by  deed 
to  the  whole  lot,  held  the  possession  thereof  adversely  to  the 
other  tenants  in  common,  and  if  they  failed  to  assert  their 
fight  to  recover  the  same  until  the  expiration  of  seven  years, 
they  were  barred.  There  can  be  no  doubt  that  one  tenant  in 
comraon  may  disseize  and  oust  another  tenant  in  common, 
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and  it  is  a  general  rule  that  when  one  enters  into  the  posses- 
sion of  land  under  a  deed  duly  recorded,  as  in  this  case, 
claiming  title  to  the  whole  tract  specified  in  the  deed,  and 
exercises  the  usual  acts  of  ownership  over  it,  such  possession 
is  adverse  to  all  persons  who  claim  title  to  the  same  land, 
although  such  persons  may  have  been  tenants  in  common. 
The  possession  under  a  title  and  claim  to  the  whole  hi,  is 
hostile  to,  and  adverse  to  the  title  and  claim  of  those  who 
claim  Bkpari  thereof  aa  tenants  in  common.  The  evidence  of 
Howell,  which  was  objected  to,  was  pro|)erIy  admitted  to 
show  that  the  purchase  of  the  land  from  Beck  was  made  in 
good  faith,  as  it  tended  to  sustain  th^  defense  relied  on  by 
the  defendant.  In  view  of  the  facts  yntained  in  the  record, 
there  was  no  error  in  overruling  the  motion  for  a  new  trial. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


MiLO  S.  Freeman,  plaintiff  in  error,  vs.  William   A. 
Cherry,  defendant  in  error. 

Under  the  provisions  of  the  Revised  Code,  sections  2738,  2789  and  2123, 
accommodation  indorsers  of  a  negotiable  security,  payable  at  a  char- 
tered bank,  are  considered  as  securities  merely,  and  if  one  pays  off  the 
debt  he  can  compel  the  others  to  contribute. 

Accommodation  indorsers.  Contribution.  Before  Judge 
Cole.  Bibb  Superior  Court  October  Adjourned  Term, 
1871. 

William  A.  Cherry  filed  his  bill  against  Milo  S.  Freeman, 
J.  W.  Blackshear  and  Thomas  J.  Flint,  for  contribution. 
The  bill  set  forth  the  following  condition  of  aflTairs :  In  1868, 
Blackshear,  being  indebted  to  the  Home  Insurance  Company, 
procured  complainant,  Freeman  and  Flint  to  indorse  his  note, 
negotiable  at  bank,  simultaneously,  the  name  of  the  payee 
being  left  blank,  all  the  parties  understanding  that  the  payee 
was  the  insurance  company.     It  so  happened  that  complain- 
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iOitwaB  the  first  to  place  his  name  on  the  back  of  the  note. 
ITitbout  complainant's  knowledge  or  consent,  his  name  was 
rabequently  inserted  as  payee.     Suit  was  brought  on  said 
note,  and  at  the  November  Adjourned  Term,  1869,  of  Bibb 
Superior  Court,  a  judgment  was  rendered  against  complain- 
ant as  first  indorser,  said  Flint  as  second  indorser,  and  said 
Freeman  as  third  indorser.     Execution  issued  on  said  judg- 
ment for  $500,  principal  and  interest  to  April  5th,  1870,  and 
costs  amounting  to  $84.31,  which  complainant  has  been 
compelled  to  pay.    Blackshear  and  Flint  are  now  and  were 
insolvent  at  the  time  judgment  was  rendered.     Prayer  that 
Freeman  may  be  decreed  to  pay  to  complainant  one-half  the 
amount  of  said  execution. 

Blackshear  and  Flint  filed  no  answer.  Freeman  answered 
the  bill,  but  set  up  no  facts  necessary  to  an  understand- 
ing of  the  decision  of  the  Court.  The  jury  returned  the 
following  verdict:  "We,  the  jury,  find  for  W.  A.  Cherry 
$286.85,  with  interest  to  date."  Whereupon  the  defendant, 
Freeman,  moved  for  a  new  trial  upon  the  following,  among 
other  grounds : 

Because  the  Court  erred  {in  charging  the  jury  as  follows, 
to-wit:  "I  charge  you,  gentlemen  of  the  jury,  that  at  com- 
mon law  and  under  the  decisions  of  the  Supreme  Court  of 
Georgia  prior  to  the  adoption  of  the  Code,  indorsers  on  prom- 
issory notes  were  not  bound  to  contribute,  but  were  bound 
^ch  to  pay  the  whole  debt  in  the  order  of  their  indorse- 
ment, the  one  first  indorsing  first  bound,  and  could  not  collect 
anything  out  of  the  indorsers  after  him.  'The  Legislature  of 
Georgia  has,  however,  seen  fit  to  change  the  law,  and  to  make 
acoommodation  indorsers  bound  as  sureties.    Section  2123  of 
the  Code  declares  an  accommodation  indorser  to  be  merely  a 
sorety,  and  since  the  law  require  sureties  to  contribute,  ac- 
commodation indorsers  are  also  bound  to  contribute;  that  is, 
if  one  of  several  accommodation  indorsers  is  forced  to  pay 
the  note  indorsed,  he  may  require  the  others  to  pay,  each  his 
share,  to  be  divided  equally  among  the  solvent  indorsers. 
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And  I  charge  you,  gentlemen  of  the  jury,  that  if,  from  tli 
evidence,  you  believe  that  that  the  indorsers  on  the  note  i 
question  were  accommodation  indorsers,  (that  is,  indorsei 
having  no  interest  in  said  note,)  and  that  Cherry  paid  th 
judgment  obtained  against  them  on  said  note,  and  that  Blact 
shear  and  Flint  are  insolvent,  then  Cherry  is  entitled  to  n 
cover  from  Freeman  half  the  amount  iMiid,  with  interest  froi 
the  time  of  payment/' 

The  motion  for  a  new  trial  was  overruled  by  the  Cour 
and  plaintiff  in  error  excepted,  and  assigns  said  ruling  { 
error. 

Jehison  &  NiBBET,  for  plaintiff  in  error,  submitted  th 
following  brief:  The  codifiers  had  no  authority  to  mak 
changes  in  the  law  :  Acts  of  1868 ;  preface  to  Code.  Pric 
to  the  adoption  of  the  Code,  accommodation  indorsers  wei 
not  bound  to  contribute:  7th  Johns.,  361;  3d  Peters,  470 
5th  Howard,  276;  21st  Ibid,,  432;  1st  Kelly,  206 ;  4th  Ibid 
106,  267.  The  law  as  to  contribution  is  not  changed  by  se 
2123  of  the  Code.  Liability  of  surety:  Code,  sec.  2120.  Li 
ability  of  indorser:  Code,  sec.  2738.  The  Code  makes  n 
change  in  the  law  merchant  as  to  bankable  paper.  The  Cod 
did  not  become  law  until  ratified  by  the  approval  of  Con 
gress,  June  26th,  1868,  one  month  after  the  note  in  questio 
was  made. 

Lanier  &  Anderson,  for  the  defendants. 
McCay,  Judge. 

Our  Code,  section  2123,  has  this  language  under  the  hea 
of  "Principal  and  Security^' :  "The  form  of  the  contract  i 
immaterial  provided  the  &ct  of  suretyship  exists;  hence  a 
accommodation  indorser  is  considered  merely  as  a  surety.'^ 

It  is  difficult  to  put  any  meaning  upon  this  provision  ( 
the  Co<Ie  if  it  does  not  mean  that  accommodation  indorsei 
are  liable  to  contribution.  AU  indorsers  are,  in  a  certai 
seme,  securities.    They  all  undertake  for  the  maker  of  tb 
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note.  But  ordinary  indorsers  receive  value,  since  prima 
Jadezxi  indorsement  implies  that  the  indorser,  not  the  holder 
of  the  note,  passed  it  to  the  indorsee  for  value. 

In  this  State,  since  the  act  of  1826,  all  indorsers  of  notes 
not  payable  at  bank  are  securities,  in  almost  every  respect, 
save  that  they  are  liable  to  each  other  in  the  order  of  their 
indorsements.  They  are  not  entitled  to  notice;  they  may  be 
sued  in  the  same  action  with  the  maker,  and  they  may  give 
notice  to  sue  as  other  securities.  Our  Code,  section  2738, 
says:  ''In  ordinary  indorsements  the  contract  of  the  indorser 
is  to  pay  the  money,  if  the  parties  to  the  instrument  prima- 
rily liable  thereon  fail  to  pay  according  to  the  terms  thereof; 
hence,  if  there  are  several  indorsers  each  is  liable  to  subse- 
quent ones  in  the  order  of  their  several  indorsements.^^ 

But  section  2123,  which  we  have  quoted  above,  says  that 
whatever  may  be  the  form  of  the  contract,  accommodation 
indorsers  are  considered  as  securities  merely.  It  would  seem 
wholly  useless  to  say  this  if  they  are  to  be  liable  as  other 
indorsers.  The  form  of  every  contract  of  indorsement  is  the 
same;  prima  faxne^  it  imports  that  the  indorser  passes  the 
note  to  the  indorsee  for  value.  This  is  the  ordinary  meaning 
of  the  contract,  and  as  provided  by  section  2738,  it  guaran- 
tees that  not  only  the  makers  but  every  previous  indorser 
will  pay,  and  each  is  liable  to  the  other  in  the  order  in  which 
they  stand.  The  fact  of  securityship  does  not  exist  as  be- 
tween one  indorser  and  the  others.  Each  gives  and  each 
receives  value.  But  in  the  case  of  accommodation  indorsers, 
there  is  no  sule  or  passage  of  the  note  from  one  indorser  to 
the  otiier— the  fact  of  suretyship  does  exist. 

In  siteh  a  ca.^^  section  2123  says,  however  the  form  may 
b«,  they  are  securities  merely.  As  to  the  maker,  they  are 
ill  securities  in  every  indorsement,  and  there  is  no  propriety 
in  the  language  of  section  2123,  unless  it  means  to  say  that 
lliey  arufeecuritiea  as  to  each  other.  There  was  clearly  an  in- 
1*01  to  make  mim  distinction  between  accommodation  indors- 
ifs  and  ordinary  indorsers.    Under  our  law,  as  it  has  stood 
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since  1826,  there  was  no  distinction — see  1  Kelly,  205 — nor 
was  there  any  distinction  at  common  law.  What  other  distinc- 
tion is  there  than  this,  that  they  are  to  be  liable  to  contribu- 
tion ?  Our  act  of  1826  provided  that  all  indorsers  of  notes 
not  payable  at  bank  were  to  be  treated  as  securities.  This 
Court,  however,  held,  in  1st  Kelly,  205,  that  this  only  meant 
that  they  were  not  entitled  to  notice,  and  might  be  sued  in 
the  same  action  as  the  principal.  The  Code  leaves  out  this 
genei^al  language  of  the  Act  of  1826,  though  it  provides  that 
indorsers  of  notes  not  intended  to  be  negotiated  at  a  bank 
are  not  entitled  to  notice,  and  may  be  sued  with  the  princi- 
pal :  sections  2739  and  2740.  But  as  to  accommodation  in- 
dorsers it  provides  that  they  are  securities  merely. 

We  can  see  no  other  motive  for  this  language  and  for  the 
provision  in  section  2738,  as  to  ordinary  indorsements,  except 
to  change  the  rule  at  common  law  and  as  it  previously  stood 
in  this  State,  by  making  them  liable  to  contribution.  In 
every  other  respect  but  this,  an  ordinary  indorser  is  a  securi- 
ty only.  This  is  the  meaning  of  the  ordinary  contract  of 
indorsement — ^the  form  of  it — and  the  section  under  consid- 
eration says,  notwithstanding  the  form,  an  accommodation 
indorser  is  treated  as  a  surety  merely.  And  this  is,  in  our 
judgment,  an  eminently  just  and  proper  change  of  the  law. 
As  the  common  law  was,  the  presumption  of  law,  to-wit :  that 
the  indorser  had  transferred  the  note  to  the  transferee  for 
value,  was  directly  contrary  to  the  truth  of  the  case  when  the 
indorser  was  only  an  accommodation  indorser,  and  it  required 
a  very  refined  and  subtle  line  of  reasoning  to  sustain  the  lia- 
bility of  a  prior  accommodation  indorser  to  a  subsequent  one, 
on  principle,  since  the  want  of  consideration  between  them 
was  apparent.     See  1st  Kelly,  205. 

The  law  of  the  Code  is,  therefore,  just.  The  indorsers  are 
in  fact  securities  for  the  maker.  That,  in  this  case,  is  the 
truth  of  the  matter,  whatever  the  form  may  be.  That  was 
the  motive  of  each  for  signing,  and  it  is  nothing  but  carrying 
out  the  real  meaning  of  the  signing  to  hold  that  even  as  be- 
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tweeo  themselves  they  are  securities  merely  for  the  maker, 
and  liable  to  contribiitioD  as  between  eaoh  other. 
Judgment  affirmed. 


E.  E.  Rawson,  plaintiff  in  error,  vs.  Marcus  A.  Bell,  de- 
fendant in  error. 

L  The  bill  of  exceptions  shoald  specify  the  portion  of  the  charge  to 
which  exception  is  taken.  (R.) 

2.  The  building  of  a  party  wall  by  the  plaintiff,  under  a  parol  agreement 
with  the  defendant  that  he  would  pay  for  one-half  of  as  much  of  the 
wall  as  he  used,  when  he  built,  is  such  a  part  performance  of  the  con- 
tract as  takes  it  out  of  the  Statute  of  Frauds.  (R.) 

8.  If  a  parol  agreement,  in  relation  to  the  building  of  a  party  wall,  has 
been  fully  executed  by  both  parties,  it  creates  an  easement  which  at- 
taches to  and  runs  with  the  land.  (R.) 

4.  Where  the  defendant,  having  contracted  with  the  plaintiff  to  pay  for  so 
much  of  a  party  wall  as  he  used  when  he  built,  conveys  his  lot  to  a  third 
person,  having  thus  put  it  out  of  his  power  to  build,  he  becomes  liable 
to  the  plaintiff.  (R.) 

5.  As  no  time  was  specified  within  which  the  defendant  was  to  build  and 
pay  the  plaintiff  for  one-half  of  the  wall  to  be  used  by  him,  the  law 
will  imply  that  it  was  to  be  done  within  a  reasonable  time.  (R.) 

Practice  in  Supreme  Court.  Exception  to  charge.  Party 
wall.  Statute  of  Frauds.  Part  performance.  Easement.  Rea- 
sonable time.  Before  Judge  Hopkins.  Fulton  Superior 
Court.    October  Term,  1871. 

rl  For  the  facts  of  this  casp,  Ree  the  decision. 
D.  F,  &  W.  R.  Hammond,  for  plaintiff  in  error,  submit- 
ted theftillowing  brief: 
We  contend  that  the  Court  should  have  charged  the  jury 
timt,  'Mf  they  should  find  that  Rawson,  at  the  time  he  sold 
to  i&ngier,  gave  him  notice  of  his  promise  to  pay  for  half  the 
wall  when  he  used  it,  and  also  notified  him  that  he  never  ex- 
pDcled  to  pay  for  the  wall,  as  he  would  never  use  it,  that  then 
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Bawson  would  not  be  liable,  and  it  was  their  diitj  to  find 
for  defendant;"  and  ^' if  they  should  find  that  Bell  sold  and 
conveyed  his  lot,  together  with  the  appurtenances,  before  the 
bringing  of  this  suit,  that  then  Bell  would  have  no  right  of 
action,  and  it  would  be  their  duty  to  find  for  defendant." 

I.  A  parol  agreement  to  pay  for  half  a  party  wall  when 
osed,  binds  the  land,  where  the  purchaser  took  with  notice: 
Wiekersham  vs.  Orr,  9th  Iowa,  253.  A  covenant  to  pay  for 
half  a  party  wall  when  used,  "biuds,  and  is  a  charge  u{>on 
the  land :"  Wash.  Eas.  and  Serv.,  side  p.  459 ;  Ist  Brad- 
ford's N.  Y.  Rep.,  p.  62.  A  claim  for  coutribution  for  build- 
ing a  party  wall,  is  a  lien  uiK)n  the  land :  Campbell  vs.  Mesier, 
6th  Johns.  Ch.  Rep.,  23.  This  parol  agreement  has  the  same 
ibroe  and  eifect  as  a  covenant,  since  it  has  been  performed  on 
one  side,  and  therefore  may  be  treated  as  a  covenant :  see  Shep- 
pard's  Touch.  A  covenant  runs  with  the  land  "  when  there 
is  a  privity  of  estate  between  the  covenanting  parties,  and  the 
covenant  is  connected  with  and  concerns  the  subject-matter 
of  the  privity  of  the  estate  between  them  :"  Morse  vs.  Aldrich, 
19th  Pick.,  449;  Hurd  vs.  Curtis,  Ibid.,  459;  Sheppard's 
Touch.,  side  p.  176,316.  In  this  case,  the  privity  of  estate 
between  Rawson  and  Bell  was  in  the  eight  inches  of  Rawson's 
land  on  which  the  wall  stood.  Rawson  owned  the  fee  and 
Bell  had  an  easement  in  it  for  the  support  of  his  wall.  The 
agreement  was  ''to  pay  when  he  useil  the  wall,"  and  was  di- 
rectly connected  with  and  concerning  the  subject-matter  of 
the  privity  of  estate  between  Bell  and  Rawson. 

II.  Bell  passed  his  right  of  action  by  his  deed  to  Angier. 
The  effect  of  the  agreement  was  that  the  entire  wall  remaine<l 
the  property  of  Bell,  nntil  used  and  paid  for  by  Rawson.  By 
the  deed  the  wall  passed,  and  with  it  the  right  to  be  paid  for 
it :  Bnrlock  vs.  Peck,  2d  Dun.,  90;  Wash.  Eas.  and  Serv., 
side  p.  464;  Clinton's  Dig.  N.  Y.  Rep.,  vol.  3,  p.  2453 ;  1st 
Bradford's  N.  Y.  Rep.,  p.  57.  Improvements  placed  upon 
the  land  of  another  may,  by  agreement,  remain  the  pro|>erty 
of  him  who  placed  them  there:  ist  Hill,  176;  4th  Mass., 
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514;  8th  Metc.y34;  6th  Pick.,  487.  This  principle  is  recog- 
sized  by  the  laws  iu  reference  to  the  city  of  Savannah  :  Code, 
sec.  4792. 

III.  This  agreement  was  by  parol,  and  the  performance, 
00  the  part  of  Bell,  was  not  sufficient  to  take  the  case  out  of 
the  Statute  of  Frauds :  3d  Pars,  on  Cont.,  p.  60. 

L.  E.  Bleckley,  for  defendant,  submitted  .the  following 
brief: 

The  contract  was  i)ersonal  between  tliese  parties.  Bell  per- 
formed his  part  fully,  and  gave  credit  to  Eawson,  and  trusted 
to  Rawson's  personal  responsibility.  The  latter  contemplated 
building  himself,  and  Bell  treated  with  him  on  that  under- 
standing. Neither  party  stipulated  for  or  against  his  assigns. 
The  subsequent  conveyance  to  Angier  neither  divested  Bell 
of  his  right  nor  relieved  Rawson  of  his  obligation :  28th  Ind. 
R.,37;  17th  Pick.,  638;  24th  Wis.,  461. 

Rawson  had  already  planned  the  building  in  some  respects 
at  leaist,  that  he  was  going  to  erect.  He  virtually  agreed  to 
use  a  portion  of  the  wall,  and  he  expressly  promised  to  pay 
when  he  used  it.  As  no  time  was  specified,  he  must  be  un- 
derstood as  intending  to  build  in  a  reasonable  time:  11th  Ga. 
E.,  154. 

Instead  of  acting  as  he  had  induced  Bell  to  believe  he  was 
going  to  act,  he  changed  his  purpose  and  sold  out  to  Angier. 
He  thus  put  it  out  of  his  power  to  build  at  all,  and  that  was 
a  virtual  breach  of  his  undertaking:  Langdell's  Select  Cases, 
917,947;  12th  Ga.  R.,  150;  15th  Mees  &  W.,.  189;  16th 
ll    Ma^,,  161. 

L 


.Warner,  Chief  Justice. 


Vh€  pinintiff  brought  his  action  against  the  defendant  to 
recover  this  one-half  of  the  cost  or  value  of  the  erection  of  a 
party-wall  under  an  alleged  agreement  between  the  parties, 
who  wt^rt*  the  owners  of  adjoining  city  lots  in  the  city  of 
Atlanta,     On  the  trial  of  the  case  the  jury,  under  the  charge 
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of  the  Court,  found  a  verdict  for  the  plaintiff  for  the  sum  of 
$336,  with  interest  and  costs.  The  case  comes  before  this 
Court  on  exception  to  the  entire  charge  of  the  Court  to  the 
jury,  without  assigning  error  to  any  particular  part  thereof. 
As  there  was  no  motion  made  to  dismiss  on  that  ground,  we 
will  consider  the  charge  of  the  Court  as  it  is  set  forth  in  the 
record,  without  intending  to  indorse  or  sanction  such  a  prac- 
tice in  this  Court.  The  following  facts  were  disclosed  by  the 
evidence  on  the  trial : 

Bell,  the  plaintiff,  owned  the  city  lot  described  in  the 
declaration,  and  Rawson,  the  defendant,  owned  the  adjoining 
lot.  Bell  desired  to  build,  and  proposed  to  Rawson  to  erect 
the  dividing  wall  between  their  two  lots  so  as  to  place  one- 
half  thereof  on  Rawson^s  land.  Rawson  agreed  to  it,  at  the 
same  time  agreeing  to  pay  for  one-half  of  as  much  of  the 
wall  as  he  used  in  building  himself  when  he  built,  and  also 
specifying  that  he  would  not  want  to  erect  as  high  a  house 
as  Bell  contemplated^  but  would  only  want  to  build  a  two- 
story  house  without  any  basement  or  cellar.  This  agreement 
was  by  parol.  Bell  proceeded  to  build,  and  placeil  the  di- 
viding wall  half  on  his  own  and  half  on  Rawson's  land,  ac- 
cording to  the  agreement.  The  wall  was  sixty  feet  long  and 
sixteen  inches  thick,  eight  inches  of  it  being  on  Rawson's 
land.  After  its  completion,  to-wit :  on  the  20th  day  of  De- 
cember, 1866,  Bell  sold  his  lot,  together  with  the  appurte- 
nances, executing  a  regular  warrantee  deed  for  the  same  to 
N.  L.  Angier.  Aflierward,  to-wit :  on  the  10th  day  of  Jan- 
uary, 1867,  Rawson  sold  his  lot  to  the  same  Angier,  together 
with  the  appurtenances,  executing  also  a  regular  warrantee 
deed  for  the  same.  Angier  testified  that  when  he  bought 
from  Bell  nothing  was  said  in  relation  to  the  party  wall  or 
the  claim  against  Rawson  for  the  share  of  its  cost,  but  when 
he  bought  of  !&awson  the  subject  was  mentioned  by  Rawson, 
who  stated  to  him  the  agreement  between  him  and  Bell,  and 
also  stated  that  as  he  (Rawson)  would  never  build,  he  sup- 
posed that  he  (Rawson)  would  never  have  anything  to  pay 
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for  the  wall.  Angier  replied  that  that  was  a  matter  with 
which  he  had  nothing  to  do^  and  rested  between  him  (Kaw- 
son)  and  Bell,  he  supposed.  He  also  testified  that  he  gave 
Rawson  more  for  his  lot  by  reason  of  said  wall  than  he  oth- 
erwise would  have  given  him.  When  Bell  heard  of  the  sale 
by  Rawson  he  applie<1  to  him  for  his  paj,  which  was  refused. 
Brick  work  was  worth  as  much  as  $12  per  thousand,  and 
there  were  twenty  brick  to  the  cubic  foot.  The  Court 
charged  the  jury  that  "if  they  should  find  that  there  was  a 
parol  (»ntract  between  Bell  and  Bawson  under  which  Raw- 
soo had  agreed  to  pay  for  a  part  of  the  wall  which  Bell  built 
on  the  line  between  their  lots  when  he  built  to  said  wall,  and 
Bell  had  gone  on  in  good  faith  and  completed  his  house  ac- 
cording to  said  contract  and  placed  half  the  wall  on  Rawson's 
land,  and  then  sold  and  conveyed  his  lot,  together  with  the 
appurtenances  to  the  same  or  any  other  person,  and  thereby 
placed  it  beyond  his  power  to  build  to  the  wall,  that  then 
Rawson  became  liable  to  Bell  for  whatever  portion  of  the 
wall  he  had  agreed  to  pay  for  when  he  built  in  the  same 
manner  as  if  he  had  constructed  his  house  and  used  the  said 
wall ;  and  this  would  be  true  although  you  should  find  that 
such  third  party  purchased  from  Rawson  with  notice  of  the 
existence  of  the  contract  between  Rawson  and  Bell." 

Two  questions  are  made  by  defendant :  First,  that  this 
was  a  parol  contract  for  the  sale  of  land,  and  is  therefore  void  • 
under  the  Statute  of  Frauds.  Second,  if  it  is  not  void  on  the 
grmind  of  part  performance  of  the  parol  agreement  by  the 
|tkiuttiK^  ihtfu  it  is  an  agreement  in  the  nature  of  a  covenant, 
which  attaches  to  and  runs  with  the  land,  and  that  the  plain- 
tiff *fl  reme<1y  is  against  the  defendant's  grantee,  or  those  claim- 
ing under  him,  who  should  build  on  the  lot  and  use  the  wall, 
ukI  not  against  the  defendant,  who  did  not  build  on  the  lot 
prior  to  hia  alienation  of  the  same.  As  to  the  first  question, 
the  buildi  r)g  of  the  party  wall  by  the  plaintiff,  under  the  parol 
}}Qmm  and  agreement  of  the  defendant,  was  such  a  part  per- 
foniiaiic^  as  takes  it  out  of  the  operation  of  the  Statute  of 
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Frauds:  Code,  1941.  If  the  ])arol  agreement  had  been  fully 
executed  by  both  the  parties  to  it  in  relation  to  the  erection  of 
the  i)arty  wall,  it  would  have  created  an  easement  which  would 
have  attached  to  and  run  with  the  land,  and  such  would  have 
been  the  legal  effect  of  the  agreement  when  fully  executed  by 
the  parties  to  it.  The  fundamental  error  in  the  argument  of 
the  defendant  is  in  the  assumption  that  the  agreement  has 
been  fully  executed  on  his  part,  whereas  this  suit  is  brought 
to  compel  him  to  perform  his  part  of  it.  The  agreement  was, 
that  the  plaintiff  would  build  tlie  party  wall  between  their 
two  lots,  one-half  thereof  to  be  on  the  plaintiff's  lot,  and  the 
other  half  on  the  defendant's  lot,  the  defendant  agreeing  to 
pay  for  one-half  of  so  much  of  the  wall  as  he  used  in  build- 
ing himself  when  he  built,  specifying  that  he  would  not  want 
to  erect  as  high  a  house  as  the  plaintiff  contemplated,  but 
would  only  want  to  build  a  two-story  house  without  any  base- 
ment or  cellar.  The  evidence  clearly  shows  that  both  parties, 
at  the  time  of  making  the  agreement,  contemplated  building 
on  their  respective  lots,  and  the  agreement  was  made  in  view 
of  that  fact.  The  plaintiff  did  build;  in  other  words,  per- 
formed his  part  of  his  agreement.  The  defendant  did  not  build 
on  his  lot,  as  was  contemplated  by  the  contracting  parties, 
but  sold  his  lot  to  Angier,  and  stated  to  him  the  agreement 
between  the  plaintiff  and  himself,  and  thereby  received  more 
for  his  lot  than  he  otherwise  would  have  done,  in  consequence 
of  the  wall  having  been  built  there  by  the  plaintiff  under 
that  agreement.  It  is  true,  there  was  no  definite  time  s[)eci- 
fied  in  the  agreement  when  the  defendant  should  build  on  his 
lot,  and  pay  the  plaintiff  for  one-half  of  the  wall  used  by 
him  in  the  erection  of  his  building,  but  he  has  now  put  it 
out  of  his  power  to  build  on  the  lot  by  conveying  the  prop- 
erty, and  with  the  increase  of  price  in  his  pocket,  realized 
from  the  sale  of  his  lot  by  reason  of  the  wall  having  been 
built  by  the  plaintiff  under  the  agreement,  coolly  tells  the 
plaintiff  that  he  must  look  to  his  grantee  or  some  other  person 
when  they  shall  build  on  the  lot  and  use  the  wall,  assuming 
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that  he  has  complieil  with  his  agreement  with  the  plaintiff  so 
&r  as  he  was  legally  bound  to  do,  and  that  his  agreement 
was  in  the  nature  of  a  covenant  running  with  the  land,  there- 
by shifting  his  liability  under  his  agreement  with  the  plain- 
tiff to  his  grantee  of  the  lot,  after  having  received  the  in- 
creased price  from  him  in  the  sale  of  the  property. 

An  executed  agreement  which  will  constitute  an  easement 
attached  to  and  running  with  the  land,  is  one  thing.  Whether 
8uch  an  agreement  has  been  executed  on  the  part  of  both  the 
parties  to  it,  is  another  and  quite  a  different  thing.  The 
question  in  this  case  is,  not  what  would  have  been  the  legal 
effect  of  this  agreement  upon  the  land,  if  it  had  been  executed 
and  performed  according  to  the  true  intent  and  meaning 
thereof  as  understood  by  the  parties  thereto;  but  the  question 
is,  whether  that  agreement  has  been  executed  and  performed 
by  the  defendant  to  the  plaintiff,  as  the  same  was  understood 
by  the  plaintiff,  and  known  by  the  defendant  to  be  so  under- 
stood by  him  at  the  time  it  was  made. 

As  no  time  was  specified  within  which  the  defendant  was 
to  build  and  pay  the  plaintiff  for  one-half  of  the  wall  to  be 
used  by  him,  the  law  will  imply  that  it  was  to  be  done  within 
a  reasonable  time,  and  the  defendant  having  put  it  out  of  his 
power  to  comply  with  his  agreement  with  the  plaintiff  by 
conveying  the  property  to  another,  the  plaintiff's  right  of 
action  accrued  to  him.  Although  we  should  have  been  bet- 
ter satisfied  with  the  charge  of  the  Court  if  it  had  clearly 
called  the  attention  of  the  jury  to  the  distinction  between  an 
execute<l  agreement  of  the  parties  which  would  have  created 
tn  eai^emcMit  attaching  to  and  running  with  the  land,  and  an 
agreement  which  had  not  been  executed  and  performed  by 
one  of  the  parties  to  it,  still  there  was  sufficient  evidence  in 
the  record  to  authorize  the  charge  as  given,  and  the  verdict 
beio^  right  under  the  evidence  and  the  law  applicable  thereto, 
we  will  not  disturb  it. 

L«t  the  judgment  of  the  Court  below  be  afiSrmed. 


k^ 


Yqu  zlti.  3. 
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Malta  Scarborough,  plaintiff  in  error,  vs.  The  State 
OP  Georgia,  defendant  in  error. 

1.  On  the  trial  of  an  indictment  for  keeping  a  lewd  hoose,  under  section 
4462  of  the  Code,  it  is  not  necessary  to  show  that  the  master  of  the 

•  house  kept  the  same  for  profit  It  is  sufficient  if  it  appear  that  the 
lewdness  carried  on  was  with  his  permission  or  in  his  presence  without 
his  dissent. 

2.  A  man  is  guilty  of  keeping  a  lewd  house  within  the  meaning  of  sec* 
tion  44G2  of  the  Code,  if  open  and  notorious  lewdness  is  practiced 
therein  by  his  wife  and  daughters,  in  his  presence,  with  his  consent  or 
without  his  dissent. 

8.  It  is  not  an  expression  of  opinion  by  the  Judge,  as  to  what  has  been 
proven  on  the  trial  of  an  indictment  for  keeping  a  lewd  house,  to  say 
to  the  defendant's  attorney,  (who  is  addressing  the  Court  upon  the 
law  of  the  case,)  in  reply  to  the  claim  of  the  attorney,  that  there  must 
be  proof  that  the  defendant  kept  the  house  for  profit:  '*  It  makes  no 
difierence  whether  he  keeps  it  for  profit  or  pleasure,  he  is  guilty. *' 

4.  When  the  State's  counsel  in  a  criminal  case,  in  addressing  a  jury,  is 
making  statements  not  in  proof,  and  one  of  the  defendant's  counsel 
objects,  but  another  says  let  him  go  on,  it  is  not  a  ground  for  new 
trial,  if  the  Judge  fail  to  interfere  until  the  matter  is  again  insisted 
upon  bp  the  defendant's  counsel ;  nor  will  the  verdict  be  set  aside 
because  the  Judge  in  his  charge  fails  to  say  to  the  jury  that  they  are 
not  to  notice  such  statements,  there  being  no  request  for  such  a  chaise. 

Criminal  law.  Keeping  a  lewd  house.  Opinion  on  evi- 
dence. Argument  of  counsel.  Before  Judge  Clark.  Sum- 
ter Superior  Court,  April  Term,  1872. 

Malta  Scarborough  was  tried  upon  the  following  indict- 
ment: 

"  GEORGIA— Sumter  County. 

"The  grand  jurors, sworn, chosen  and  selected  for  thecounty 
of  Sumter,  to-wit:  *  *  *  In  the  name  and  behalf  of 
the  citizens  of  Georgia,  charge  and  accuse  Malta  Scarborough 
and  Harriet  Scarborough,  of  the  county  and  State  aforesaid, 
with  the  offense  of  keeping  a  lewd  house ;  for  that  the  said 
Malta  Scarborough  and  Harriet  Scarborough,  on  March 
20th,  1872,  in  the  county  aforesaid,  did  then  and  th^re,  ud- 
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lawfully,  by  themselves  and  by  others,  maintain  and  keep  a 
lewd  bouse,  or  a  place  for  the  practice  of  fornication  or  adul- 
tery, or  fornication  and  adultery,  contrary  to  the  laws  of  said 
State,  the  good  order,  peace  and  dignity  thereof 

The  defendant  demurred  to  the  indictment  upon  the  fol- 
lowing grounds,  to-wit : 

Ist.  Because  two  offenses  are  therein  charged  and  joined. 

2d.  Because  the  ^'  others  "  charged  with  keeping  and  main- 
taining a  lewd  house  for  defendant  are  not  specified. 

The  demurrer  was  overruled,  and  defendant  pleaded  not 
guilty. 

It  appeared  from  the  evidence  that  defendant,  his  wife  and 
daughters  resided  together  in  the  county  of  Sumter;  that  the 
girls  and  young  men  had  been  seen  going  to  the  bushes  to- 
gether ;  that  a  man  and  one  of  the  girls  had  been  seen  in 
bed  together  in  defendant's  house  covered  up,  while  defendant 
was  in  the  same  room  with  them ;  that  the  man  was  not  re- 
lated to  the  family ;  that  he  remained  in  bed  with  defend- 
ant's daughter  from  an  hour  to  an  hour  and  a  half;  that 
defendant  had  three  grown  daughters  and  one  not  quite 
grown ;  that  the  man  who  was  in  bed  with  the  girl  was 
drunk ;  that  defendant's  wife  had  been  seen  going  to  the 
bushes  with  men,  and  had  been  heard  engaging  in  improper 
conversation ;  that  in  May  or  June,  1870,  one  of  the  girls 
had  been  seen  in  the  kitchen  with  a  man  on  top  of  her;  that 
all  kinds  of  vulgar  conversation  was  carried  on  in  the  house 
in  the  presence  of  defendant ;  that  men  and  women  had 
\teeu  §een  on  the  bed  together  with  their  arms  around  each 
olbfT  ;  that  defendant  was  a  laborer  and  at  work  away  from 
borne  a  great  deal ;  that  the  girls  had  been  seen  quilting  for 
a  livenitood  ;  that  upon  one  occasion  defendant  had  been 
hcaril  to  direct  men  to  leave  as  it  was  bed  time;  that  one  of 
the  girls  had  a  baby ;  that  she  had  been  married  but  her 
buf^banc]  left  her ;  that  defendant  had  been  heard  to  order 
drankeo  men  away  from  his  house  unless  they  would  behave 
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themselves ;  that  meu  visited  the  house  at  all  hours  of  the 
day  and  night. 

The  jury  refurned  a  verdict  of  "guilty,"  and  defendant 
moved  for  a  new  trial,  upon  the  following  grounds,  to-wit: 
1st.  Because  the  Court  erred  in  overruling  the  demurrer  to 
the  indictment.     2d.  Because  the  verdict  is  contrary  to  law 
and  the  weight  of  evidence.     3d.  Because  the  Court  erred  in 
overruling  all  objections  to  proof  of  facts  not  transpiring  in 
the  presence  of  defendant.     4th.  Because  the  Court  refused 
to  allow  the  defendant  to  show  that  his  wife  controlled  the 
household,  whether  he  was  present  or  absent.     5th.  Because 
the  Court  erred  in  interrupting  defendant's  counsel  when  ar- 
guing before  the  Court  and  the  jury  on  the  law  as  to  what 
constitutes  the  keeping  and  maintaining  a  lewd  house,  in  the 
presence  and  hearing  of  the  jury,  with  the  question,  "What 
diflference  does  it  make  whether  he  is  keeping  it  for  pleasure 
or  profit,  but  he  is  guilty  in  either  case?" — thus  intimating 
in  a  decided  and  unmistakable  manner  to  the  jury  that,  in 
the  Court's  opinion,  the  charge  had  been  proven ;  the  argu- 
ment of  the  counsel,  thus  replie<l  to,  being,  that  to  sustain  the 
charge,  it  was  necessary  for  the  prosecution  to  show  that  the 
defendant,  for  profit  and  as  a  matter  of  business,  kept  and 
maintained  a   house  of  ill-fame.     6th.  Because  the   Court 
erred  in  permitting  counsel  for  the  State,  in   his  concluding 
argument,  over  the  objection  of  counsel  for  defendant,  to  com- 
ment upon  facts  not  in  evidence,  and  in  failing  to  instruct  the 
jury  as  to  the  weight  to  be  attached  to  these  remarks.     7th. 
Because  the  Court  refused  to  charge  the  jury  as  requested, 
to-wit:  "It  is  incumbent  upon  the  State  to  show  that  the  de- 
fendant carried  on  the  lewdness  as  a  business,  or  at  least,  thafr 
be  in  some  way  instigated  or  participated  in  these  criminal 
transactions.     The  evidence  must  show  that  defendant  kept 
and  maintained  the  house  as  a  lewd  house.     If  you  believe 
that  these  women  engaged  in  these  criminal  exercises  for  the 
gratification  of  animal  passions,  and  not  as  a  business,  although 
defendant  may  have  been  aware  of  their  conduct,  he  is  not 
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gailty  of  the  keeping  and  maintaining  a  lewd  house;  the 
women  may  be  guilty  of  adultery  and  fornication,  or  adultery, 
or  fornication."  8th,  Because,  when  the  Court  charged  the 
jury  upon  the  request  of  defendant's  counsel,  to-wit:  "  If  the 
evidence  does  not  show  to  your  minds,  beyond  a  reasonable 
doubt,  that  defendant  connived  at  the  acts  of  lewdness,  it  is 
your  duty  to  acquit  him.  The  fact  that  a  man  is  the  head  of 
a&mily,  or  the  proprietor  of  a  house,  does  not  constitute  him 
the  master  of  a  lewd  house,  although  the  lewdness  may  be 
carried  on  in  said  house.  He  must  exercise  some  degree  of 
control  in  the  matter,  over  the  parties  guilty  of  the  lewdness;" 
the  Court  erred  in  adding  the  following  sentence,  to-wit : 
''Permitting  lewdness  in  his  house,  among  his  daughters,  is 
such  consent."  9th,  Because,  when  the  Court  charged  the 
above  written  request,  the  Court  erred  in  remarking  to  the 
jury,  "I  charge  you  this, subject  to  whatever  modifications  are 
contained  in  my  general  charge,"  and  in  failing  then  to  state, 
or  at  any  subsequent  time,  the  special  and  particular  modifi- 
cations meant,  and  in  thus  not  giving  the  said  request  in 
diarge  to  the  jury  clearly,  properly  and  fairly,  as  the  law  re- 
qaires.     10th.  Because  the  Court  erred  in  its  general  charge. 

To  the  fifth  ground  the  Court  adds  the  following  note:  "  I 
gave  no  intimation  to  the  jury  of  my  opinion  of  the  case. 
The  counsel  for  defendant  was  addressing  the  Court  on  a 
question  of  law,  and  was  reading  from  Wharton's  Criminal 
Law  upon  the  necessity  of  proving  that  the  defendant  (quot- 
ing frora  the  book)  kept  the  house  for  profit,  when  the  Court 
put  to  tx>imsel  the  inquiry,  and  then  referred  to  the  Code  as 
dittDg!n<i:  the  common  law.  The  Court,  at  the  time,  made  no 
iiIIhshmi  to  this  defendant,  and  was  replying  solely  and  en- 
tirely to  argument  of  counsel,  and  is  confident  that  the  jury, 
TOunsel  nrid  spectators  so  understood  him."  To  the  sixth 
I  grortnd  tiiij!  Court  adds  the  following  note:  "The  Court  was 
I  It  ilie  lime  engaged  in  preparing  its  charge,  and  does  not  re- 
I  member  nny  of  the  facts  stated,  except  that  counsel  for  the 
I   Stste  said   that  'he  was  retained  to  break  up  this  nest,'     I 
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presume,  of  course,  that  tlie  remarks  of  the  counsel  for  the 
State  are  correctly  reported.  One  of  defendant's  counsel  ob- 
jected to  remarks  of  counsel  for  theState^and  the  other  coun- 
sel for  defendant  remarked  :  ^Let  him  go  on.'  I  supposeii  at 
once  that  all  objections  were  waived.  In  a  few  moments 
counsel  for  defendant  again  called  my  attention  to  the  remarks 
as  illegal  and  improper,  when  I  promptly  interposed."  To 
the  ninth  ground  the  Court  adds  the  following  note:  '*  The 
modifications  alluded  to  were  given,  if  any,  in  my  written 
charge,  which  followed  immediately  the  reading  of  the  requese 
to  charge.  I  should  regret  to  know  that  I  had  not  charged 
the  law  clearly,  properly  and  fairly.  I  am  fully  satisfied  the 
jury  and  counsel  'clearly'  understood  me,  and,  whether  fair 
or  not,  it  speaks  for  itself." 

The  Court  charged  the  jury  as  follows,  to-wit : 
"The  permitting  others  to  commit  acts  of  adultery  or  for- 
nication in  the  dwelling  houseof  the  owner,  with  the  ownei-'s 
daughter,  makes  him  guilty  of  keeping  a  lewd  house.  It  is 
not  necessary  for  tiie  State  to  show  that  the  lewd  house  was 
kept  for  purposes  of  profit ;  it  will  be  sufficient  to  show  that 
such  a  house  was  kept,  no  matter  what  the  object  of  the 
owner  is  in  keeping  it.  In  passing  upon  this  case,  you  will 
look  into  all  the  facts,  and  inquire  whether  or  not  the  facts  as 
detailed  by  the  witnesses  are  consistent  with  any  other  theory 
than  that  of  keeping  a  lewd  house.  It  is  not  necessary,  before 
you  can  convict  defendant,  that  it  must  appear  that  defend- 
ant lived  off  of  the  profits  of  prostitution,  and  got  other  wo- 
men as  inmates  beside  the  members  of  his  own  family.  If  he 
had  three  or  four  daughters  and  a  wife,  who  were  lewd  in 
their  habits  and  carried  on  their  lewd  practice  in  his  house 
and  with  his  connivance  or  permission,  he  is  no  less  the  keep- 
er of  a  lewd  house  because  he  sets  up  shop  with  the  members 
of  his  own  family.  If  you  believe,  from  the  evidence,  that 
the  defendant  was  the  proprietor  of  the  house ;  that  he  had 
three  or  four  daughters;  that  crowds  of  young  men  were  in 
the  habit  of  visiting  the  house  at  all  hours  of  the  night;  that 
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indecent  and  vulgar  couversation  was  had  in  the  house  in  the 
presence  of  the  iumates ;  that  one  of  the  daughters  and  a  man 
were  covered  np  together  in  a  bed;  that  acts  of  fornication 
were  committed  publicly  in  the  kitchen  between  a  man  and 
one  of  the  women;  tliat  the  young  men  who  assembled  at  the 
bouse  took  indecent  liberties  with  the  women,  and  walked 
together^  either  hand  in  hand  or  with  arms  around  each  oth- 
er's waists,  to  the  woods,  for  purposes  of  sexual  intercourse ; 
and  did  actually  indulge  in  such  intercourse;  and  that  these 
things  occurred  frequently,  and  in  the  presence  of  the  defen- 
dant, or  with  his  knowledge,  then  they  are  such  as  to  raise  a 
strong  and  even  violent  presumption  of  guilt,  and  would 
justify  you  in  finding  a  verdict  of  guilty/' 

The  Court  overruled  the  motion  for  a  new  trial,  and  plain- 
tiff in  error  excepted,  assigning  error  upon  each  of  the 
grounds  of  said  motion. 

C.  T.  GooDE;  Fort  &  Hollis;  John  D.  Carter,  for 
plaintiff  in  error. 

C.  F.  Crisp,  Solicitor  General,  represented  by  Charles 
Hudson,  for  the  State. 

McCay,  Judge. 

Assuming  what  seems  incontestible  from  the  proof,  that 
the  house  of  the  defendant  was  a  place  for  the  practice  of  for- 
aication  and  adultery,  we  think  it  wouhl  be  adding  to  the 
Statute  an  element  that  it  does  not  contain  to  say  that  to  con- 
tttaUile  the  ofT^iise,  it  must  be  shown  that  the  house  was  kept 
fiir  prtiJU,  ThiB  is  not  a  common  law  offense,  nor  does  its 
definition  deitend  upon  the  common  law  definition  of  a  lewd 
hoyse.  The  Code  defines  the  meaning:  "or  house  for  the  prac- 
tice of  fornicatioti  or  adultery,  by  himself,  herself  or  others.*' 
Any  one  guilty  uf  maintaining  or  keeping  such  a  house  is 
punishable  under  this  section  of  the  Code:  section  4462.  We 
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do  not  see  that  the  evil  is  any  way  increased  or  lessened  by 
the  additional  fact  that  a  profit  is  made  of  the  business.  The 
evil  consists  in  the  moral  guilt  of  conniving  at  and  encourag- 
ing such  practices,  and  in  the  scandal  and  outrage  upon  the 
decency  and  virtue  of  the  community ;  and  if  one  keeps  such  a 
house  merely  for  the  gratification  of  his  own  vicious  propen- 
sitieSi  himself  and  his  house  are  and  ought  to  be  just  as  much 
a  nuisance  and  a  stench  in  the  nostrils  of  a  community  as 
though  it  were  for  a  profit. 

Besides  this,  if  it  were  necessary  to  show  it  was  kept  for  pro- 
fit, the  difficulty  of  making  tlie  fact  apparent,  would  almost 
produce  an  immunity  for  the  crime.  We  think  there  was  no 
error  in  the  Judge's  charge  on  tliis  point. 

Nor  can  it  make  any  difference  that  their  practices  were 
carried  on  by  the  wife  and  daughters  of  the  defendant.  The 
statute  is  by  himself,  herself  or  "others."  Indeed  it  would 
seem  to  aggravate  the  offense  that  the  perpetrators  are  those 
over  whom  the  defendant  has  the  right  of  a  husband  or 
parent.  We  do  not  say  that  a  parent  or  a  liusband  is  to  be 
charged  with  every  act  of  his  wife  or  child.  But  it  is  only 
holding  him  to  the  performance  of  an  ordinary  duty  of  a 
good  citizen  to  say  that  he  is  responsible  if  he  suffers  them 
to  make  his  house  notorious  for  open  lewdness — a  resort  for 
the  vicious,  where  they  may  with  impunity,  so  far  as  he  is 
concerned,  practice  fornication  and  adultery. 

The  proof  contained  in  this  record  shows  that  he  did  not 
interfere — that  with  a  full  opportunity  to  know  what  was 
going  on,  he  kept  still.  He  did  not,  it  is  true,  take  any 
active  part.  But  his  was  the  house — he  was  master  therein, 
and  his  presence  and  want  of  dissent  is  sufficient.  It  may 
be  that  he  was  a  mere  tool  in  the  hands  of  others.  If  so,  that 
should  have  been  proven.  All  this  was  for  the  jury,  and  it 
was  fairly  left  to  them.  Indeed,  this  is  true  of  the  character 
of  the  house,  the  position  of  Scarborough  in  reference  to 
his  wife,  his  power  over  them,  his  assent  or  dissent,  etc. 
Prima  facie  the  owner  of  a  house,  the  husband  and  father  of 
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the  inmates^  is  the  head  of  the  family^  aud  can  control  what 
is  done  there.  If  he  permits  it,  with  his  knowledge,  to  be 
degraded  into  a  brothel  and  nuisance,  primn  facie  the  law 
holds  him  responsible,  no  matter  who  are  the  actors.  If  he 
be  an  imbecile — a  mere  tool — that  unnatural  thing  who  can 
be  made  by  a  vicious  wife  and  daughters  submit  to  his  own 
dishonor  and  to  the  degradation  of  his  family — he  ought  to 
be  held  to  proof  of  it.  The  act  is  so  unnatural,  so  debasing 
and  ^lisgraceful,  that  the  proof  of  his  want  of  manhood 
oaght  to  be  strong.  We  think  the  jury  was  right.  This 
was  a  bad  house — a  nuisance — a  disgrace  to  all  concerned  in 
it,  and  a  violation  of  the  law. 

It  would  be  inijwssible  to  carry  on  a  trial  if  this  section 
of  the  Code,  prohibiting  a  Judge  from  expressing  any  opin- 
ion as  to  what  is  proven,  is  to  be  construed  as  is  contended 
for.  A  Judge,  in  deciding  as  to  admissibility  of  testimony, 
roust  always,  to  some  extent,  decide  as  to  its  weight,  since 
often  its  admissibility  dei>ends  on  that,  so  he  must  often  de- 
termine what  has  been  proven  so  as  to  say  whether  certain 
other  things  may  be  proven.  To  decide  a  non-suit,  he  must 
decide  if  there  be  enough  proven  to  justify  a  verdict,  etc. 

The  only  practicable  rule  is,  to  treat  the  jury  as  possessed 
of  common  sense,  and  as  capable  of  understanding  what  isad- 
dre%e<l  by  the  Judge  to  them  and  what  is  not.  He  may  not 
express  to  the  jury  any  opinion ;  but  if  in  the  decision  of  any 
l^al  question,  as  it  arises,  he  must  pass  upon  facts,  the  statute 
does  not  apply.     It  must  be  reasonably  construed.     In  this 

E    viflw  of  th€»  law,  we  see  no  error  in  the  remark  of  the  Judge. 

r    H«  only  Siud  to  the  counsel  what  was  his  view  of  the  law, 

^^ft  tiii:^  fit5  had  a  right  to  do. 

^HRTe  are  not  in  the  habit  of  scanning  with  great  nicety  the 

'  mmle  it  J  wliich  a  Judge  permits  a  case  to  be  presented  to 
tlie  jury.  We  do  not  say  he  may  not  be  so  lax  in  his  rules 
19  tube  giu^ty  of  error;  but  we  are  satisfied  that  a  reviewing 
0c»urti9  not  iu  aposition  to  be  a  very  proper  judge  of  this 
tiling.     It  IS  improper  to  permit  statements  to  be  made  that 
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are  not  in  proof,  and  the  Judge  ought  not,  eveu  with  the  con- 
sent of  both  parties,  to  allow  it,  unless  it  be  as  proof  But 
it  seems  here  to  have  been  at  first  consented  to ;  one  of  the 
counsel  said,  "Let  him  go  on/'  When  appealed  to,  the 
Court  stopped  it. 

The  complaint  is  that  the  Judge  did  not  tell  the  jury  not 
to  notice  these  statements.  It  seems  to  me  that  this  is  an  af- 
ter-thought. Had  there  been  any  fear  of  its  effect  on  the  jury, 
it  would  have  been  easy  to  ask  the  Court  to  instruct  the  jury 
as  to  their  duty  in  this  respect.  But  it  is  giving  a  very  hum- 
ble part  to  the  jury  on  a  trial  to  suppose  them  capable  of  giv- 
ing weight  to  statements  of  this  character.  We  think  the 
statements  ought  not  to  have  been  allowed  by  the  Judge,  but 
in  BO  strong  a  case  as  this,  we  do  not  think  there  ought  for 
this  reason  to  be  a  new  trial. 

Judgment  affirmed. 


Charles  A.  Nutting  d  cd.,  plaintiffs  in  error,  vs.  Oscar 
Thomason  d  cU.,  defendants  in  error. 

1.  When  an  administrator  sells  railroad  stock,  the  property  of  the  estate 
which  he  represents,  at  private  sale,  and  his  vendee  sells  to  a  bona  fide 
purchaser  without  notice,  the  title  of  such  purchaser  will  be  protected) 
as  against  the  heirs  of  said  estate.  (R.) 

2.  If  the  original  purchasers  of  this  stock  bought  it  from  the  administrator 
at  private  sale,  nnder  such  circumstances  as  the  law  will  charge  them 
with  notice,  and  have  either  appropriated  it  to  their  own  use  or  sold  it 
to  others,  then  they  are  liable  to  the  heirs  for  a  conversion  of  it,  such 
purchase  being  a  fraud  upon  their  rights.  (R.) 

8.  In  the  absence  of  any  fraud  or  collusion  on  the  part  of  the  railroad 
company,  the  mere  transfer  of  the  stock  on  the  books  thereof  to  the 
purchaser,  by  direction  of  the  administrator,  will  not  make  the  com- 
pany liable  as  a  guarantor  or  warranter  of  the  vendor's  title  to  the 
stock.  (R.) 

Private  sale  by  administrator.  Kailroad  stock.  Bona  fide 
purchaser.  Before  Judge  Cole.  Bibb  Superior  Court.  Oc- 
tober Adjourned  Term,  1871. 
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For  the  facts  of  tbis  case,  see  tlie  decision. 

JfiSBETS  &  Jackson  ;  A.  O.  Bacon,  for  plaintiffs  in  error. 

TThittle  &  GusTiN;  Lyon  &  Irvin;  W.  K.  DeGraf- 
PfiNREiD ;  B.  &  W.  B.  Hill  ;  Jackson,  Lawton  &  Bas- 
IN0£R,  for  defendants,  submitted  the  following  brief:  1st. 
^0  title,  either  legal  or  equitable,  passed  by  the  sales  by 
Usher,  and  the  sales  were  absolute  nullities:  Code,  sees. 
2613,  2514  /  Worthy  vs.  Johnson,  8  Ga.,  236  ;  10  Ga.,  358  ; 
TTynian  vs.  Campbell,  6  Porter,  (Ala.,)  219  ;  Neal  vs.  Patten, 
40  Ga.,  365  ;  Southwestern  R.  R.  Co.  vs.  Thomason,  40  Ga., 
408.  2d.  Co<le,  sec.  2303,  only  applies  when  legal  title 
passes  by  sale:  Daniel  vs.  Hollinshead,  16  Ga.,  190.  3d. 
The  purchasers  in  this  case  had  actual  notice  by  the  transfer^ 
they  claim  title  by  the  transfer  alone :  Charter  of  S.  W.  R. 
R.,  sec.  10;  Acts  of  1845,  p.  136.  As  to  what  is  notice: 
Jordan  vs.  Pollock,  14  Ga,,  145.  4th,  The  title  to  the  per- 
sonal estate  only  vested  in  Usher  as  administrator,  and  not 
as  distributee :  Code,  sec.  2447.  He  was  indebted  to  the 
estate  at  the  time  of  these  sales  more  than  his  interest  in  it, 
and  could  therefore  convey  no  interest  in  it  to  another.  5th. 
Defendant  Nutting  is  liable  for  value  of  stock  and  dividends. 
He  has  wrongfully  obtained  possession  of  the  property  of  the 
estate  of  Wakeman,  and  disposed  of  it  in  such  a  manner  that 
it  cannot  be  traced,  and  has  received  the  proceeds.  He  can- 
not, in  equity,  hold  these  proceeds  against  the  distributees  of 
the  ej^tate  :  Code,  sees.  2307,  3094,  3095 ;  Rogers  vs.  Fort, 
19  Gh.,  94,  6tb.  Under  the  facts  of  this  case,  the  purchasers 
&f  the  stock  were  joint  wrong-doers  with  Usher,  and  their 
equity  is  inferior  to  that  of  the  sureties  on  his  bond,  who  are 
ittnoceiit :  Xiitting  vs.  Boardman,  (July  Term,  1871,)  43  Ga., 
598.  Tiiere  i^  no  question  of  superior  and  inferior  equity  as 
between  tliem  and  complainants,  who  have  a  strict  legal  right. 
lib.  This  Court  has  already  decided  the  Southwestern  Rail- 
ftml  Company  not  liable  to  complainants  for  the  stock,  even 
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•  if  the  transfers  were  fraudulent :  Southwestern  R.  R.  Co.  i 
Thomason^  40  Ga.,  408.  If  any  fraud  the  purchasers  par 
cipated,  and  will  not  be  relieved  in  equity  :  Code,  sec.  30c 
Certainly,  innocentparties  will  not  be  delayed  to  settle  eqi 
ties  among  wrong-doers.  8th.  No  one  is  injured  by  t 
^failure  of  the  Court  to  charge  as  to  verdict  against  Usher, 
being  shown  to  be  insolvent,  and  no  verdict  could  have  be 
rendered  by  which  the  purchaser  would  be  benefited, 
applied  for  by  counsel  for  Nutting  and  others,  a  decree  con 
have  been  rendered  by  the  Chancellor  u|)on  the  Order  taki 
the  bill  pro  confesso  and  the  decretal  verdict :  Code,  se 
4147,  4153,  4154.  9th.  In  this  case  a  new  trial  should  i 
be  grante<l,  even  if  the  decree  below  is  wrong.  The  cjise 
fully  before  the  Supreme  Court  upon  the  facts,  and  all  pi 
ties  represented,  and  it  ought  to  be  finally  disposed  of:  Cot 
sec.  4219. 

Warner,  Chief  Justice. 

The  complainants  filed  their  bill  against  the  defendants 
recover  forty  shares  of  stock  in  the  Southwestern  Railro 
Company,  which  had  been  sold  by  the  administrator 
Wakeman  at  private  sale.  On  the  trial  of  the  case,  as  it  a 
pears  from  the  evidence  in  the  record,  it  was  proved  that, 
the  28th  December,  1865,  Usher,  the  administrator  of  Wal 
man,  sold  and  transferred  to  Nutting  twenty-five  shares 
the  stock  at  private  sale;  that  on  the  21st  of  March,  18( 
Usher,  the  administrator,  sold  and  transferred  to  Cubbed^ 
Caldwell  &  Company  fifteen  shares  of  the  stock  at  p 
vate  sale,  the  transfer  of  stock  in  each  case  being  sign 
by  Usher  as  administrator  of  Wakeman.  On  the  21st  Marc 
1866,  Cubbedge,  Caldwell  &  Company  sold  and  transferr 
the  fifteen  shares  purchased  by  them  to  J.  S.  Pope,  a 
on  the  5th  day  of  September,  1866,  Pope  sold  and  trai 
ferred  the  same  fifteen  shares  of  stock  to  James  Stins( 
The  twenty-five  shares  of  stock  purchased  by  Nutting  w 
not  traced  into  the  hands  of  any  particular  person    as  t 
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holder  thereof,  but  Nutting  had  long  flinee  disposed  of  it. 
The  Court  charged  the  jury,  "that  tlie  Supreme  Court  have 
dccidetl  that  the  sale  of  the  stock  by  Usher  was  utterly  null 
and  void,  and  conveyed  no  title  to  the  purchasers.  The  Su- 
preme Court  have  also  decided  that  the  company  is  not  res- 
ponsible to  the  heirs,  but  that  the  purchasers  of  the  stock  are. 
I  charge  you,  that  if  Nutting,  and  Cubbedge  &  Hazlehurst 
purchased  this  stock  from  Usher  at  private  sale,  they  got  no 
title,  and  are  liable  to  these  complainants  for  the  value  of  the 
stock  and  the  dividends  they  have  received  on  the  same.  If 
Nutting,  and  Cubbedge  &  Hazlehurst  have  disposed  of  this 
Btock,  and  can  trace  it  into  the  hands  of  others,  they  will  not 
be  liable;  if  they  cannot  trace  it,  they  are  themselves  still 
liable/' 

The  jury  found  a  verdict  against  Nutting  for  the  value  of 
the  twenty-five  shares  of  stock  purchased  by  him,  and  for  the 
divitleiids  re(»eived  by  him  thereon,  with  interest  on  said  divi- 
dends from  1st  March,  1866.  The  jury  found  a  verdict  against 
Stiuson  for  the  value  of  the  fifteen  shares  of  stock  purchased  by 
him,  which  he  might  discharge  by  the  delivery  of  the  stock, 
with  all  dividends  received  thereon;  and  also  found  against 
him  S412.50  for  dividends  received  by  him  on  the  stock, 
with  interest  on  said  dividends  from  the  15th  July,  1868. 
The  defendants  made  a  motion  for  a  new  trial,  on  the  ground 
of  error  in  the  charge  of  the  Court  to  the  jury,  and  for  refus- 
ing to  charge  as  requested,  as  set  forth  in  the  record,  and  be- 
cause the  verdict  was  contrary  to  law  and  evidence,  which 
motion  was  overruled,  and  the  defendants  excepted. 
KIti  view  of  the  facts  of  this  case,  as  disclosed  in  the  record, 
we  think  the  charge  of  the  Court  to  the  jury  was  error,  espe- 
dally  in  regard  to  the  liability  of  Stiuson,  who  appears  to 
liiVL^  been  a  6on^  Repurchaser  for  the  value  of  fifteen  shares 
of  Btovk  from  Pope,  without  notice  of  fraud  in  the  sale  of 
the  Htook  by  Usher,  the  administrator  to  Cubbedge,  Cald- 
Will  &  Company.  When  this  case  was  before  this  Court  at  a 
former  term,  on  a  demurrer  to  the  complainant's  bill,  this 
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Court  decided  that  the  complainants  had  the  right  to  maintain 
their  suit  against  the  defendants  upon  the  allegations  made  in 
their  bill ;  that  the  sale  of  the  stock  made  by  the  administrator 
should  have  been  made  under  the  law  at  public  sale;  that 
the  railroad  company  was  not  liable  far  allowing  the  transfer 
of  the  stock  to  be  made  by  the  administrator  of  Wakeman  on 
the  books  of  the  company ;  that,  in  view  of  the  facts  of  the 
case,  the  company  should  be  made  a  party,  and  also  that  the 
holders  of  the  stock  should  be  made  parties  when  discovered. 
This  Court  did  not  decide,  and  could  not  have  decided,  that 
the  sale  of  the  stock  was  utterly  null  and  void,  and  conveyed 
no  title,  especially  as  to  bona  fide  purchasers,  who  were  not  then 
before  the  Court,  and  there  is  nothing  in  the  reported  judg- 
ment of  this  Court  to  authorize  such  a  conclusion :  Sonthr 
western  B.  R.  Co.  vs.  Thomason,  40th  Qa  Bep.,  408.  The 
2514th  section  of  the  Code  declares  that  all  sales  by  adminis- 
trators, (except  of  annual  crops  sent  off  to  market  and  of  va- 
cant lands,)  shall  be  at  public  outcry,  between  the  hours  of 
ten  o'clock  a.  m.  and  four  o'clock  P.  m.,  but  this  section  of 
the  Code  docs  not  declare  that  a  sale  made  in  any  other  man- 
ner shali  be  void. 

The  decisions  made  by  this  Court,  before  the  adoption  of 
the  Code,  in  relation  to  administrator's  sales  of  land  and  ne- 
groes, went  upon  the  ground  that  there  must  be  a  judgment 
of  the  Court  of  Ordinary  granting  leave  to  sell  that  specific 
kind  of  proi>erty  before  the  title  could  be  divested.  There  was 
no  order  of  the  Ordinary  required  under  the  provisions  of  the 
Code  for  leave  to  sell  this  stock  by  the  administrator;  but  he 
was  required  to  sell  it  at  public  sale.  Now,  the  question  is, 
if  the  administrator  of  the  estate  does  collude  with  the  pur- 
chaser of  the  stocky  and  sells  it  to  him  at  private  sale,  and 
such  purchaser  of  the  stock  at  private  sale  afterwards  sells  it 
to  a  bona  fide  purchaser  for  value,  without  notice  that  it  was 
purchased  of  the  administrator  at  private  sale  in  fraud  of  the 
rights  of  the  parties  interested  therein,  will  such  bona  fide  pur- 
chaser of  the  stock  be  protected  in  a  Court  of  equity? 


ATLANTA,  JULY  TERM,  1872.  39 

Nutting  ei  aZ.,  vs,  Thomason  et  al. 

This  is  an  important  question  to  the  purchasers  of  stock  in 
railroad  companies.  It  was  said  on  the  argument  of  this 
case,  that  the  bona  fide  purchaser  of  the  stock  stood  in  no 
better  condition  than  the  bona  fide  purchaser  of  stolen  prop- 
erty; that  inasmuch  as  the  thief  had  no  title  to  the  property 
stolen,  those  who  purchased  it  from  him,  or  derived  title  un- 
der or  through  him,  acquired  no  better  title  than  he  had,  and 
he  having  none,  the  bona  fide  purchaser  would  acquire  none. 
The  thief  who  steals  the  property  of  another,  has  no  right  or 
claim  to  it,  either  under  color  of  title  or  otherwise.  Is  that  a 
parallel  case  to  the  one  made  in  tlie  record  now  before  us? 
There  can  be  no  dispute  that  the  legal  title  to  this  stock  was 
in  Usher,  the  administrator  of  Wakeraan.  It  is  true  that  he 
held  the  legal  title  to  the  stock  in  trust  for  the  benefit  of  the 
heirs  and  cre<litors  of  his  intestate :  Code,  2447.  In  viola- 
tion of  his  duty,  as  such  trustee,  he  conveyed  the  legal  title 
to  the  purchaser  at  a  private  sale  of  the  stock  in  fraud  of  the 
law,  which  required  him  to  sell  it  at  public  sale,  and  in  fraud 
of  the  l^al  rights  of  his  cestui  que  trusts^  that  it  should  be  so 
8ol(1;  and,  as  between  him  and  the  purchaser,  the  sale  was 
not  absolutely  void,  but  voidable  at  the  election  of  the  parties 
interested  in  that  sale,  in  the  same  manner  as  a  private  sale  of 
land  by  an  administrator  under  an  obligation  to  perfect  the 
title  by  legal  formality  :  Code,  2525. 

As  l)etween  the  original  parties  to  the  sale  and  purchase  of 
this  stock,  it  was  optional  with  the  complainants  whether  they 
would  ratify  it  or  set  it  aside,  on  account  of  the  fraud  in  the 
nle  of  it,  as  between  the  administrator  and  the  purchasers 
thereof  Irora  him.  The  purchasers  from  the  administrator  of 
the  stockj  iintkT  the  facts  disclosed  in  this  record,  were  not 
innocent  purchasers  without  notice.  The  certificates  of  the 
itsmfer  of  the  stock  to  them  on  the  books  of  the  company, 

tojgned  by  Usher,  as  the  administrator  of  Wakeman,  and 
alli^y  tirotiglit  proj>er  to  trust  to  Usher,  as  their  agent  to 
mikc  the  tninnfer  and  bring  them  scrip  for  the  stock  in  their 
oirn  namesi  without  looking  into  his  title  thereto,  it  was  their 
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own  fault  and  negligence,  for  which  the  law  will  hold  them 
responsible.  If  the  original  purchasers  of  this  stock  purchased 
it  from  the  administrator  at  private  sale,  with  actual  knowl- 
edge that  it  was  the  property  of  his  intestate,  or  under  suci: 
circumstances  as  the  law  will  charge  them  with  notice,  anc 
have  either  appropriated  it  to  their  own  use  or  sold  it  to  oth- 
ers, then  they  are  liable  to  the  complainants  for  a  conversior 
of  it,  such  purchase  being  a  fraud  upon  their  rights. 

A  title  obtained  by  fraud,  though  voidable  in  the  vendee 
will  be  protected  in  a ftona^/icfe purchaser  without  notice :  Code 
2598.  Stinson  purchased  the  fifteen  shares  of  stock  froa 
Pope,  to  whom  Cubbedge,  Caldwell  &  Company,  the  origina 
purchasers  from  Usher,  had  sold  it.  It  appear  from  the  evi- 
dence in  the  record,  that  Stinson  was  a  bona  fide  purchaser  o 
the  fifteen  shares  of  stock,  for  value,  without  notice  of  frauc 
in  the  sale  thereof  between  Usher,  the  administrator,  and  Cub- 
bedge, Caldwell  &  Company,  and,  as  sxich  bona  fide  purchaser 
is  entitled  to  be  protected  in  his  title  thereto,  and  the  Court 
should  have  so  instructed  the  jury  in  its  charge  upon  thai 
question  made  in  the  case. 

In  the  absence  of  any  fraud  or  collusion  on  the  part  of  th< 
company,  the  mere  transfer  of  the  stock  on  the  books  thereo 
by  the  direction  of  the  administrator  to  the  purchaser  of  th( 
stock,  will  not  make  the  company  liable  as  a  guarantor  oi 
warrantor  of  the  vendor 's  title  to  the  stock.  The  purchasei 
of  the  stock  must  look  to  him  from  whom  he  purchased  it 
Central  R.  R.  and  B.  Co.  vs.  Ward  et  al.,  37  Ga,  Rep,,  531 

In  our  judgment,  the  Court  below  should  have  granted  i 
new  trial  for  error  in  the  charge  of  the  Court  to  the  jury,  and 
on  the  ground  that  the  verdict  was  contrary  to  the  law  and 
the  evidence,  so  far  as  the  defendant,  Stinson,  is  concerned. 

Let  the  judgment  of  the  Court  below  be  reversed,  and  a 
a  new  trial  granted. 
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E.  Witkowski,  plaintiff  in  error  vs,  B.  Skalowski,  defen- 
dant in  error. 

A  certiorari  does  not  lie,  to  correct  the  errors  of  a  Justice  of  the  Peace, 
in  a  judgment  involving  questions  of  fact,  when  the  amountof  the  jndg- 
ment  is  over  fifty  dollars.  In  sach  cases  the  remedy  is  by  appeal,  as 
provided  by  the  Constitution  of  1868. 

Oaiwrari  to  Justice  Court.  Before  Judge  Cole.  Bibb 
Superior  Court     May  Terra,  1872. 

E.  Witkowski  sued  out  a  writ  of  certiorari  to  the  Justice 
Court  of  the  716th  district,  Georgia  Militia.  Wlien  said  cause 
was  called  in  the  Superior  Court,  counsel  for  B.  Skalowski 
moved  to  dismiss  the  same,  upon  the  ground  that  the  sum  in- 
volved in  the  original  suit  in  the  Justice  Court  exceeded  $50, 
and  that  therefore  the  remedy  of  the  dissatisfied  party  was  by 
appeal,  and  not  by  certiorari.  The  Court  sustained  the  mo- 
tion, and  plaintiff  in  error  excepted,  and  assigns  said  ruling 
18  error. 

PoE,  Hall  &  Poe;  Nisbets  &  Jackson,  for  plaintiff 
in  error. 

A.  O.  Bacon,  for  defendant. 

McCay,  Judge. 

The  Constitution,  Article  V,  section  3,  paragraph  2,  does 
provide  that  the  Superior  Court  shall  have  power  to  correct 
tbe  errors  of  Inferior  Courts  by  writ  of  certiorari.  But  it 
abo  provides,  Article  V,  section  6,  paragraph  2,  that  whilst 
a  Juitice  of  the  Peace  shall  have  jurisdiction  of  amounts  un- 
d^r  ODc  hundred  dollars,  there  shall  be  an  appeal  from  his 
jodgmentM  to  the  Superior  Court  when  the  amount  claimed 
iiover  Miy  dollars.  It  is  hardly  to  be  supposed  that  it  was 
iQlHtded  to  give  the  right  of  certiorari  and  of  appeal  in  the 
%me  class  of  cases.  As  the  word  appeal  has  for  a  long  time 
been  med  in  Georgia  it  has  been  understood  to  relate  only 

Vol,  xlti.  4. 
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to  matters  of  fact — it  involves  trial  of  questions  turning 
upon  evidence,  and  almost  necessarily  presupposes  the  new 
tribunal  to  be  a  jury.  Under  our  previous  system  the  Jus- 
tice's Court  had  a  jury,  and  there  was  always  an  appeal  from 
the  Justice  to  the  jury.  Tiie  Constitution  of  1868  dispenses 
with  a  jury  in  a  Justice's  Court,  and  increases  his  jurisdic- 
tion to  one  hundred  dollars,  but  provides  that  when  the 
amount  claimed  is  over  fifty  dollars  there  may  be  an  appeal 
to  the  Superior  Court. 

As  we  understand  this  provision  it  guarantees  the  right  oi 
trial  by  jury  in  cases  of  over  fifty  dollars  if  the  case  turnf 
on  matters  of  fact.  This  trial  cannot  be  had  by  certiorari 
since  on  such  a  writ  the  review  is  entirely  upon  the  Judge 
and  is  a  correction  only  of  errors  of  law.  We  think  this 
case  stands  precisely  on  the  footing  of  the  judgment  of  an 
Ordinary  on  the  probate  of  a  will.  The  Constitution  of  this 
State  has,  for  many  years,  provided  for  an  appeal  from  the 
Probate  Court;  and  it  has  also,  for  many  years,  had  this 
same  provision  as  to  the  power  of  the  Superior  Court  tc 
correct  errors  by  certiorari.  The  uniform  construction  oi 
these  two  provisions  has  been  that  when  the  question  involved 
matters  of  fact  appeal  was  the  only  remedy. 

We  apply  this  same  rule  to  this  question.  If  the  decision 
be  one  purely  oi  law,  the  party  may  adopt  the  writ  of  cer- 
tiorari. If  questions  of  fact  be  also  involved  the  remedy 
must  be  by  appeal.  We  think  in  this  way,  and  in  this  way 
only,  can  the  right  of  trial  by  jury  be  preserved,  as  it  was 
clearly  the  intent  of  the  Constitution  to  preserve  it  in  cases 
where  the  amount  claimed  is  over  fifty  dollars. 

Judgment  affirmed. 
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The  Southwestern  Raiijioad  Company  et  at.,  plaiutifife 
in  error,  vs.  The  Southern  and  Atlantic  Telegraph 
Company,  defendant  in  error. 

L  It  is  competent  for  the  General  Assembly  to  grant  to  a  foreign  corpo- 
ntioQ  the  privilege  to  construct  a  telegraph  line  upon  the  public  do- 
main, provided  it  does  not  authorize  said  corporation  to  take  private 
property  for  that  purpose  without  providing  that  just  compensation 
sliill  be  paid  to  the  owners  thereof.     (R.) 

2.  The  Act  of  the  General  Assembly  of  the  8tAte  of  Georgia,  approved 
August  26th,  1872,  entitled  *'  An  Act  to  empower  and  authorize  tele- 
graph companies  in  this  State  to  construct  their  lines  upon  the  right 
of  way  of  the  several  railroad  companies  in  this  State,'*  is  unconsti* 
tational  and  void,  for  the  reason  that  it  fails  to  provide  any  compul- 
sory process  for  the  enforcement  of  the  payment  of  just  compensation 
for  private  property  taken  under  its  provisions.     (R.) 

S.  The  Western  Union  Telegraph  Company  was  a  proper  party  com- 
plainant to  the  bill,  it  being  interested  in  the  result  of  the  litigation, 
nnder  its  contract  with  the  Southwestern  Railroad  Company  for  the 
exclusive  use  of  the  right  of  way  of  said  railroad  to  operate  and  main- 
tain its  own  line  of  telegraph.     (R.) 

Injunction.  Constitutional  law.  Eminent  domain.  Com- 
pensation. Before  Judge  Cole.  Bibb  county.  At  Cham- 
bers, September  13th,  1872. 

The  Southwestern  Railroad  Company  and  the  Western 
Union  Telegraph  Company  filed  their  bill  against  the  South- 
ern and  Atlantic  Telegraph  Company^  containing  substan- 
tially the  following  allegations:  That  on  November  16 th^ 
1866,  the  Southwestern  Kailroad  Company  entered  into  a 
Written  contract  with  the  American  Telegraph  Company, 
(wljich  has  since  been  merged  in  the  Western  Union  Tele- 
graph Company,)  by  which  said  railroad  company  granted 
nntosaid  telegraph  company  the  exclusive  right  to  put  up  a 
telegraph  line  or  lines  on  the  land,  and  along  the  road,  of  said 
railroiid  company,  said  company  agreeing  to  transport  along 
its  rail  road  J  fr^a  of  charge,  the  materials  and  men  of  the  tele- 
piph  coD]t>!itO'  engaged  in  the  business  of  said  company,  so 
long  aa  said  tt  iograph  company  should  observe  its  respective 


44  SUPREME  COURT  OF  GEORGIA. 

The  S.  W.  R.  R.  Co.  ei  al  vs.  The  S.  and  A.  Telegraph  Co. 

obligations;  and  said  telegraph  company  agreeing  to  put  up 
and  maintain  a  first-class  telegraph  line  or  lines  along  the 
route  of  the  said  railroad  within  six  months  after  the  date  of 
the  contract^  and  to  supply  one  wire  for  the  special  use  of  the 
railroad  company;  to  put  up,  without  charge,  tiie  necessary 
telegraph  apparatus  for  certain  stations  of  said  railroad  com- 
pany, and  to  transmit  free  of  charge  to  all  stations  throughout 
the  United  States,  where  said  telegraph  company  shall  have 
offices,  such  messages  as  are  usually  sent  by  telegraph  by  the 
officers  and  agents  of  said  railroad  company;  that  the  afore- 
said contract  was  made  for  the  mutual  benefit  of  the  railroad 
company  and  the  telegraph  company;  that  the  telegraph  com- 
pany, relying  upon  the  provisions  of  said  contract,  has,  at  great 
cost  and  expense,  constructed  said  telegraph  line  and  carried 
out  all  of  its  obligations;  that  the  defendant,  claiming  to  have 
been  incorporated  under  the  laws  of  the  State  of  New  York 
sometime  in  the  year  1869,  has,  without  the  consent  of  the 
complainant,  the  Souhwestern  Railroad  Company,  against  its 
protest,  in  violation  of  the  aforesaid  contract,  projected  aline 
along  said  complainant's  road,  and  have  already  put  in  their 
places  poles  upon  which  to  place  the  wires,  the  distance  of 
twenty-five  miles  or  more  from  Macon,  in  the  direction  of 
Columbus,  and  is  now  actively  engaged  in  the  completion 
and  construction  of  said  line;  that  if  defendant  is  permitted  to 
put  into  operation  said  intended,  projected  telegraph  line,  it 
will  effectually  defeat  the  grant  of  the  exclusive  right  by  the 
Southwestern  Railroad  Company  to  the  telegraph  company, 
and  defeat  the  great  benefits  accruing  to  the  railroad  company 
under  that  contract;  that  defendant  has  no  authority  of  law 
to  infringe  on  the  private  property  of  the  railroad  company; 
that  all  of  cori)orators  of  defendant  reside  out  of  the  State  of 
Georgia,  and  have  no  property  in  said  State  beyond  its  line 
of  wire,  battery  and  office  fixtures,  of  small  and  insignificant 
value,  wholly  inadequate  under  any  circumstances  to  protect^ 
indemnify  and  compensate  complainants,  for  the  intended  in- 
vasion of  their  rights  and  property ;  that  said  defendant  has 
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an  office  in  the  city  of  Macon,  county  of  Bibb,  occupied  by 
a  superintendent  of  the  projected  and  intended  telegraph  line 
— one  W.  S.  Morris.  Prayer:  that  the  writ  of  injunction 
may  i^ue,  restraining  defendant  from  any  further  work  on 
siud  projected  telegraph  line  until  the  further  order  of  the 
Chancellor;  that  the  writ  of  subpoena  may  issue. 

Complainants  amended  their  bill  substantially  as  follows: 
That  the  right  of  way  of  said  railroad  company  covers  a  strip 
of  land  on  each  side  of  its  track  extending  seventy-five  feet 
from  the  centre,  the  whole  length  of  said  railroad  belonging 
to  said  railroad  company,  absolutely  and  in  fee,  acquired  by 
said  company,  by  purchase,  donation  and  otherwise ;  that  said 
company,  at  great  expense  and  labor,  cleared  said  strip  of 
land  of  all  its  trees  and  other  obstructions,  and  annually,  at 
great  cost  and  expense,  continued  to  keep  it  clear  of  trees, 
etc.;  that  the  appropriation  of  said  land  by  defendant  for  a 
telegraph  line,  without  compensation  to  the  railroad  compa- 
ny, not  for  the  public  use,  but  for  the  private  use  of  said  de- 
fendant, is  illegal  and  unauthorized. 

The  answer  of  defendant,  among  other  defenses  unnecessary 
to  an  understanding  of  the  decision  of  the  Court,  set  up  an 
Act  of  the  General  Assembly  of  the  Slate  of  Georgia,  ap- 
proved Angust  26th,  1872,  entitled  "An  Act  to  empower 
and  authorize  telegraph  companies  in  this  State  to  construct 
their  lines  upon  the  right  of  way  of  the  several  railroad 
oompanies  in  this  State." 

The  injunction  was  refused  by  the  Chancellor,  and  com- 
!     plaiiiaiits  excepted  and  assign  said  ruling  as  error. 


lIiTO!f  &  Irvin,  for  plaintiffs  in  error. 


1.  The  arts  of  the  Southern  and  Atlantic  Telegraph  Com- 
panj  are  wholly  illegal,  and  without  authority  of  law,  being 
i  corporation  existing  and  acting  only  under  the  laws  of  New 
Tofk;  stich  laws  have  no  force  or  authority  in  the  State  of 
6«Qff  la.     Its  incorporation  gave  it  no  right  to  do  business  in 
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this  State :  Story  vs.  Conflict  of  Laws,  sees.  22-29, 32-35,  73, 
102;  Blanchard  ^8.  Russell,  13  Mass.  R.,  4;  Saul  ps.  his 
Creditors,  17  Martin's  R.,  69&-6 ;  The  Bank  of  Augusta  vs. 
Earle,  13  Peters,  589.  As  to  extent  of  recognition  by  this 
State:  See  Code,  sec.  1679,  2.  The  right  of  eminent  do- 
main is  inherent  to  the  several  States,  and  not  to  the  United 
States:  Pollard  Jt?«.  Hagan,  3  How.  U.  S.,  212.  And  under 
this  right  the  State  may  take  the  private  property  of  individ- 
uals for  public  use,  upon  just  compensation  being  made:  Cal- 
dert^^.  Bull,  3  Dallas,  400;  Bonaparte  vs.  Camden  and  Amboy 
Railroad,  Baldwin's  Cir.  R.,  205-239;  Chesapeake  and  Ohio 
Canal  Co.  vs.  Key,  3  Cr.  C.  C,  699;  Baltimore  and  OhioB* 
R.  vs.  Van  Ness,  4  Or  C.  C,  595;  Barron  vs.  Baltimore,  7 
Peters,  243;  Young  r8.  McKenzie,e^  al.,  3  Kelly,  31;  Mims 
vs.  Macon  and  Western  R.  R.  Co.,  3  Kelly,  333;  Parham  vs* 
The  Justices,  eta,  9  (Ja.,  341.  3.  A  franchise  of  a  corpora- 
tion maybe  taken  in  the  same  way,  but  compensation  must 
be  made  for  the  franchise  as  well  as  all  other  property  taken: 
White 'River  Bridge  Co.  vs.  Vermont  Central  R.  R.  Co.,  21 
Vt.  R.,  590;  West  River  Bridge  Co.  vs.  Dix,  6  Howard,  507; 
Mills  vs.  St  Clair  county,  8  Howard,  560;  Richmond,  Frede- 
rick and  Potomac  R.  R.  Co.  vs.  Louisa  R.  R.,  13  Howard, 
71.  4.  An  Act  of  the  Legislature  appropriating  private 
property  to  a  public  use,  without  adequate  compensation,  is 
unconstitutional  and  void.  Parham  vs.  The  Justices,  etc.,  9 
Ga.,  341.  5.  Until  this  com[)ensation  is  made,  or  tendered 
and  refused,  as  provided  by  the  charter,  the  property  cannot 
be  appropriated.  Young  &  Calhoun  vs.  Harrison,  6  6a.,  167, 
et passim.  6.  The  right  of  way  or  land  of  the  Southwestern 
Railroad  is  held  in  fee,  is  a  part  of  its  corporate  property  and 
franchise,  and  necessary  for  its  use,  existence,  etc.  See  Charten 
Pamphlet  Acts  1845,  page  132,  section  3.  7.  A  highway 
or  street,  dedicated  to  public  use  as  such,  cannot  \ye  appro- 
priated to  other  use  without  compensation.  Thatcher  vs. 
Auburn  and  Syracuse  Railroad,  25  Wend.,  462 ;  Presbyte- 
rian Society  in  Waterloo  vs.  Auburn  and  Rochester  Bail- 
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road,  3  Hill,  507;  Williams  tw.  The  N.  Y.  Central  R  R., 
2  Smith,  1  N.  Y.,  97 ;  Wager  vs.  Troy  &  Union  R.  R.,  25 
N,  Y.  Rep.,  526.     8.  The  injury  complained  of  here  is  not 
a  mere  temporary  trespass,  but  a  continued  one ;  a  lawless 
appropriation  of  the  property ;  a  destruction  of  the  inheri- 
tance, for  which  the  law  affords  no  adequate  relief  or  com- 
pensation.    In  all  such  cases  a  Court  of  equity  has  jurisdic- 
tion, and   injunction  is  the  only  appropriate,  adequate  and 
complete  remedy,  and  is  universally  entertained  and  allowed : 
2  Story's  Equity  Jur.,  sees.  925,  927,  n.  4 ;  Bonaparte  va. 
Camden  &  Amboy  R.  R.  Co.,  1  Baldwin's  Cir.  Rep.,  226, 
231 ;  Mohawk  &  Hudson  River  R.  R.  V8.  Archer,  6  Paige, 
83 ;  Belknap  vs.  Belknap,  2  John's  Ch.,  463 ;  Livingston 
vs.  Livingston,  6  John's  Ch.,  497  ;  Jerome  vs.  Ross,  7  John's 
Cb.,  315 ;  The  Binghampton  Bridge,  3  Wall's  U.  S.,  Rep., 
Ql^et  passim.    9.  When  the  appropriation  is  authorized  by 
the  Legislature,   equity  will  enjoin  until  compensation  is 
made :  1  Baldwin's  C.  Rep.,  226.     10.  Whether  the  West- 
ern Union  Telegraph  Company  is  a  proper  party  or  not,  the 
right  of  the  Southwestern  Railroad  to  the  injunction  is  per- 
fect    11.  Congress  has  no  authority  or  power  to  interfere  in 
the  matter,  for  the  right  is  with  the  State  and  not  the  United 
States — not  even  as  a  regulation  of  commerce — for  that  power 
has  never  been  held  to  include  the  means  by  which  commerce 
is  carried  on  within  a  State :  The  Passaic  Bridge,  3  Walls, 
782.     12.  Laws  with  respect  to  roads,  ferries,  etc.,  are  not 
within  the  power  of  Congress  to  regulate  commerce — Corfield 
If.  Coryell,  4  Wash.  C.  C,  371 — but  are  reserved  to  the 
States :  Conway  vs.  Taylor's  Ex'rs,  1  Bl.,  604  ;  United  States 
w.  The  James  Morrison,  Newb.,  241 ;  The  United  States  vs. 
The  William  Pope,  Newb.,  256.     13.  The  answer  does  not 
in  fact  exhibit  any  property  whatever  that  would  be  availa- 
ble fyr  compensation. 
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A.  O.  Baoon,  for  defendant. 

1.  There  is  a  misjoinder  of  parties  in  the  bill;  the  West- 
ern Union  Telegraph  Company  is  not  a  proper  party  to  the 
bill,  and  the  Judge  below  was  right  in  so  deciding. 

(a)  This  is  a  bill  filed  to  enjoin  an  alleged  trespass.  The 
right  to  bring  such  a  uill  only  belongs  to  the  person  who  has 
the  title  to^  or  right  of  possession  and  enjoyment,  in  the  par- 
ticular property  upon  which  the  trespass  is  being  or  about  to 
be  committed.  Morris  vs.  McCamey,  9th  Gkt.,  160;  Colquitt 
et  al.  V8.  Howard,  11th  Ga.,  556;  Jones  tw.  The  Water  Lot 
Co.,  18th  Ga.,  539. 

(6)  The  Western  Union  has  shown  no  right  to  the  benefits 
of  the  contract  with  the  American  Telegraph  Company. 
The  contract  exhibited  fails  to  show  the  required  vote  of  the 
board  of  directors,  and  the  answer  expressly  charges  that 
the  stockholders  of  the  American  Telegraph  Company  have 
refused  to  consent  to  the  merger  of  their  company  in  the 
Western  Union.  Such  merger,  in  the  absence  of  authority 
in  their  charters,  can  only  be  made  by  consent  of  all  the 
stockholders  :  18th  How.,  341,  485 ;  2d  Russ.  and  My.,  480; 
4th  Railway  Cases,  492;  7th  Hare  Chan.  R.,  114;  4th  My. 
and  Craig,  134;  1st  Edwards,  84 ;  22dN.  Y.,  274;  13th 
Eng.  Law  and  Eq.,  513;  4th  Russ.,  662;  1st  Black,  449. 

For  these  reasons,  we  say  that  there  is  a  misjoinder,  and 
that  the  Western  Union  Telegraph  Company  is  not  a  proper 
party  complainant  to  the  bill. 

2.  It  is  avowed  in  the  bill  that  the  prime  object  of  the  con- 
tract was  to  give  the  American  Telegraph  Company  the  ex- 
clusive right  to  erect  a  telegraph  line  upon  the  right  of  way 
of  the  Southwestern  Railroad  Company,  and  as  it  is  only 
practicable  to  construct,  in  this  country,  telegraph  lines  upon 
the  right  of  way  of  railroads,  to  give  the  American  Tele- 
graph Company  the  exclusive  right  between  cities  connected 
by  said  railroad.  So  far  as  this  contract  was  intended  to  se- 
cure a  monopoly  to  the  American  Telegraph  Company,  it  was 
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against  pablic  policy,  illegal  and  void  :  See  the  opinion  of 
Judge  McCay  in  tlie  case  of  the  C.  R.  R.  and  B.  Co.  vs.  Col- 
lins e<  a/.,  40th  Ga.,  p.  628. 

3.  But  for  the  purposes  of  the  argument,  granting  the  fore- 
going positions  to  be  untenable,  the  bill  and  answer  do  not 
present  sach  a  case  as  will  autliorize  an  injunction  against  the 
allied  trespass. 

(a)  A  Court  of  equity  will  not  interfere  to  restrain  a  tres- 
pass by  injunction,  unless  it  be  destructive  to  the  very  nature 
tnd  snbstance  of  the  estate,  or  irremedial  mischief  would  en- 
saeanless  relief  was  granted,  or  where  the  difficulty  of  proof 
or  other  circumstances  demand  this  remedy :  Anthony  vs. 
Brooks,  6th  Ga.,  576;  Hatcher  vs.  Hampton,  7th  Ga.,  49; 
Bclbqne  vs.  Wilkins  et  al.,  8th  Ga.,  118  ;  Catching  vs,  Ter- 
rell, 10th  Ga.,  576;  The  Justices,  etc.,  vs.  G.  &  W.  P.  R.  R. 
Co.,  11th  Ga.,  246;  Peterson  vs.  Orr,  12th  Ga.,  464;  7th 
Johw.  Ch.,  314. 

(b)  The  Act  of  August  26th,  1872,  points  out  the  mode  in 
which  the  damages  may  be  assessed. 

4.  The  Act  of  August  26th,  1872,  (pamphlet,  page  54,) 
iothorizes  the  construction  of  this  telegraph  line  by  defen- 
dants npon  the  right  of  way  of  the  Southwestern  Railroad 
Company. 

(a)  The  Act  authorizes  any  duly  incorporated   telegraph 

company,  *^  having  the  right  to  do  business  in  this  State/^  to 

owtttruct  their  lines,  etc.     This  is  a  foreign  corporation,  and 

it  18  not  necessary  to  decide  whether,  without  this  Act,  it 

wold  attach  itself  to  the  soil  of  Georgia.     The  only  question 

is,  being  a  foreign  corporation,  has  it  the  right  to  do  business 

in  this  State  f    Can  it  contract  and  be  contracted  with,  sue 

and  be  sued  in  Georgia  ?    The  principle  decided  in  the  great 

esse  of  Earle  vs.  The  Bank  of  Augusta,  13th  Peters,  is,  that 

while  a  corporation  created  in  one  State  cannot  migrate  or  be 

transferred  to  another  State,  it  has,  by  the  comity  of  States, 

certain  legal  existence  and  can  do  certain  business  in  other 

Sutes. 
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(6)  This  Act  is  constitutional.  It  is  the  exercise  by  tlie 
State  of  the  right  of  eminent  domain^  and  provision  is  made 
for  just  compensation  to  the  railroad  company  for  damages, 
if  they  deemed  they  had  sustained  any.  The  State  has  not 
parted  with  its  right  of  eminent  domain,  whether  the  railroad 
company  has  the  fee  or  an  easement  in  the  right  of  way: 
Mims  V8.  Macon  &  W.  R.  R.  Co.,  3d  Kelly,  338.  See,  also, 
Scott  &  Jarnigan,  Law  of  Telegraphs,  section  27,  and  oases 
cited. 

(o)  This  Act  dees  not  impair  the  obligation  of  contracts. 
The  Southwestern  Railroad  Company  could  not  contract  that 
the  State  should  not  exercise  the  right  of  eminent  domain 
over  its  right  of  way. 

{d)  Every  presumption  must  be  made  in  favor  of  the  con- 
stitutionality of  an  Act  of  the  Legislature.  '*  The  solemn 
Act  of  the  government  will  not  be  set  aside  in  a  doubtful 
ease:"  Carey  vs.  Giles,  9  Ga.,  253;  Winter  vs.  Jones,  10 
Ga.,  190 ;  Boston  vs.  Gunby,  16  Ga.,  102 ;  Armstrong  vs. 
Jones,  34  Ga.,  309  ;  Taylor  vs.  Flint,  35  Ga.,  124;  Cooley's 
Constitutional  Limitations,  159;  Hepburn  vs.  Griswold,  3 
Wallace,  639;  Miller  vs.  United  States,  11  Wallace,  309. 
More  especially  will  a  Court  hesitate  to  declare  an  Act  un- 
constitutional upon  a  motion  for  a  preliminary  injunction. 

4.  One  who  enters  on  private  property  by  virtue  of  Legis- 
lative authority  is  not  a  trespasser,  even  if  he  enters  before 
the  property  has  been  paid  for.  The  most  that  can  be  said 
16,  that  the  title  does  not  vest  until  compensation  has  been 
made:  Rogers  vs.  Bradshaw,  20  Johns.,  103  ;  Bloodgood  vs. 
M.  and  H.  R.  R.  Co.,  14  Wend.,  56 ;  R.  R.  Co.  vs.  Davis,  2 
Dev.  and  Bat.,  464 ;  Tuckahoe  Canal  Co.  t;^.  R.  R.  Co.,  11 
Leigh,  80 ;  7  Barbour,  416 ;  7  Johns  Chan.,  343-4. 

5.  If  the  remedy  by  injunction  existed,  the  Southwestern 
Railroad  Company  has  lost  its  right  to  it  by  allowing  us  to 
progress  with  the  work  and  expend  $10,000  before  applying 
for  an  injunction.  Most  of  the  amount  was  expended  after 
it  was  knovm  that  the  poles  wei*e  being  erected  upon  the  right  of 
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vay,  and  of  this  amount  the  railroad  company  received  from 
w  about  $3,000.  We  were  prosecuting  the  work  under  the 
express  letter  of  a  statute  of  the  State,  every  step  was  fully 
known  and  seen  daily  by  the  railroad  officials,  and  yet  the 
injunction  was  not  applied  for  until  the  work  liad  progressed 
nearly  one  hundred  miles.  It  is  a  familiar  and  universal 
principle  of  equity  that  under  such  circumstances  a  Court  of 
equity  will  not  interfere  by  injunction,  but  leave  the  parties 
to  their  action  at  law:  Water  Lot  Company  va.  Books  & 
Winter,  5  Ga.,  315. 

6.  As  generally  applicable  to  the  case  at  bar  the  Court  is 
also  referred  to  the  case  of  Attorney  General  ex  rel.  Baron 
Rothchild  i7«.  United  Kingdom  Electric  Telegraph  Company, 
30  Beavan,  287.  It  will  be  found  in  the  note  to  section  81 
of  Soott  &  Jaruigan,  Law  of  Telegraphs. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  Southwestern  Railroad  Com- 
pany, and  the  Western  Union  Telegraph  Company,  against 
the  Southern  and  Atlantic  Telegraph  Com(>any,  praying  for 
an  injunction  to  restrain  the  latter  company  from  erecting  and 
coostructing  a  line  of  telegraph  on  the  right  of  way  hereto- 
fore granted  by  the  General  Assembly  to  the  Southwestern 
Railroad  Company.  On  hearing  the  application  for  the  in- 
junction, the  Judge  refused  to  grant  it,  and  the  complainants 
eicepted.  The  defendant  is  a  foreign  corporation,  crieated  and 
chjtrtered  hy  the  laws  of  the  State  of  New  York,  and  claims  the 
rigitt  to  construct,  erect  and  maintain  its  line  of  telegraph  upon 
tkarightof  way  of  the  Southwestern  Railroad  Company,  under 
in  Act  of  the  General  Assembly  of  this  State,  passe<l  on  the 
Mih  Angusij  1872.  There  can  be  no  doubt,  we  think,  that 
it  was  ct)mpetent  for  the  General  Assembly,  in  the  exercise  of 
iteaoverign  authority,  to  grant  to  this  foreign  corporation  the 
Jirivilege  and  right  to  erect,  construct  and  maintain  its  line  of 
telegraph  upon  the  public  domain  of  this  State,  if  in  its  judg- 


52  SUPREME  COURT  OF  GEORGIA. 

The  S.  W.  R.  R.  Go.  et  al  vs.  The  S.  and  A.  Telegraph  Co. 

ment^  the  public  interest  required  it,  with  this  limitaiion, 
however,  that  it  could  not  authorize  this  foreign  corporation, 
or  any  other  corporation,  to  take  private  property  for  that 
purjiose,  without  providing  that  just  compensation  should  be 
made  to  tlie  owners  of  the  private  property  so  taken  and  ap- 
propriated, in  the  erection  and  construtcion  of  its  telegraph 
line;  and  the  main  controlling  question  in  this  case  is,  wheth^ 
such  provision  has  been  made  by  the  Act  under  which  the 
defendant  claims.  The  tliird  section  of  the  Act  declares, "  that 
in  the  event  that  any  railroad  company  should  deem  that  they 
had  sustained  damage  by  reason  of  the  location  of  a  telegraph 
line  over  their  right  of  way,  the  damage,  if  any,  shall  be  as- 
sessed and  paid  as  follows  :  The  railroad  company  shall  select 
one  commissioner,  and  the  person  or  telegraph  company  con- 
structing such  telegraph  line  shall  select  another,  and  these 
two  shall  select  a  third,  and  the  three  persons  thus  selected 
shall  assess  the  damage,  if  any,  and  the  amount  so  awarded 
by  them  shall  be  paid  by  the  person  or  telegraph  company 
constructing  said  line,  to  the  railroad  company/' 

It  is  a  fundamental  principle  of  the  law  that  private  prop- 
erty shall  not  betaken  for  the  use  of  the  public  without  just 
compensation,  and  the  term  just  compensation,  in  the  sense  of 
the  law,  means  that  it  shall  be  paid  for  at  a  fair  valuation. 
Protection  to  person  and  property  is  the  |Hiram<)unt  duty  of 
government,  and  shall  be  impartial  and  complete:  Constitu- 
tion of  1868. 

The  right  of  way  of  the  Southwestern  Railroad  Company, 
including  three  hundred  feet  on  each  side  of  the  same,  is  vested 
in  that  company.  The  fourth  section  of  its  charter  vests  the  fee 
simple  of  the  land  constituting  the  right  of  way  in  the  compa- 
ny, and  it  is  the  private  property  of  that  corporation  ;  and  the 
Southern  and  Atlantic  Telegraph  Company  have  not  the  legal 
right  permanently  to  appropriate  any  part  of  its  right  of  way 
— its  private  property — for  the  erection  and  construction  of  its 
telegraph  line,  without  first  paying  the  company  therefor.  Does 
the  Act  of  the  General  Assembly,  under  which  the  defendant 
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daims  the  right  to  appropriate  and  uf>e  the  complainant's  right 
of  way,  provide  for  snch  payment  as  is  contemplated  by  the 
fandameutal  law  of  this  State?  The  Act  simply  provides  for 
10  arbitration  to  assess  and  award  the  damages  sustained  by 
reason  of  the  location  of  the  telegraph  line  of  the  defendant, 
(a  fbreign  corporation,)  on  the  right  of  way  of  the  complain- 
aot'a  road.  There  is  no  provision  made  in  the  Act  for  the  en- 
forcement of  the  award  against  the  property  of  the  defendant, 
either  by  a  judgment  thereon  or  otherwise.  The  complainants 
ooold  not  enforce  tliat  award  for  damage^,  except  by  a  com- 
moD  law  suit  instituted  for  that  purpose.  There  is  no  remedy 
provided  by  the  Act  for  the  enforcement  of  the  award,  even 
if  the  parties  should  voluntarily  consent  to  submit  the  ques* 
tioo  of  damages  to  arbitration;  and  if  they  should  not  volun* 
tarily  consent  or  fail  to  do  so,  there  is  no  provision  made  to 
compel  them.  Besides,  it  is  a  fundamental  principle  of  the 
law,  as  old  as  Magna  Charta,  that  no  person,  either  natural 
or  artificial,  shall  l>e  deprived  of  his  property  but  by  the 
judgment  of  his  peers  and  according  to  the  law  of  the  land. 
The  Constitution  of  1868  declares  ''that  the  right  of  trial  by 
jury,  except  where  it  is  otherwise  provided  in  this  Coustitu- 
tioo,  shall  remain  inmokUe." 

There  is  no  provision  in  the  Act  for  an  appeal  from  the 

award  of  the  arbitrators  to  any  Court  so  as  to  have  the  ques- 

tioo  of  damages  tried  by  a  jury,  and  a  judgment  entered  up 

CD  their  verdict  binding  the  defendant's  property,  and  the 

leault  would  be,  that  the  complainant  would  be  deprived  of 

I    hk  privtue  (iroperty  for  the  benefit  of  the  public,  (assuming 

I    that  lin  appropriation  by  the  defendant  is  for  the  benefit  of 

tbt  public  ioterest,)  with  no  other  security  for  its  payment 

tboit  an  award  of  the  three  arbitrators  against  a  foreign  oor- 

ponlion,  with  no  remeily  provided  by  the  Act  for  its  en- 

foroeniBUt  against  the  property  of  the  defendant.     This  is 

not  «uch  a  juBt  compensation  for  the  taking  of  private  prop- 

I   tt^  Ibf  public  use  as  the  fundamental  law  of  the  State  con- 


i 
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Oeorgia  Railroad  Company^  {^st  KeUy^  532,)  the  question 
whether  a  judgment  against  tlie  company  for  the  damages 
assessed,  to  be  enforced  by  the  ordinary  process  of  the  Courts 
or  adeqnate  security  being  given  by  tlie  company  to  the 
landholder  to  pay  the  damages,  was  such  a  just  oorai)ensa- 
tion  for  tiie  public  use  of  private  proj^erty  as  contemplated 
by  the  Constitution,  was  not  decided  in  that  case,  but  left  as 
an  open  question.  But  in  the  Act  of  1872,  under  which  the 
defendant  claims  the  right  to  take  the  complainant's  private 
property  for  public  use,  there  is  no  provision  made  for  even 
2L  judgment  on  the  award,  or  any  other  means  provided  for 
its  enforcement  against  the  property  of  the  defendant ;  no 
provision  made  for  a  trial  by  jury  on  an  ap|>eal  from  the 
award,  so  as  to  entitle  the  complainant  to  a  judgment  on  the 
verdict  of  a  jury  for  the  damages  which  would  bind  the 
property  of  the  defendant.  Under  the  provisions  of  the  Act 
of  1872,  there  is  no  security  or  protection  given  to  the  com- 
plainant for  taking  its  private  property  for  the  use  of  the 
public,  unless  the  defendant  chooses  voluntarily  to  pay  for  it 
As  was  said  in  the  case  of  Parham  vs.  The  Justices  of  Deoa- 
tur  county,  (9  Georgia  BeportSy  365,)  "The  progression  of  this 
age  requires  the  frequent  exercise  of  the  right  of  eminent 
domain,  the  necessity  of  right  and  liberty  require  that  the 
citizen  be  paid  when  he  is  injured  by  it ;  aud  this  Court  is 
here  to  see  to  it  that  he  is  paid"  In  our  judgment  the  Act  of 
1872,  under  which  the  defendant  claims  the  right  to  enter 
upon  the  complainant's  right  of  way,  its  private  property, 
for  the  purpose  of  erecting,  constructing  and  maintaining  its 
line  of  telegraph  for  the  benefit  of  the  public,  is  unconstitu- 
tional and  void  for  the  reasons  heretofore  stated,  and  that  the 
injunction  prayed  for  was  the  appropriate  reme<ly  in  view  of 
the  facts  of  the  case,  and  should  have  been  granted.  The 
only  apparent  interest  which  the  Western  Union  Telegraph 
Company  has  in  the  question,  arises  from  the  fact  of  its  con- 
tract with  the  Southwestern  Railroad  Company  for  the  ex- 
dvsive  use  of  its  right  of  way,  to  operate  and  maintain  its 
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own  line  of  telegraph,  and  being  interested  under  that  con- 
tmcty  it  was  a  pro{)er  party  to  the  bill  to  the  extent  of  that 
interest  only. 
Let  the  judgment  of  the  Court  below  be  reverseil. 


8.  Pebcy  Greene  et  a/.,  plaintiffs  in  error,  vs.  James  H. 
Lowry,  defendant  in  error. 

L  WlifeQ  in  November,  1864,  a  contract  was  made  for  board  for  a  year, 
Uid  in  February,  1865,  a  note  was  given  for  the  sum  agreed  on,  but 
ibfr  boarding  ceased  in  August,  1865,  and  in  November,  1865,  the 
pwtiei  bad  a  settlement,  and  the  equities  of  their  Confederate  con- 
tnet  were  agreed  upon,  the  true  value  of  the  board  actually  received, 
tHiledf  at]d  a  new  note  given  for  what  tras  due : 

BM^  That  Ihjs  contract  of  November,  1865,  was  not  a  renewal  of  the 
not*  of  Febrtmryt  1865,  and  that  the  tax  affidavit,  required  by  the  Act 
of  October  ISj  1870,  was  not  necessary. 

I  In  thia  ease  we  think  the  verdict  of  the  jury  is  fully  supported  by  the 
Hdencet  ^^d  there  being  no  material  error  in  the  charge  of  the  Court, 
there  was  no  error  in  refusing  a  new  trial. 

Belief  Act  of  1870.  Tax  affidavit.  Renewal.  Evidence. 
Before  Judge  Parrott.     Whitfield  Superior  Court,  April 

Term,  1872, 

hmeB  H-  Lowry  brought  complaint  against  S.  Percy 
Greene  and  Julia  Greene  upon  the  following  note,  to-wit: 

"NM-OO*     One  day  after  date,  we,  or  either  of  us,  promise 
r'^W  Jamea  H-  I^wry,  or  bearer,  the  sum  of  four  hundred 
■Id  fifty  dollars,  for  value  received.   This  Nov.  18th,  1872. 
(Signed)  S.  P.  Greene, 

Julia  Greene." 

Pkintl^  introduced  the  note  sued  on  and  closed. 

The  defendant,  S.  P.  Greene,  testified  as  follows,  to-wit: 
Witness  m  c^ve  of  the  defendants.  His  sisters — one  grown, 
twocbildrea — went  to  board  with  plaintiff  the  last  of  Novem- 


56  SUPREME  COURT  OF  GEORGIA. 

Greene  et  al.  vs,  Lowry. 

ber,  1863.  Witnesa  was  in  the  Confederate  array;  returned 
home  in  February,  1864;  while  there  projiosed  to  plaintiflT 
that  they  should  settle  the  amount  due  for  the  board  of  bis 
sisters.  Plaintiff  said  he  would  charge  only  for  the  actual  cost 
of  the  provisions  consumed.  Plaintiff  and  witness  made  a 
calculation  of  the  cost  of  the  provisions^  for  the  articles^  and 
at  the  price  named  by  the  plaintiff,  and  found  the  amount  due 
for  one  year's  board  to  be  $1,250  in  Confederate  money. 
Plaintiff  thought  the  amount  too  small;  witness  proposed 
$2,000;  plaintiff  being  still  dissatisfied,  was  asked  how  much 
would  satisfy  him;  he  said  $2,500  wouhl;  witness  agreed 
and  gave  plaintiff  a  due.  bill  for  that  amount  in  Confed- 
erate money.  Defendant  had  one  negro  boy  about  grown, 
who  worked  for  plaintiff  all  the  time;  a  negro  man  who 
worked  one  day  in  each  week,  and  a  negro  girl  who  worked 
for  plaintiff  when  not  employed  in  attending  on  his  sisters' 
chamber.  Witness  turned  over  to  plaintiff  a  negro  man 
worth  $4,000,  with  orders  to  sell  him  and  pay  himself  the 
amount  due  him,  and  use  the  balance  in  his  business,  sub- 
ject to  the  order  of  witness  or  his  sister.  This  negro  was  not 
sold,  but  remained  in  plaintiff's  hands  until  he  was  emanci- 
pated. Witness  went  from  Forsyth,  where  plaintiff  lives,  to 
Macon,  and  there  gave  to  Colonel  J.  F.  B.  Jackson,  a  friend  of 
his,  who  was  dealing  in  negroes,  an  order  to  plaintiff  to  turn 
over  the  negro  to  him,  with  directions  to  Jackson  to  dispose 
of  the  negro  and  turn  over  the  proceeds  to  plaintiff.  The  ne- 
gro's name  was  Aleck.  After  the  war  witness  told  plaintiff 
be  wished  to  have  an  adjustment  of  matters  between  them, 
and  proposed  that  they  should  arbitrate  it;  but  plaintiff  did 
not  agree  to  do  so.  On  the  day  of  the  giving  of  the  note  sued 
on,  witness  and  sister  went  to  plaintiff's  house,  by  his  invita- 
tion, to  settle  the  matter;  and  witness'  sister  proposed  that 
the  matter  should  be  lefl  to  disinterested  persons.  Plaintiff 
demurred,  and  asked  defendant  what  they  thought  they 
should  pay  him.  Defendant  said  they  did  not  know^  and 
told  plaintiff  to  say.    Plaintiff  said  he  knew  that  they  were 
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Dnable  to  pay  him  anything  then,  and  did  not  know  when 
they  would  be,  and  that,  therefore,  he  would  be  obliged  to 
diarge  them  more  than  he  otherwise  would,  and  named  the 
amount  mentioned  in  the  note — $450 — ^and  said  that  if  they 
would  give  him  their  note  for  that  amount  they  could  have 
tlieir  own  time  to  pay  it;  that  he  would  never  in  any  way 
press  them  for  the  money,  but  that  tliey  could  pay  it  when 
they  could  without  inconvenience  to  themselves.     This  was 
before  witness  was  aware  of  the  passage  of  the  Scaling  Ordi- 
nance of  theConvention  of  1865,  it  having  been  passed  but 
a  day  or  two  before,  and  witness  not  knowing  but  thought  he 
was  liable  for  the  whole  amount  of  his  due  bill  ($2,500),  and 
relying  on  the  promise  of  the  plaintiff  that  he  would  never 
be  pressed  on  the  note,  gave  the  note  sued  on.     Witness  had 
bad  the  utmost  confidence  in  plaintiff.     Witness  had  never 
done  any  business  for  himself;  had  left  college  for  the  army, 
and  remained  in  the  army  until  the  close  of  the  war ;  was, 
when  he  gave  the  note,  between  twenty-two  and  twenty-three 
jearB  of  age.     Witness  was  informed  by  Mr.  Spriggs,  who 
owned  an  adjoining  farm,  that  plaintiff  had  proposed  to  sell 
hm  the  note  sued  on,  and  told  him  that  if  he  would  buy  it| 
liecotild  compel  witness  to  cut  him  off  part  of  his  farm  to 
pay  it,  whereupon  witness  wrote  to  plaintiff  that  he  consid- 
ered )ie  had  broken  his  promise,  upon  which  he  had  relied 
wbea  he  gave  the  note,  and,  if  this  was  true,  he  would  not 
P&7  the  uote,  but  proposed  that  they  should  leave  the  matter 
to  arbitration,  whereupon  plaintiff  brought  suit  on  the  note. 
The  farm  belonging  to  the  estate  of  E.  N.  Greene,  (witness' 
ftthor,)  ia  wtirth  from  $2,000  to  $4,000 ;  there  are  four  heirs. 
Wituess  got  from  plaintiff,  in  February,  1865,  some  jeans  to 
^e  an  overcoat,  also   money — thinks  $50  in  Confederate 
BKHiey— lo  buy  buttons  for  it.    Witness  was  at  plaintiff's 
iHHiie  but  once  while  his  sisters  were  boarding  there,  until 
tlie close  of  the  war;  that  was  in  February,  1865;  he  re- 

i^iied  there weeks,  boarding  at  plaintiff's  house;  knew 

tbodt  the  negro's  working  from  what  plaintiff  told  him.  The 
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negro  boy  Aleck,  turned  over  to  plaintiff  to  sell,  belonged  to 
the  estate;  there  had  been  no  division  of  the  property  left  in 
the  will  of  witness'  deceased  father.  Witness  was  the  agent  of 
his  uncle,  James  Greene,  one  of  the  executors,  to  manage  and 
control  the  property ;  does  not  know  when  the  negro,  Aleck, 
came  to  plaintiff's  possession ;  this  negro  was  in  Columbos 
at  the  time,  and  he  ordered  him  sent  immediately.  His 
sister,  Julia,  is  older  than  he  is;  one  or  the  other  of  them 
would  be  the  head  of  the  family;  their  interest  in  the  land 
would  not  be  much  more  than  the  homestead.  There  was 
some  stock  on  the  place,  but  not  over  the  amount  of  exemp- 
tion allowed  by  law  Witness  says  that  the  note  in  evidence 
is  in  his  hand-writing;  that  it  was  given  in  settlement  of  all 
matters  between  the  parties,  and  that  he  knew  all  the  facts 
then,  except  what  he  has  since  learned  from  Colonel  J.  F.  B. 
Jackson.  Sometime  after  the  note  was  given,  he  (witness)  put 
the  stamps  on  it  and  canceled  them.  He  had  never  paid  or 
offered  any  payment  on  the  note;  did  not  see  plaintiff  and 
ask  him  if  he  proposed  to  sell  the  note  to  Spriggs,  but  as  soon 
as  Spriggs  told  witness  about  plaintiff's  offering  him  the  note^ 
he  wrote  plaintiff  that  he  might  sue — that  he  would  not  pay 
the  note;  considered  himself  released;  but  if  he  would  sub- 
mit it  to  arbitration,  he  would  pay  what  the  arbitrators  said. 
Witness'  recollection  is,  that  he  was  admitted  to  the  bar  in 
October,  1867.  Plaintiff  came  to  witness'  house  to  get  him 
to  go  and  see  Spriggs;  plaintiff  wanted  to  raise  money;  wit- 
ness told  him  Spriggs  was  not  at  home,  and  he  (witness)  did 
not  think  he  had  any  money  on  hand.  All  the  estate  E.  W. 
Greene  had  lefl  at  the  close  of  the  war  was  the  farm,  in  a  very 
dilapidated  condition. 

Defendant  also  introduced  the  answers  of  Miss  Jalia 
Greene  to  two  sets  of  interrogatories,  which  are  as  follows, 
to-wit :  To  the  first  set  she  answers :  I  am  one  of  the  de- 
fendants, and  sister  to  S.  P.  Greene,  the  other  defendant; 
when  we  first  went  to  Mr.  Lowry's  house  we  rented  a  room 
;  firom  him  for  three  weeks,  and  furnished  our  own  board  dur- 
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iDg  that  time ;  at  the  expiration  of  that  time  plaintiff  moved 
into  a  different  house ;  we  again  rented  a  room  from  him  and 
proposed  to  furnish  our  own  board,  but  plaintiff  insisted  that 
we  should  board  with  him  ;  he  said  that  he  would  feel  better 
if  we  would,  as  brother  was  in  the  army;  I  then  asked  him 
what  he  would  board  us  for ;  he  said  he  would  prefer  mak- 
ing a  contract  with  my  brotlier  when  he  came  home ;  but  for 
us  to  suffer  no  uneasiness  about  that,  as  he  would  charge 
Dothiog  more  than  the  actual  cost ;  this  was  the  only  agree- 
ment we  made.    I  have  two  sisters,  one  was  fourteen  years 
old  and  the  other  seven  ;  I  was  present  when  a  subsequent 
agreement  was  made  between  plaintiff  and  my  brother,  the 
other  defendant  in  this  cause,  in  relation  to  the  board  of 
myself  and  sisters ;  that  agreement  was  that  we  were  to  pay 
him  twenty-five  hundred  dollars   in   Confederate  treasury 
notes  for  one  year's  board  ;  tliere  was  no  time  mentioned  at 
which  it  shot^d  be  due,  at  least  I  do  not  recollect  any ;  my 
recollection  is  that  I  was  indebted  to  the  plaintiff  in  the  sum 
of  three  hundred  dollars.  Confederate  treasury  notes,  that  he 
loaned  me  about  the  time  of  the  surrender ;  my  brother  was 
indebted  to  him  for  a  jeans  overcoat,  bought  from  him  about 
Christmas,  1864;  I  do  not  know  at  what  price  or  what  kind 
of  money  it  was  to  be  paid  in ;  my  brother,  S.  P.  Greene, 
and  myself  had  a  conversation  with  plaintiff  some  time  in 
the  fall  of  1865  with  regard  to  the  amount  we  were  due 
him ;  we  proposed  to  leave  the  matter  to  arbitrators  to  say 
how  much  we  should  pay  him  in  good  money  ;  he  did  not 
accept  this  proposition,  but  said  he  knew  our  circumstances, 
and  knew  that  we  were  unable  to  pay  him  at  that  time,  but 
he  wanted  us  to  give  him  a  note,  remarking  that  we  were  all 
liable  to  die,  and  said  that  we  should  not  be  pressed  for  the 
iiHinej ;  I  considered  that  I  was  not  indebted  to  the  plaintiff 
b  the  araoant  of  the  note  sued  on  in  good  money  at  the  time 
Igftve  it ;  I  knew  we  owed  him  something  and  I  felt  mor- 
tiled  that  we  were  unable  to  pay  it,  and  I  wanted  Mr.  Lowry 
to  be  satisfied,  and  I  thought  we  would  be  better  able  to  pay 
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the  amount  tlie  note  was  given  for  in  two  or  three  years  thao 
the  half  of  it  at  that  tiQie,  and  Mr.  Lowry  promised  faith- 
fully that  we  should  not  be  pressed  on  the  note  until  we  had 
ample  time  to  pay  ;  these  considerations  were  the  inducements 
for  my  signing  the  note.  I  know  that  my  brother,  S.  P. 
Greene^  turned  over  to  plaintiff  a  negro  man  about  Christ- 
maSy  1864,  to  be  disposed  of  by  him  as  he  thought  proper 
and  the  proceeds  applied  to  the  payment  of  our  board,  and 
the  remainder,  if  any,  to  be  used  by  him  as  he  desired  ;  the 
negro  remained  with  plaintiff  until  set  free;  he  was  a  stout, 
healthy  negro,  twenty-eight  years  of  age;  during  the  time 
that  we  boarded  with  plaintiff  I  had  a  negro  girl  that  did 
his  house  work,  a  negro  boy  sixteen  years  old  that  worked 
for  him,  and  a  negro  man  that  worked  at  least  one  day  in 
each  week  for  plaintiff;  besides  this  I  had  on  hand  at  the 
time,  which  I  turned  over  to  plaintiff,  provisions  worth  $400 
in  Confederate  notes.  My  brother,, S.  P.  Greene,  wrote  the 
note  sued  on  ;  I  did  sign  it ;  it  was  given  for  board ;  I  knew 
what  was  in  the  note  when  I  signed  it ;  I  saw  my  brother 
sign  it,  and  we  agreed  to  pay  that  amount ;  the  conversa- 
tion I  have  testified  about  occurred  before  the  signing  of  the 
note;  I  cannot  tell  when  the  note  was  stamped  or  who  did  it, 
as  I  was  not  present;  Mrs.  Lowry  and  her  two  daughters 
were  present ;  I  do  not  know  who  was  present  when  it  was 
stamped ;  the  note  was  made  at  plaintiff^s  house ;  don't  know 
where  it  was  stamped;  I  am  defending  the  suit  because  plain- 
tiff deceived  me  by  telling  me  that  we  should  not  be  pressed 
upon  the  note,  and  I  would  still  be  willing  to  pay  full  amount 
if  plaintiff  would  give  the  time  as  he  promised  ;  the  defense 
is  an  effort  to  reduce  the  amount  of  the  note. 

To  the  second  set  she  answers  as  follows :  I  am  a  party  to 
the  suit,  and  I  know  the  parties ;  I  and  my  sisters  did  live 
in  plaintiff's  family  parts  of  the  years  1864  and  1865;  I 
was  living  with  my  uncle,  who  was  connected  with  the  hos- 
pital, which  was  ordered  to  Mississippi ;  my  uncle  insisted 
that  I  should  go  with  him ;  I  refused  to  go  on  account  of 
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the  difficulty  of  traveling,  and  I  wanted  ray  sisters  to  be  at 
school ;  uncle  finally  consented  for  me  to  remain  and  to  go 
to  see  plaintiff  as  to  what  arrangements  might  be  made 
about  board,  etc.,  having  understood  that  plaintiff  was  to 
occupy  the  house  uncle  then  lived  in,  which  was  a  large 
hotel ;  but  plaintiff  informe<l  me  that  he  did  not  intend  to  keep 
a  boarding-house,  but  he,  plaintiff,  suggested  the  idea  that  I 
could  occnpy  a  part  of  the  house,  which  fact  I  reported  to 
my  uncle;  shortly  afterward  plaintiff  came  to  the  house  or 
hotel  and,  in  my  presence,  ray  uncle  made  a  contract  with 
plaintiff  for  me  to  occupy  a  part  of  said  house,  and  have  the 
use  of  an  outbuilding  for  a  kitchen ;  though  terms  were  not 
agreed  on,  plaintiff  said  to  uncle  that  they  should  be  easy  or 
words  to  that  effect ;  a  few  days  afler  this  talk  uncle  moved 
with  the  hospital  and  plaintiff  moved  into  the  house ;  I  did 
liye  in  the  same  house  with  plaintiff  for  three  weeks  before 
eating  at  his  table,  occupying  the  rooms.    About  this  time  a 
raid  was  l^eing  looked  foraud  plaintiff  moved  in  haste  into  a 
smaller  house,  thinking  it  would  be  safer,  and  by  invitation  of 
plaintiff  and  family  I  moved  into  the  same  house  with  them ;  I 
and  my  sisters  occupied  only  one  small  room  and  I  intended 
furnishing  my  own  provisions  as  in  the  larger  house,  but  plain- 
liffaaid  it  would  l)e  very  inconvenient  to  have  two  tables,  as  the 
house  was  small  and  but  one  kitchen,  and  lie  told  me  if  I  would 
i^ee  to  eat  at  his  table  it  should  not  cost  me  any  more  than  if 
lsu|)p]led  myself;  I  did  furnish  plaintiff  with  two  bushels 
of  wheat,  four  of  rye  and  three  and  a  half  bushels  of  meal  or 
grits,  a  largo  quantity  of  soap,  and  other  articles  of  less 
value.    I  did  lend  plaintiff  between  one  and  two  hundred 
dollarB  shortly  after  commencing  to  eat  at  his  table  ;  plain- 
tiff did  return  all  except  fifty-six  dollars,  one  hundred  dol- 
W  of  which  was  used  to  pay  my  sister^s  tuition.     Plaintiff 
$d  tend  me  alK)ut  three  hundred  dollars  in  the  spring,  about 
ibe  time  of  the  surrender;  about  the  same  time  he  let  me  have 
^nyanls  of  domestics;  during  the  same  spring  I  did  buy 
ff^m  plaintiff  some  domestics,  ten  yards;  plaintiff  did  not 
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furnish  me  with  any  money  of  his  own  to  pay  tuition ;  plain- 
tiff did  not  furnish  me  or  my  sisters  with  any  furniture  ex- 
cept a  vessel  to  carry  water  in,  and  tliat  only  for  a  short 
time ;  I  had  a  bedstead  of  my  own  and  the  usual  furniture 
of  a  chamber ;  sister  Mary  did  sleep  a  part  of  the  time  with 
one  of  plaintiff's  daughters  by  the  request  of  plaintiff  and 
wife.  I  did  lend  plaintiff's  wife  window  curtains  for  her 
parlor,  some  silver  and  plates  for  her  table,  and  other  little 
articles.  My  means  of  support  was  from  the  labor  of  my 
negroes;  we  had  thirty-nine  negroes  outside  of  the  lines, 
hiring  for  about  five  thousand  dollars  per  annum ;  the  ne- 
groes I  had  about  the  house  came  up  the  country  about  the 
time  I  came ;  I  suppose  I  was  in  no  greater  danger  of  starv- 
ing than  the  people,  and  in  no  danger  of  being  without  a 
home;  I  could  liave  lived  without  the  charity  of  plaintiff, 
and  did  live  without  it;  I  could  have  boarded  with  ray  aunt^ 
who  lived  six  miles  from  Forsyth,  but  I  preferred  staying 
where  my  sisters  could  go  to  school.  Plaintiff  was  considered 
of  very  limited  means;  I  know  nothing  he  had  except  a  very 
small  stock  of  goods:  at  the  time  I  went  to  live  with  plain- 
tiff I  did  not  say  anything  to  him  about  expecting  my  brother, 
for  the  reason  that  he  was  with  Hood  on  his  Tennessee  cam- 
paign ;  my  brother  did  return  to  Forsyth  some  time  in  Feb- 
ruary, 1865 ;  the  same  morning  he  lefl  for  his  command  he, 
brother,  called  me  into  the  room  where  he  and  plaintiff  were 
and  a  part  of  plaintiff's  family,  and  told  me,  in  their  pres- 
ence, that  he  wished  to  relate  the  contract,  which  was  that 
he  was  to  pay  plaintiff  twenty-five  hundred  dollars  in  Con- 
federate money  for  one  year's  supply  of  provisions,  wood, 
lights,  etc.,  and  in  addition  plaintiff  was  to  have  the  services 
of  one  negro  boy  sixteen  years  old,  and  one  day's  work  in 
each  week  of  a  negro  man,  and  a  negro  girl  about  grown, 
the  time  she  was  not  needed  to  wait  on  me;  before  my 
brother's  return,  in  February,  1865,  I  at  different  times 
called  on  plaintiff  to  know  what  my  proportion  of  the  ex- 
penses would  be;  plaintiff  would  tell  me  not  to  make  myself 
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uneasy  ;  that  he  would  not  bo  hard,  but  would  do  what  was 
right;  that  lie  preferred  to  make  the  contract  with  brother; 
he  did,  however,  offer  to  take  the  hire  of  the  negro  boys  I 
had  in  Forsyth  for  our  expenses ;  the  boy  John  furnished 
plaintiff  with  most  of  his  firewood  ;  by  request  of  plaintiff 
and  wife  the  boy  Gus  was  in  his  service,  and  the  girl  Becky 
did  most  of  their  household   work,  besides  helping  in  the 
kitchen ;  plaintiff  had  an  old  negro  woman  all  the  time  be- 
longing to  Mrs.  Wilson,  and  a  negro  for  about  two  months 
who  was  in  bad  health ;  I  do  not  know  to  whom  said  negro 
girl  belonged ;  I  do  not  know  wtiat  he  was  to  pay  for  them. 
Brother  and  myself  went  to  plaintiff's  house  on  purpose  to 
make  a  settlement,  and  in  the  conversation  brother  said  he 
thought  it  would  be  hardly  right  to  settle  on  the  basis  of  the 
former  contract — namely,   twenty-five  hundred   dollars  in 
CoDfetlerate  money — and  plaintiff  assented,  and  said  he  did 
not  think  it  would  be  fair ;  brother  insisted  on  plaintiff's 
Baying  what  he  thought  would  be  right,  and  plaintiff  insisted 
for  him  to  say ;  Mrs.  Lowry  was  present,  and  said  to  plain- 
tiff "You   know   what  you   are  going   to  do";    plaintiff 
said   that  he  was  aware  of  our  circumstances;   that  we 
were  broken  up  and  not  able  to  pay  the  money  at  present, 
and  proposed  to  take  a  note  for  four  hundred  and  fifly  dollars, 
stating  at  the  time  that  the  reason  for  asking  our  note  was 
the  uncertainty  of  life;  that  he  would  never  press  us  on  the 
not^,  that  we  should  have  our  own  time  and  pay  along  as  we 
omiKl  convBiJiently  do  so.     The  consideration  was  not  talked 
over  at  that  time;  brother  did  not  promise  plaintiff  any  hogs, 
oofQ  or  luoiher  at  that  time.    We  did  not  express  ourselves  as 
t0  whether  we  thought  the  note  too  large  or  not,  but  gave  the 
iK>Le.     About  one  week  after  the  note  was  given  I  met  plain- 
tilTia  DaltoD,  who  told  me  that,  through  ignorance,  we  had 
iigneil  the  note  without  stamping  it,  as  the  law  required. 
Sbortly  nf\erwards  brother  told  me  that  he  had  stamped  the 
m%.    PlatutifTdid  not  pay  any  doctor's  bills  for  me  or  my 
Btpoes,    The  negro  boy  Aleck  was  sound  so  far  as  I  know. 
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but  when  he  came  to  Forsyth  he  had  the  signs  of  having  been 
severely  whipped,  though  not  at  all  disabled.  I  do  not  recol- 
lect how  long  said  boy  was  in  plaintiff's  possession;  plaintiff 
told  me  he  could  sell  the  boy  at  any  time,  but  he  would  not 
do  it  now ;  that  he  would  not  be  in  a  hurry  to  sell.  I  con- 
sider that  the  signs  of  the  lash  would  detract  something 
firom  the  value  of  the  negro.  I  saw  Mr.  Jackson's  letter  to 
plaintiff,  asking  him  to  send  the  boy  to  him  and  be  would  sell 
him.  Plaintiff  said  that  he  would  not  send  the  boy  to  Jack- 
son ;  that  he  would  sell  him  himself  The  boy  was  no  ex- 
pense to  plaintiff,  as  far  as  I  know.  I  never  heard  plaintiff 
claim,  at  any  time,  to  have  paid  a  doctor's  bill  for  me.  I 
know  that  this  boy  was  stabbed  about  the  time  of  the  surren- 
der; whether  before  or  after  I  do  not  recollect.  The  place 
where  the  goverraent  supplies  were  kept  w&s  near  plaintiff's 
house,  and  when  the  enemy  was  near  it,  was  o|)ened  to  every 
one  to  come  and  take,  and  my  negroes,  with  my  consent, 
brought  to  plaintiff  a  large  quantity  of  provisions,  consisting 
chiefly  of  corn,  peas  and  bacon,  and  a  large  lot  of  this  corn 
plaintiff  had  ground  up  and  brought  with  him  to  Dalton — ^I 
suppose  at  least  thirty  bushels.  Mr.  Wilson  furnished  at 
least  a  part  of  the  provisions  on  the  trip  up.  In  the  spring, 
about  the  last  of  February,  1865,  plaintiff  and  myself  and 
sisters  moved  back  to  the  hotel,  and,  when  the  hospital  re- 
turned, the  post  surgeon  demanded  of  plaintiff  the  house. 
About  the  time  uncle  left  me,  he  and  myself  made  a  proposi- 
tion to  plaintiff  to  live  in  his  family;  since  that  time  all  the 
propositions  for  this  purpose  came  from  plaintiff  and  family. 
It  was  understood  that  if  it  was  a  boarding  house,  and  that  if 
it  could  be  proven  that  I  was  boarding  there,  plaintiff  could 
be  dispossessed ;  and  it  was  said  in  the  family  that  there  were 
no  boarders  in  the  house.  House  rent  was  very  cheap ;  at 
that  time  many  good  houses  were  unoccupied.  I  did  an- 
swer interrogatories  in  this  case  before.  I  did  know  as  much 
then  as  now,  but  on  being  further  interrogate<l,  I  have  stated 
more  now  than  then.   I  did  know  all  the  facts  testified  to,  and 
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I  aod  brother  did  sign  the  note,  and  did  promise  to  pay  plain- 
tiff on  certain  conditions.   I  consider  that  we  kept  that  prom- 
ise in  good  faith  until  plaintiff  violated  the  conditions.   There 
was  a  balance  due  plaintiff  for  provisions,  according  to  previ- 
ous contract.     I  and  brother  did  agree  upon  that  settlement, 
and  did  promise  to  pay  it,  knowing  then  all  that  we  know 
now;  but  promised  only  on  the  condition  and  mutual  under- 
BtandiDg  that  plaintiff  would  never  press  us;  that  we  should 
have  oar  own  time  and  pay  when  convenient.     I  did  intend 
to  pay  the  note  when  I  signed.  With  us  times  had  been  very 
Lard,  but  I  think  some  part  of  the  note  would  have  been 
pdd  had  it  not  been  sued.     It  was  my  intention  to  pay  the 
note  according  to   the  contract,  which  contract,  or  faithful 
promise,  was  broken  by  plaintiff  by  offering  to  sell  the  note, 
and  afterwards  suing  on  it.   My  reasons,  moral  and  legal,  are 
because  the  conditions  upon  which  that  promise  to  pay  was 
made  were  violated  by  plaintiff;  these  being  violated,  I  think 
it  too  much. 

Defendant  next  introduced  the  deposition  of  J.  F.  B.  Jack- 

flMi,a8  follows,  to- wit :  I  know  the  parties  in  the  above  stated 

case.    There  were  arrangements  made  with  me  by  S.  Percy 

Greene  about  the  negro.     I  met  with  defendant  (Greene),  I 

tbiok,  in  January,  1865,  in  the  city  of  Macon,  and  let  Greene 

have  some  money — $300.     I  think  he  gave  me  a  note,  or 

nther  an  order  to  Mr.  Lowry  for  the  negro,  Aleck.     I  sent 

tbe  order  to  Mr.  Lowry  and  wrote  him  to  send  the  negro 

down;  did  not  hear  from  him  for  a  few  days, and  wrote  him 

igniri,    I  don't  recollect  the  contents  of  his  letter  fully  at  this 

time.    I  board  from  him,  but  he  said  he  would  take  him  him- 

aelf,  or  could  sell  him  there,  I  don't  recollect  which.     He 

nuide  inquiry  as  to  what  I  was  to  give  for  the  negro.     L  was 

up   in  Forsyth  shortly  after  the  correspondence  with  him 

about  buyfng  the  negro;  called  to  see  Mr.  Lowry,  and  saw 

Ihen^ro;  didn't  examine  him  closely;  he  looked  well.     I 

told  Mr.  I^owry  the  arrangements  that  defendant  (Greene) 

had  made  with  me  were  to  sell  the  negro,  pay  myself  the 


66  SUPREME  COURT  OF  GEORGIA. 

Greene  ei  al,  vs,  Lowry. 

money  he  had  got^  and  send  the  balance  to  Mr.  Lowry  to  pay 
the  board  for  his  sisters^  and  to  be  used  for  their  benefit;  told 
him  that  Green  had  instructed  me  to  take  him  for  what  I 
thouglit  he  was  worth  and  pay  the  balance,  afler  my  money 
was  taken  out,  but  I  had  told  him  I  would  sell  and  give  them 
the  benefit  of  what  he  would  bring.  Don't  recollect  Mr. 
Lowry's  exact  reply ;  he  never  let  me  get  possession  of  the 
negro.  I  saw  S.  Percy  Greene  in  the  city  of  Macon,  I  thinki 
in  January,  1865.  Greene  got  from  me  $300  and  gave  me  an 
order  to  Mr.  Lowry  for  the  negro.  I  was  to  pay  myself,  and 
send  the  balance  of  the  money  to  Lowry  for  the  benefit  of 
Greene's  sisters.  I  wrote  to  Mr.  Lowry  and  sent  Greene's  note 
or  order  and  did  not  get  the  negro,  but  an  answer  from  Lowry; 
don't  recollect  the  contents  of  the  letter  fully,  but  he  gave  some 
excuse  for  not  sending  him.  The  letter,  I  think,  was  dated  in 
January,  1865.  I  don't  recollect  all  the  contents.  I  think  it 
was  in  January,  but  it  might  have  been  early  in  February. 
He  said  he  preferred  to  manage  it  himself.  The  letter,  I  sup- 
pose, that  Mr.  Lowry  wrote  is  destroyed,  as  I  have  destroyed 
pretty  much  all  of  my  old  Confederate  letters.  Don't  recollect 
that  Mr.  Lowry  spoke  of  the  negro  being  unsound.  Don't 
recollect  the  exact  language  used  by  him  in  his  excuse  for  not 
sending  him  down  to  me — for  not  letting  me  have  him  when 
I  was  in  Forsyth — but  I  understood  from  him  thatl  oould 
not  get  him;  think  he  said  he  preferred  controlling  the  matter 
himself.  I  know  nothing  else  to  benefit  the  defendant.  The 
negro  lookeil  well  when  I  saw  him.  I  saw  the  negro,  but  did 
not  examine  him  closely.  I  don't  think  the  letter  is  amongst 
any  of  my  old  papers. 

The  defendant  next  introduced  the  deposition  of  Miss  Mary 
Greene,  as  follows,  to-wit :  I  know  the  parties,  and  am  sister 
to  the  defendants.  I  did  live  with  my  sister  in  1864  and  1865. 
I  did  live  parts  of  the  years  in  the  family  of  plaintiff.  Plain- 
tiff kept  a  very  poor  table  indeed,  and  his  family  complained 
very  much  about  the  fare;  said  it  was  much  worse  than  they 
were  used  to.     We  did  live  in  the  same  house  with  plaintiff 
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before  eating  at  his  table.  While  we  boarded  to  ourselves  our 
&re  was  not  extra,  but  it  was  much  better  than  when  eating 
at  plaintiff's  table.    Plaintiff  did   not  furnish   any   lights. 
Plaintiff  moved  from  the  house  where  we  were  boarding  our- 
selves, and  we  were  invited  by  plaintiff's  &mily  into  the  same 
house  with  them ;  we  did  so.     Sister  furnished  plaintiff  with 
one  or  two  gallons  of  lard,  some  sugar,  several  sacks  which  I 
suppose  contained  grain  of  some  kind.    I  do  not  consider  we 
were  in  any  more  danger  of  starvation  or  of  being  without  a 
home  than  other  people  in  the  same  town.     I  have  no  doubt 
we  oould  have  boarded  elsewhere  in  town  or  gone  to  aunt 
Wilson's,  some  six  miles  in  the  country.    We  had  had  negroes 
lured,  and  our  support  might  have  been  derived  from  their 
wages.    Plaintiff  had   no  visible  means  of  support  except  a 
small  store.     I  and  my  sister  did  go  to  school  at  the  time.   I 
asked  plaintiff  for  money,  which  he  had  borrowed  from  sis- 
ter, to  pay  my  tuition,  and  he  gave  me  $100.    None  of  plain- 
tiFa  family  was  present  at  the  time.     I  was  fourteen  years 
old;  my  sister  was  six  years  old.     The  negroes  who  worked 
were  a  girl  who  did  his  house  work,  a  negro  boy,  Gus,  (what 
lie  did  I  don't  know,)  and  a  negro  man,  John,  who  worked 
one  day  in  each  week.     Plaintiff  had  an  old  negro  woman  ; 
be  had  also  a  girl  a  short  time,  who  was  in  very  bad  health. 
Plaiutiff  furnished  us  a  water  can  for  a  short  time  for  our 
fi^mi*     Wtj  had  the  ordinary  furniture  of  a  chamber  of  our 
otn.    SisUt  furnished  plaintiff's  wife  with  some  parlor  cur- 
km  and  some  table  ware,  and  some  other  little  things.     At 
|)Ia(i)ti(y's   daughter's  request  I  slept   with   her  about  six 
Dionths.     I  do  not  know  of  plaintiff's  ever  paying  a  doctor's 
bill  for  any  of  us.    I  never  heard  plaintiff  claim  to  have  paid 
iny  dixlur's  bill  for  us  or  our  negroes.    Plaintiff  had  a  negro  of 
definiiltnits  in  his  possession;  said  negro  had  been  whipped  se- 
mdy^  bu  t  oould  still  support  himself.    Plaintiff  said  he  could 
«*fll  him  at  any  time,  but  wanted  to  get  a  good  price  for  him. 
Tlietaxiu  kind  was  opened  to  everybody  just  before  the  Federal 
tioopscame,  and  our  negroes  brought  to  plaintiff's  house  a  large 
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quantity  of  grain ;  plaintiff  brought  a  part  of  the  same  grain  to 
Dalton.  Sister  did  buy  and  pay  for  some  domestics,  but  how 
much  I  do  not  know.  Mrs.  Wilson  furnished  provisions  for 
us  on  our  trip  home.  Sister  got  the  lard  and  sugar  from  uncle 
James  Greene,  before  he  left  with  the  hospital ;  as  to  the  sacks, 
I  don't  know  where  she  got  them — one  or  two  gallons  of  lard 
and  some  sugar.  I  don't  know  the  quantity — both  of  good 
quality.  I  did  not  conceal  any  fact  I  have  now  testified  to,  as 
to  what  brother  and  sister  knew  then  or  now.  I  don't  know 
whether  defendants  have  paid  or  offered  to  pay  plaintiff  any- 
thing or  not  Defendant  did  not  read  the  interrogatories  of 
plaintiff's  wife  to  me.  I  do  not  know  whether  he  read  them 
to  sister  or  not;  he  did  not  tell  me  nor  do  I  know  what  points 
he  wants  to  prove.  None  present  but  the  commissioners 
when  my  answers  were  written  and  sworn  to. 

Plaintiff,  in  rebuttal,  introduced  the  depositions  of  M.  E. 
Lowry,  M.  H.  Swick,  and  H.  C.  Henderson,  who  all  testified 
as  follows :  We  know  the  parties ;  Miss  Julia  Greene,  one 
of  the  defendants,  came  to  plaintiff  to  know  if  plaintiff  would 
take  her  and  her  two  sisters  to  board  ;  plaintiff  at  the  time 
refused  to  take  them,  and  after  some  persuasion  consented  to 
rent  the  three  sisters  a  room  in  a  large  house  which  he,  plain- 
tiff, was  to  occupy  in  a  day  or  two;  plaintiff  did  move  to  the 
house  immediately  after  it  was  abandonee!  as  a  hospital,  and 
the  three  sisters  were  allowed  to  rent  and  occupy  one  room 
in  said  house  for  about  three  weeks ;  at  this  time,  which  was 
about  the  16th  of  November,  1864,^  General  Sherman's  army 
was  expected  to  come  into  Forsyth,  and  plaintiff  determined 
to  move,  and  did  move,  into  another  house,  thinking  it  would 
be  less  likely  to  be  molested  by  the  army  if  it  did  come.  At 
this  time  Miss  Julia  Greene,  one  of  the  defendants,  applied 
to  plaintiff  again,  and  insisted  that  plaintiff  should  take  her 
and  her  two  sisters  to  board,  and  said  to  plaintiff  that  her 
brother,  S.  P.  Greene,  would  be  at  home  in  a  few  days,  as 
she  was  expecting  him  home  on  a  furlough  about  that  time, 
and  that  when  he  did  come  he,  S.  P.  Greene,  would  make 
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arrangements  with  plaintiff  to  pay  him  for  their  board,  and 
also  to  board  a  servant  girl  belonging  to  thera,  for  wliich  he, 
plaintiff,  would  charge  half  price  only  of  boarding  one  of 
the  sisters,  on  condition  that  said  servant  girl  should  do 
work  for  plaintiff's  family  at  times  when  she  was  not  waiting 
on  her  young  mistresses ;  witnesses  all  state  that  none  of  the 
servants  belonging  to  defendants  ever  did  any  working  or 
cooking  for  plaintiff^s  family,  as  plaintiff  had  a  servant 
woman  hired  at  the  time  from  another  party.  Witnesses  all 
eaj  that  plaintiff's  wife  agreed  with  Miss  Julia  Greene,  at 
her,  Miss  Julia  Greene's,  solicitation,  to  take  a  small  servant 
boj  she  had  with  her,  and  board  and  clothe  him  for  his  ser- 
vices, and  that  such  board  and  clothes  were  all  the  services 
of  said  boy  were  worth  ;  this  boy  and  servant  girl  boarded 
at  half  price  under  the  contract  above  name<l,  and  were 
all  the  servants  who  worked  for  plaintiff,  and  who  be- 
longed to  defendants^  until  the  February  following,  when  S. 
P.Greene  proposed  to  plaintiff  that  if  he,  plaintiff,  would 
continue  to  board  his  sisters  that  plaintiff  could  have  the 
services  of  his  man  servant  John  as  much  as  one  day  in  each 
week  to  work  in  the  garden  when  gardening  time  came  on ; 
tliese  were  all  the  servants  of  defendants  that  ever  did  any 
work  for  plaintiff  or  his  family,  and  the  contracts  for  their 
work  w«re  made  as  stated  above,  and  the  witnesses  think 
that  the  remuneration  was  ample  for  the  services  rendered. 
As  above  sttited  the  board  of  the  three  sisters  and  the  servant 
girl  commenced  on  the  16th  day  of  November,  1864,  and 
i^tiniifd  until  the  6th  day  of  August,  1865,  at  which  time 
pUntiif  and  family  landed  back  at  Dalton,  Georgia.  When 
Uis  Jul  [a  Greene  and  her  two  sisters  came  to  board  with 
pltmtifT  all  the  provisions  they  brought  with  them  was  a 
HQiill  (juatitity  of  corn  meal,  about  one  peck,  worth  about 
fil  dollars  probably  ;  plaintiff  never  went  to  either  of  the 
^^ftnrlants  to  get  them  to  board  with  him,  but  one  of  the 
d^femltutB,  Miss  Julia  Greene,  came  to  plaintiff  twice  and 
imjsted  on  plaintiff's  taking  them  to  board  with  him  before 
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plaintiff  even  consented  to  do  so ;  S.  P.  Greene  boarded  with 
plaintiff  during  the  time  his  sisters  were  there  about  five  or 
six  weeks,  witnesses  cannot  state  positively  the  exact  time 
Witnesses  all   know  that  plaintiff  furnished   S.   P.  Greene 
with  a  beautiful  fine  piece  of  grey  mixed  jeans,  sufficient  to 
make  him  a  long  and  large  overcoat,  with  large  cape  to  it; 
also  with  a  piece  of  jeans  to  make  a  vest,  but  they  are  not 
positive  whether  he  furnished  enough  for  pants  or  not;  wit- 
nesses all  know  that  plaintiff  also  furnished  him  with  rixtj 
dollars  Confederate  money  with  which  to  buy  himself  a  set  of 
staff  buttons  for  the  overcoat  above  alluded  to ;  witnesses  do 
not  know,  of  their  own  knowledge,  that  plaintiff  furnished  & 
P.  Greene  with  any  other  money.    In  February,  1865,  S.  P. 
Greene  came  to  Forsyth,  Georgia,  on  furlough,  and  while 
there  he  told  plaintiff  that  he,  defendant,  had  a  negro  boy  at 
Columbus,' Georgia,  and  that  he  would  send  for  him  and  have  « 
him  brought  to  Forsyth,  and  when  the  negro  got  there  he, 
defendant,  wanted  plaintiff  to  take  charge  of  him,  the  said 
negro  man,  and  sell  him  for  the  use  and   benefit  of  defend- 
ants. Some  time  in  the  month  of  March,  1865,  the  said  n^ro 
came  to  Forsyth  and  was  in  a  condition  not  able  to  do  any 
work  or  service  of  any  kind ;  the  man  said  tliat  his  condi- 
tion was  the  effect  of  a  fall  he  got  off  a  chimney  in  Colum- 
bus, Georgia ;  the  man  moped  and  creeped  about  the  yard  of 
plaintiff  on  a  stick,  and  looked  as  if  he  was  not  able  to  do 
any  service ;  witnesses  all  say  that  while  he  was  in  that  con- 
dition two  or  three  parties  came  to  look  at  him,  but  after 
seeing  and  examining  him  they  said  lie  was  not  a  sound  ne- 
gro and  they  did  not  want  him ;  witnesses  all  say  that  while 
there,  and  during  the  time  he  was  in  the  condition  before 
mentioned,  that  he  and  another  negro  man  had  a  difficulty ; 
the  sick  negro  received  a  stab  in  the  fight  which  disabled 
him  still  more,  and  from  which  he  did  not  recover  until  after 
the  surrender  of  the  armies ;  witnesses  do  not  know  what 
price  defendant  instructed  plaintiff  to  ask  for  said  negro 
man.     Plaintiff  furnished  Miss  Julia  Greene,  one  of  the  de- 
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fendants,  three  hundred  dollars  with  which  to  buy  a  silk 
dress  and  one  hundred  dollars  to  pay  tuition  for  her  two 
yoQDfi^er  sisters,  and  one  hundred  dollars  worth  of  domestics, 
which  plaintiff  furnished  her  at  her  request;  the  children 
went  to  school,  and  plaintiff  furnished  the  one  hundred  dol- 
lars to  pay  tuition  as  above  stated  ;  Miss  Julia  Greene  did 
not  profess  to  have  any  money  when  she  came  to  plaintiff's 
to  board,  nor  did  S.  P.  Greene  leave  any  money  with  her 
while  there. 

Mr?.  M.  E.  Lowry  says  :  She  heard  S.  P.  Greene  say  to 
plaintiff  that  he,  S.  P.  Greene,  wanted  plaintiff  to  loan  him 
some  money,  that  he  was  out  of  money  and  needed  some  to 
go  to  his  command ;  this  was  on  the  night  before  S.  P. 
Greene  started  back  to  his  command. 

Witnesses  all  say  that  they  do  not  know  of  defendant's 
giving  any  note  for  twenty-five  hundred  dollars  in  Confede- 
rate money  or  any  other  sum,  and  do  not  think  that  any  such 
Dotewas  given,  as  they  never  heard  of  any  such  transaction  ; 
they  were  all  present  at  the  time  the  settlement  was  made; 
that  it  was  made  at  plaintiff's  house  in  Dalton,  Georgia, 
and  that  the  note  was  given  by  each  defendant  signing  their 
own  name,  and  after  all  the  trouble  and  expense  and  every- 
thing had  been  fully  talked  over  by  all  the  parties ;  after 
all  the  matters  and  prices  had  been  talked  over,  plaintiff  re- 
marked to  defendants  that  they  could  retire  to  a  room  and 
consult  the  matter  over;  that  he,  plaintiff,  wanted  them,  the 
defendants,  to  be  satisfied  before  they  signed  the  note ;  de- 
fendauts  replied,  "No,  we  want  you  to  be  satisfied,  for,"  said 
they,  '*you  have  been  kind  to  us,  and  been  at  a  great  deal  of 
trouble  ami  expense,  and  we  are  willing  to  pay  you  for  it;  we 
areHfttUfitd  that  four  hundred  and  fifty  dollars  is  a  fair  price, 
*nd  We  lire  willing  to  sign  the  note."  Miss  Julia  Greene 
f"&niarkt><l  that  "plaintiff  and  family  had  been  the  kindest 
*T*J  beM  ii  iciids  to  her  and  her  sisters  she  had  ever  met  since 
iU  i\mth  of  her  parents."  Plaintiff  remarked  to  defendants 
*hii**if  they  would  pay  the  note  off  by  Christmas  he,  plain- 
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tiff,  would  de<luct  twenty-five  dollars  from  the  amount  of  the 
note,  as  he,  plaintiff,  was  in  great  need  of  money  at  that 
time";  defendants  replied  that  they  would  pay  off  the  note 
as  soon  as  possible ;  S.  P.  Greene  said  he  would  let  plaintifl 
liave  some  hogs  for  pork,  some  corn,  and  some  lumber  with 
which  to  enclose  his  lot,  and  would  do  all  in  his  power  tc 
pay  off  the  whole  amount  as  soon  as  possible;  but  the  de- 
fendants said  they  did  not  want  any  deduction  made  from 
the  amount  of  the  note ;  that  less  than  the  whole  amount 
would  not  remunerate  plaintiff  for  his  trouble  and  expense; 
the  price  agreed  on  by  plaintiff  and  defendants  was  less  than 
the  board,  money  advanced,  trouble,  etc.,  which  plaintiff  had 
with  defendants,  and  the  amount  of  the  note,  four  hundred 
and  fifty  dollars,  was  cheap  in  greenback  money  for  it  all; 
witnesses  did  not  hear  plaintiff  say  that  he  would  wait  longer 
than  the  Christmas  following  the  date  of  the  note.  Plaintifl 
sueil  defendants  on  the  note  in  consequence  of  two  letters 
which  plaintiff  receive<l  from  defendant,  S.  P.  Greene,  in 
which  he  stated  to  plaintiff  that  if  ever  he  got  the  money  oo 
the  note  he  would  have  to  sue  for  it;  witnesses  do  not  know 
what  plaintiff  charged  for  house  rent  for  servants,  but  that 
item  as  well  as  all  the  others  were  spoken  of  in  the  general 
settlement ;  S.  P.  Greene,  defendant,  caucele4  the  stamps  on 
the  note  at  defendant's  house ;  this  took  place,  as  well  as 
witnesses  recollect,  in  June,  1866;  witnesses  do  not  recollect 
what  S.  P.  Greene  said  at  the  time ;  he  was  a  lawyer  at  that 
time,  at  least  he  had  the  title  of  lawyer.  Plaintiff  boarded 
Julia  Greene  and  sisters  from  November  16th,  1864,  until 
August  8th,  1865;  plaintiff  lived  during  that  time  at  For- 
syth, Georgia,  except  during  three  or  four  days  while  he  waa 
running  from  Forsyth  to  Dalton,  Georgia,  at  which  place  he 
landed  the  8th  day  of  August,  1865 ;  provisions  of  all  kind 
were  high  and  scarce  in  all  that  country  at  the  time  plaintifl 
boarded  them  ;  witnesses  do  not  now  recollect  the  prices  oi 
provisions,  but  know  they  were  high  and  scarce;  during  said 
boarding  a  portion  of  Sherman's  army  passed  near  Forsyth 
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and  destroyed  a  great  many  provisioDS,  houses,  etc. ;  as  be- 
ftre  stated,  provisions  were  high  and  scarce,  and  hard  to 
procore.  Defendants  justly  owe  plaintiff  the  amount  of  the 
note;  they  seemed  perfectly  satisfied  with  the  settlement  at 
the  time  it  was  made,  and  so  expressed  themselves  unreserv- 
edly.. 

J.  H.  Lowry,  the  plaintiff,  testified  as  follows :  Miss  Julia 
Greene  and  two  sisters  went  to  board  with  witness  in  No- 
vember, 1864;  S.  P.  Greene  came  home  in  February;  wit- 
neas  remembers  the  calculation  spoken  of  by  S.  P«  Greene, 
bat  does  not  remember  any  due-bill  being  given.  The  negro 
HUB  Aleck,  spoken  of  by  S.  P.  Greene  in  his  testimony, 
witness  did  not  receive  until  some  time  after  Greene  left 
Forsyth;  the  negro  was  not  well  when  he  received  him, 
(negro  said  lie  was  hurt  by  tlie  falling  of  a  chimney);  wit- 
ocsB  offered  negro  for  sale;  several  parties  looked  at  him; 
tbese  parties  said  he  was  not  a  sound  negro  and  would  make 
00  offer  for  him;  John  Thomas  was  one  of  the  parties;  wit- 
ness did  not  examine  the  negro  particularly  ;  the  negro  came 
to  him  some  time  in  March;  the  negro  did  nothing  but 
mope  and  limp  about  the  yard ;  some  time  before  he  recov- 
ered he  got  into  a  fight  with  another  negro  and  was  badly 
cat  or  stabbed ;  the  cut  was  serious  but  not  dangerous ;  wit- 
nettdid  not  deliver  the  negro  to  Frank  Jackson  because  he 
did  not  demand  him;  the  negro  was  in  no  condition  to  sell 
or  ofii^r  for  sale;  he,  plaintiff,  and  Julia  talked  about  the 
Qegro,  ami  about  sending  him  to  sell,  and  she  advised  against 
it;  feared  the  negro  would  run  away  if  he  heard  of  it,  and 
Jhfi]f  kq>t  the  matter  very  close ;  he  knew  the  condition  of 
property  of  the  estate,  how   it   was  situated;  witness 

m  oflVretl  to  sell  the  note  to  Spriggs  without  the  consent 
»f  dtfendaiitfi;  never  intended  to  sell  or  dispose  of  it  without 
^A  consent ;  he  sued  the  note  in  consequence  of  notes  re- 
eiiml  fn>«3  8,  P,  Greene,  defendant,  that  he  would  have  to 
^if  he  got  his  money;  at  the  time  the  note  was  given 
^itiKsa  told  defendant  he  was  needing  money  badly,  and  if 
^ay  would   i^ay  him   by  Christmas  he  would  knock  off 
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twenty-five  dollars ;  they  said  they  would  pay  him  as  80< 
as  they  could  ;  that  he  had  been  kind  to  them  and  they  d 
not  want  him  to  knock  off  anything;  afterward  S.  P.  Greei 
told  him  that  some  leather  he  promised  to  let  him  have  < 
the  note  was  rotten  and  of  no  use;  witness  paid  the  doct* 
for  attending  the  negro  when  he  was  stabbed  ;  some  two 
three  weeks  after  the  note  was  given  witness  went  and  bong 
the  stamps  and  gave  them  to  S.  P.  Greene,  who  put  them  < 
the  note  and  canceled  them  ;  J.  F.  B.  Jackson  came  to  Fo 
syth;  witness  does  not  remember  what  conversation  was  hi 
between  Jackson  and  himself;  does  not  think  Jackson  d 
manded  the  negro.  Witness  paid  tax  on  the  note  sued  < 
until  1869,  when  witness  consulted  Judge  Walker  abo 
continuing  to  pay  tax  on  it,  and  Walker  advised  him  to  sU 
paying  it ;  witness  was  talking  to  Judge  Walker  about  tl 
claim  and  the  taxes,  and  Judge  Walker  asked  him  if  he  r 
garded  it  as  a  good  debt,  and  witness  told  him  he  did  n 
then  ;  Walker  advised  him  that  he  did  not  think  it  was  n 
cessary  for  him  to  pay  tax  on  it  any  longer,  and  witn€ 
stopped  paying  tax  on  it ;  he  knew  how  the  property  of  tl 
estate  of  E.  W.  Greene  was  situated ;  witness  stopped  payii 
tax  on  the  note  because  he  did  not  think  he  would  be  ab 
to  collect  it  on  account  of  the  relief  laws ;  that  was  the  re 
son  he  did  not  know  or  believe  he  could  collect  the  money. 

It  was  admitted  that  the  records  of  Whitfield  Superi< 
tlourt  showed  that  S.  P.  Greene  was  admitted  to  practi* 
law  at  the  October  Term,  1866,  instead  of  1867,  as  he  reco 
lected. 

Plaintiff  also  intrmluced  in  evidence  the  will  of  E.  V 
Greene,  deceased,  which  it  is  not  necessary  to  here  set  fort! 

The  Court  charged  the  jury  as  follows,  to-wit : 
"  If  the  new  note  was  given  for  the  old  one  and  oth< 
things,  and  you  cannot  determine  how  much  of  the  new  no 
the  old  one  was  the  consideration  of,  then  it  is  not  a  me; 
renewal  and  no  affidavit  of  taxes  would  be  necessary.  Bi 
if  the  new  note  was  given  for  the  old  note  and  an  open  a 
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coQDt,  aQ  for  services^  previously  liquidated^  and  not  as  an 
equitable  adjustment,  and  itself  a  liquidation  of  the  original 
value  of  the  board,  etc.,  then  it  would  be  regarded  as  a  re- 
newal, though  it  was  a  renewal  of  several  separate  debts.   In 
that  case  the  tax  afiBdavit  would  be  necessary,  and  you  would 
in  that  case  find  for  the  defendants.     Unless  there  is  fraud, 
imposition  or  mistake,  a  new  term  cannot  be  added  to  a 
written  instrument  by  oral  testimony.     The  law  rather  pre- 
Bumes  all  previous  oral  negotiations  merged  in  the  writing, 
and  not  intended  to  be  relied  on  or  insisted  on.     But  in  this 
case  you  can  take  into  consideration  any  promises  that  the 
collection  of  the  note  would  not  be  pressed,  together  with  all 
,  the  other  facts  and  circumstances,  such  for  instance  as  the 
real  value  of  the  original  consideration,  the  youth  and  inez- 
perienoe  of  the  defendants  when  the  note  sued  on  was  made, 
and  the  influence  the  plaintiff  probably  had  over  the  defend- 
ants or  either  of  them,  and  all  other  facts  and  circumstances, 
border  to  ascertain  whether  there  was  in  this  case  fraud, 
impofiition,  misplaced  confidence  or  mistake.     So  far  as  a 
mere  promise  not  to  sue  the  note  is  concerned,  if  that  was 
ftU,  it  might  be  replied  to  by  showing  that  the  defendants 
liotificd  plaintiff  to  sue,  and  that  he  would  never  get  any- 
^mg  my  other  way,  if  the  facts  show  that  to  be  the  case." 

TLe  Court  then  charged  the  written  request  of  the  defend- 
wta,  Dmktng  the  additions  which  are  contained  in  the  brack- 
ets^ as  follows,  to-wit : 

"If  the  note  sued  on  was  given  under  a  mistake  of  law 
P>7  both  parties)  as  to  the  legal  liability  of  the  defendants, 
tkfin  the  note  does  not  conclude  the  defendants  as  to  the 
u^uni  really  due  by  the  defendants.  But  in  this  case  the 
jm?  may  li>ok  into  all  the  facts  and  find  whether  anything 
bmlly  due  to  plaintiff,  and  if  so,  how  much.  If  the  de- 
fadmtj  S,  P.  Greene,  had  given  in  February,  1865,  a  note 
«f  due-bill  to  plaintiff,  payable  in  Confederate  money,  and  if 
^  miie  sued  on  was  given  in  renewal  of  said  note,  and  if  at 
the  time  the  last  note  was  given,  the  defendants  gave  it  under 
*  fttigtake  of  law,  (in  any  way  induced  by  the  conduct  of  the 
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plaintiff  or  the  mutual  mistake  of  both  parties,)  ihat  the 
whole  of  the  Confederate  due-bill  could  be  recovered  by 
plaintiff  in  greenbacks  or  gold,  then  the  jury  may  look  into 
the  whole  transaction  and  find  what  was  really  due  to  plain- 
tiff, if  anything, 

''  If  plaintiff,  to  induce  the  defendants  to  make  the  note, 
made  any  promise  which  he  did  not  keep,  and  did  not  intend 
to  keep,  this  (if  under  all  the  circumstances  you  believe  it 
did  deceive  the  defendants,  and  induced  them  to  make  the 
note,  when  otherwise  they  would  not  have  done  it,)  would 
amount  to  such  legal  fraud  as  would  authorize  you  to  open 
the  whole  transaction,  and  the  note  would  not  be  conclusive 
as  to  the  amount  due,  and  you  would  be  authorized  to  re- 
duce the  amount  to  what  you  find  justly  due  on  the  original 
contract  between  the  parties.  The  question  for  your  consid- 
eration is,  was  there  any  (such  mutual)  mistake  of  law,'or 
was  there  any  undue  advantage  taken  by  plaintiff  to  induce 
(and  which  did  in  any  way  induce)  defendants  to  give  the 
note. 

"If  the  jury  find  that  the  note  was  given  in  renewing  a 
debt  existing  before  the  surrender,  then  plaintiff  cannot  re- 
cover for  so  much  of  the  note  as  is  founded  on  a  debt  exist- 
ing before  the  surrender,  as  no  tax  afiBdavit  has  been  filed. 

"It  was  plaintiff's  duty  to  (make  reasonable  exertion  to) 
sell  the  negro  as  Greene  directed,  (if  he  was  under  any  obli- 
gation, expressed  or  implied,  to  do  so.)  It  was  his  duty  to 
deliver  the  negro  to  Jackson,  (if  he  was  under  any  obliga- 
tion, expressed  or  implied,  to  do  so,)  and  if  he  failed  to  do 
so,  and  defendants  have  suffered  loss  by  plaintiff's  refusal, 
then  defendants  have  the  right  to  set  off  their  loss,  (provided, 
however,  that  the  defendants  had  the  right  under  the  will  to 
sell  the  slaves,  for  they  could  confer  no  authority  to  sell  un- 
less they  had  it  themselves.  I  have  not  examined  the  will, 
which  is  considered  as  read  before  you.  Generally  there 
must  be  authority  shown  either  by  the  will  or  from  the  Or- 
dinary to  authorize  a  legal  representative  to  sell  the  property 
of  an  estate.)" 
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The  jury  returned  a  verdict  for  the  plaintiff  for  the  full 
amount  of  the  note,  with  interest  and  costs  of  suit. 

The  defendants  moved  for  a  new  trial  upon  the  following 
grounds,  to-wit : 

Ist  Because  the  Court  erred  in  admitting  the  testimony 
of  plaintiff  and  of  his  witnesses  as  to  what  the  persons  said 
who  came  to  look  at  the  negro  Aleck  with  the  view  of  pur- 
'  chasing  him,  in  relation  to  his  physical  or  diseased  condition, 
said  evidence  having  been  objected  to  by  defendants  upon 
the  trial. 

2d.  Because  the  Court  erred  in  refusing  to  give  in  charge, 
without  qualification,  the  request  of  defendants. 

3d.  BcK^use  the  Court  erred  in  the  charge  in  relation  to 
the  necessity  of  the  filing  of  an  affidavit  as  to  the  payment 
of  taxes,  and  upon  the  subject  of  the  evidence  as  to  said  pay- 
ment. 

4th.  Because  the  whole  charge  of  the  Court  did  not  cor- 
Mlj  give  to  the  jury  the  law  of  the  case  aA  applicable  to 
the  testimony  before  them,  and  was  calculated  to  mislead  the 
jary. 

5th.  Because  the  verdict  of  the  jury  was  contrary  to  law 
wd  the  charge  of  the  Court. 

6th.  Because  the  verdict  of  the  jury  was  decidedly  and 
strongly  against  the  weight  of  evidence. 

The  motion  for  a  new  trial  was  overruled  by  the  Court 
&Dd  defendants  excepted  and  assign  error  upon  each  of  the 
|rouud^  aforesaid* 


McCdtchExV  &  Shumate;  S.  P.  Greene,  represented  by 
B*  J.  McCamYj  for  plaintiffs  in  error. 

The  charge  as  to  the  payment  of  taxes  was  error:  32d 
tkR.,  396;  34th,  330.  The  charge  as  to  fraud  and  mis- 
take was  error:  34th  Ga.  R.,  485;  Code,  sees.  2709,  3070. 
The  verdict  was  unwarranted  by  the  evidence  and  should 
^ire  Wtt  set  aside:  36th  Ga.  R.,  56  ;  lUd.,  362. 

W»  K .  MooHE^  by  brief,  for  defendant. 
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McCay,  Judge. 

Upon  its  face,  as  appears  by  its  date,  this  contract  is  not 
within  the  Act  of  October  13th,  1870 ;  but  is  claimed  to  be 
within  it,  because  it  is  said  to  be  a  renewal  of  a  contract 
made  before  the  1st  of  June,  1865.  Is  that  so?  When 
these  parties  came  together,  in  November,  1865,  to  settle 
their  transactions,  they  had  the  contract  for  the  year's  board 
to  adjust,  together  with  the  other  matters  between.  The 
contract  for  the  board  had  been  in  reference  to  Confederate 
money  and  Confederate  prices.  The  girls  had  not  boarded, 
in  fact,  but  about  nine  months,  and  three  of  those  months  had 
been  after  the  war  was  over,  when  new  rates  and  new  prices 
must  be  agreed  on.  All  this  they  adjusted;  they  settled  the 
value  of  the  board  for  the  nine  months  on  a  new  basis  and 
at  a  new  price ;  they  canceled  the  old  contract  and  made  a 
new  one.  It  is  an  abuse  of  terms  to  term  this  transaction  a 
renewal  of  the  old  contract.  It  was  wholly  a  new  one, 
based,  it  is  true,  partly  on  the  old  consideration,  but  also 
based  on  the  fact  that  the  girls  had  not  boarded  for  a  year, 
and  on  the  new  consideration,  to-wit :  the  board  for  three 
months  after  the  war.  We  do  not  think  this  was  a  renewal. 
It  was  a  new  contract,  having  to  a  considerable  extent  new 
considerations,  and  having  also  new  parties.  Indee<1,  we 
should  be  slow  to  hold  that  any  contract  made  after  the  war, 
in  which  the  equities  of  a  Confederate  contract  were  adjusted, 
and  a  note  taken  payable  in  United  States  currency  for  the 
amount  agreed  upon,  was  a  renewal  of  the  old.  Surely  it  can- 
not be  said  that  no  new  consideration  enters  into  such  a  con- 
tract. The  adjustment  of  the  true  equities  of  the  contract  is 
itself  a  large  element  of  the  contract.  In  this  case  there  is 
much  more;  here  is  the  knocking  off  the  three  months,  from 
August  to  November,  and  the  new  agreement  as  to  the  three 
months  after  the  war.  This  is  not  a  renewal,  and  the  tax 
affidavit  is  not  required. 

When  this  case  was  before  this  Court  on  a  previous  occa- 
sion we  granted  the  defendants  a  new  trial,  because  the  de- 
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feodants  insisted  that  the  note  sued  on  was  given  under  such 
circumstances  as  authorized  them  to  go  behind  it  and  show 
that  the  considerations  for  which  it  was  given  were  for  less 
than  the  face  of  the  note  indicated.     We  did  not,  however, 
in  that  case  adjudge  that  the  note  was  given  under  such  cir- 
camstances.   The  defendants  offered  to  show  facts  that  might 
lead  to  such  an  inference,  and  the  Court  rejected  the  evidence. 
In  tliis  we  thought  the  Court  erred.     The  parties  have  now 
been  heani,  and  they  have  gone  to  the  jury,  on  the  trial,  on 
'  the  two  issues  presented.     First,  was  the  note  given  under  a 
mistake?  Were  the  parties  when  they  gave  it,  so  under  the 
influence  of  the  plaintiff,  as  that  the  settlement  was  not  a 
free  settlement  of  the  matters  between  them?    Second,  ad- 
mitting this,  does  it  appear,  from  the  evidence,  that  the  note 
is  for  more  than  a  true  equitable  settlement  would  have  de- 
manded? 

The  verdict  of  the  jury  for  the  plaintiff  is  sustainable  if 
the  defendants  have  failed  to  show  that  the  settlement  was 
not  free  or  that  it  was  inequitable.  Our  judgment  is  that 
the  verdict  of  the  jury  is  right  under  the  evidence  upon  both 
points;  tiiat  it  is  not  such  a  verdict  as  this  Court  is  author- 
ised, under  the  law,  to  disturb.  Both  Mr.  Greene  and  Miss 
Greene  state,  even  now,  that  they  have  no  serious  complaint 
u  to  the  amount;  they  only  find  fault  with  the  act  of  the 
plaintiff  in  violating  his  promise  not  to  sue  it  as  soon,  as  by 
itsterrag  he  had  a  right  to  do.  And  even  this,  as  it  appears 
from  the  testimony,  he  has  only  done  because  they  notified 
hini  they  wotild  never  pay  it  except  when  forced  to  do  so  by 
lit,  ^%>|-  (l(j  they,  either  of  them,  pretend  now,  under  oath, 
that  tluy  wei'ejat  all  under  any  improper  influence.  They 
fflade  the  settlement  freely,  and  the  amount  of  the  note  was 
*iMb  as  tluy  thought  they  were  justly  due  to  the  plaintiff.  If 
thi  jury  \vi>ru  satisfied  of  this,  (and  we  think  there  was  evi- 
deuee  authorizing  such  a  belief,)  then  they  were  not  bound 
to  go  any  further.  If  the  parties  had  themselves  freely  gone 
over  their  C<  ^nfedelrate  transactions  for  1865,  and  fixed  what 
tlie^  deemetl  to  be  the  amount  due  in  United  States  currency, 
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it  was  not  for  tlie  jury  to  go  over  it  again  and  apply  theii 
notions  of  equity  to  it.  But  had  the  jury  done  this  we  an 
not  prepared  to  say  the  verdict  is  illegal.  Barber's  tables  h 
not  the  only  rule  of  the  value  of  the  board,  or  even  of  the 
Confederate  money.  As  is  notorious,  juries  have  very  rarely 
settled  Confederate  transactions  on  that  basis;  this  Court  has 
uniformly  held  that  it  will  not  scan  verdicts  adjusting  the 
equities  between  parties  growing  out  of  such  transactions  very 
closely,  and,  we  think,  under  this  rule,  the  verdict  ought  not 
to  be  disturbed. 
Judgment  affirmed. 


Levi  Johnson,  plaintiff  in  error,  vs.  The  Mayor  and 
City  Council  of  Americus,  et  al.,  defendants  in  error. 

I  1,  The  Act  of  Incorporation  of  the  city  of  Americus,  and  the  ordinance 

passed  in  pursuance  thereof,  authorizing  the  arrest  and  detention  of 
violators  of  the  ordinances  of  said  city,  without  warrant,  are  not  un- 
constitutional.    (R.) 

2.  In  case  of  an  arrest  without  warrant,  the  prisoner  should,  without 
unreasonable  delay,  be  conveyed  before  the  most  convenient  officei 
authorized  to  receive  an  affidavit  and  to  issue  a  warrant,  and  the  im- 
prisonment of  the  offender  beyond  a  reasonable  time  for  that  purpose 
would  be  illegal.     (R.) 

8.  Persons  residing  within  the  corporate  limits  are  incompetent  jurors  to 
try  a  suit  against  the  city.     (R. ) 

4.  Where  a  different  verdict  could  not  have  been  rendered,  a  new  trial 
will  not  be  ordered  though  an  immaterial  error  may  have  been  com- 
mitted.    (R.) 

Trespass  vi  et  armis.  Arrest.  Constitutional  law.  Com- 
petency of  juror.  New  trial.  Before  Judge  Clark.  Sum- 
ter Superior  Court.     April  Adjourned  Terra,  1872. 

Levi  Johnson  brought  trespass  vi  et  armis  against  the  Ma/or 
and  City  Council  of  Americus,  S.  W.  Lee  and  W.  W. 
Wheeler,  in  which  he  alleged  that  he  had  been  imprisoned 
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wiihoQt  lawful  warraut  or  authority,  to  his  damage  $10,000. 
Defendants  pleaded  not  guilty  and  justified  under  the  charter 
of  the  city  of  Americus. 

Upon  the  trial  plaintiff  objected  to  those  jurorB  who  were 
citizeDfi  of  Americus.  The  objection  was  overruled  by  the 
Court. 

Plaiutiff  testified  that  on  the  9th  of  June,  1870,  he  was 
arrested  by  defendants  Lee  and  Wheeler,  without  warrant  or 
otber  writing,  within  the  corporate  limits  of  Americus  and 
carried  to  the  guard-house  and  imprisoned  from  three  P.  M. 
of  the  9th,  until  ten  A.  M.  the  next  day,  when  he  was  taken 
ironi  the  guard-house  and  carried  before  the  Mayor  of  Amer- 
ictis,  who  continued  the  case  until  two  P.  M. ;  that  defendant 
pleaded  guilty  and  was  fined  $10  and  costs,  which  he  paid  ; 
that  plaiutifi*  offered  to  give  bond,  which  was  refused  ;  that 
he  had  lefl  his  wife,  an  aged  and  feeble  old  woman,  sick  at 
home,  and  appealed  to  Lee  and  Wheeler  to  be  allowed  to 
return  to  her;  that  Lee  and  Wheeler  were  acting  as  police- 
men under  the  general  directions  of  the  Mayor  and^  Council. 

Plaintiff  closed. 

Defendants  introduced  W.  W.  Wheeler,  (defendant,)  who 
toified  that  on  the  9th  day  of  June  a  Mrs.  Randall  sent 
for  him  and  Lee;  that  when  they  arrived  plaintiff  was  pull- 
ing and  dragging  Mrs.  Randall  up  a  gulley ;  that  they 
»std  Mrs,  Randall  if  they  could  get  a  drink  of  water;  that 
sbe  consented,  and  when  they  proceeded  to  get  the  water, 
ptalfltiS'  Lulled  out  to  them  that  they  came  to  arrest  him. 
narntl?  cursed  them  in  a  loud  and  noisy  manner,  and  as 
L*twui^  !i<]viiitcing  on  him,  drew  a  pistol  and  cocked  it  and 
pr^fiLetl  it  lit  Lee  but  did  not  fire;  that  Lee  advanced, 
^%h  Juluison  and  took  the  pistol  from  him;  that  Johnson 
*a»vm'  drunk;  that  they  carried  plaintiff  to  the  guard- 
)^iiiettnd  locked  him  up;  that  plaintiff  was  taken  out  at 
ta  4,  H,  next  day  and  carried'  before  the  Mayor ;  that  the 

f  HOT,  Mr,  Johnson,  a  Justice  of  the  Peace,  and  Mr.  Callo- 
W/i^  Notiiry  Public,  all  resided  in  the  city  and  were  of 
asy  m^im ;  that  no  affidavit  was  made  or  warrant  sued  out; 
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that  when  plaintiff  was  first  arrested  they  told  him  that  il 
he  would  behave  himself  that  they  would  let  him  go  home, 
but  he  refused  and  swore  he  would  not  be  arrested ;  that  af- 
terward when  he  requested  to  be  allowed  to  go  home,  the; 
refused  to  release  him  ;  that  witness  was  merely  acting  in  the 
discharge  of  his  duty  as  policeman. 

S.  H.  Mitchell^  former  marshal,  testified  that  the  place  ol 
arrest  was  within  the  corporate  limits. 

Durell  Randall  testified  that  he  was  city  clerk ;  that  plain- 
tiflF  pleaded  guilty  to  disorderly  conduct,  and  was  fined  $1C 
or  sentenced  to  work  ten  days  on  the  public  streets. 

Plaintiff  admitted  that  the  defendants  Lee  and  Wheelei 
were  prosecuted  on  the  criminal  side  of  the  Court  and  ac- 
quitted. 

Counsel  for  plaintiff  requested  the  Court  to  charge  the  juij 
as  follows^  to-wit : 

"  If  you  find  from  the  evidence  that  Lee  and  Wheeler,  U. 
prevent  the  commission  of  a  felony,  or  for  any  lawful  pur 
pose  arrested  plaintiff  without  warrant  or  process  of  law,  ii 
was  their  duty  to  carry  him  without  delay  before  the  mosi 
convenient  officer  authorized  to  receive  an  affidavit  and  issa< 
a  warrant,  and  any  imprisonment  of  Johnson  beyond  a  rea 
Bonable  time,  for  such  purpose  was  illegal.  They,  in  n( 
event,  had  a  right  to  imprison  him  for  an  hour  or  a  moment 
until  they  had  firet  carried  him  either  before  the  Mayor  o) 
some  judicial  officer  to  be  dealt  with  according  to  law.  N< 
man  or  officer  has  the  right  to  imprison  in  the  guard-hous< 
or  other  jail  a  citizen  of  this  State  without  due  procesi 
of  law.  Process  of  law  must  be  in  writing,  and  may  be  h] 
warrant,  by  commitment,  or  by  sentence  of  a  competen 
Court.  If  plaintiff  was  pulling  the  woman  about,  am 
she  did  not  resist  or  resent  it,  or  manifest  lier  opposition  t< 
it,  Lee  and  Wheeler  had  no  right  to  arrest  plaintiff.  Th< 
Legislature  cannot  delegate  the  power  to  the  Mayor  anf 
City  Council  of  Americus  to  pass  an  unconstitutional  law 
or  a  law  in  violation  of  the  general  law  of  the  land.'' 


I 
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The  Court  refused  to  charge  as  requested,  but,  ou  the  con- 
trary, charged  as  follows : 

*^This  is  an  action  for  false  imprisonment,  which  consists 
in  the  unlawful  detention  of  the  person  of  another  for  any 
length  of  time,  whereby  he  is  deprived  of  his  personal  lib- 
erty. 

"Was  the  imprisonment  of  the  plaintiff  by  the  defendants 
unlawful  ?  If  so,  he  is  entitled  to  recover  against  the  de- 
fendaDts  whatever  damage  he  sustained,  as  a  compensation 
for  the  injury  done.     Tlie  rule  I  will  give  you  hereafter. 

"If  the  imprisonment  was  not  unlawful,  then  the  plaintiff 
is  not  entitled  to  recover. 

"The  Legislature  of  the  State  of  Georgia,  having  the 
power  under  the  Constitution,  has  delegated  to  the  Mayor 
snd  Couucii  of  Americus  the  (power  '  to  pass  all  ordinances, 
rales  and  regulations  necessary  and  proper  for  the  good  gov- 
ernment and  subjection  of  all  persons  whatever.'  This  grant 
of  power  is  very  large,  and  sufficient  to  meet  any  case  of  vio- 
lation of  the  by-laws  and  ordinances  of  the  corporation  of 
Americus.  The  Legislature  has  also  vested  the  said  Mayor 
Md  City  Council  with  power  to  establish  and  regulate  a 
guard,  who  shall  have  the  right  to  take  up  all  disorderly 
persons,  all  persons  committing  or  attempting  to  commit 
crime,  and  to  commit  them  to  the  guard-house  to  await  their 
trial  the  next  day.  The  Mayor  and  Council,  in  obedience  to 
the  power  thus  vested  in  them,  passed  and  published  ordi- 
nance 142,  which  says:  'Any  person  who  shall  be  found  in 
Slid  city  acting  in  a  disorderly,  riotous  or  tumultuous  man- 
gier, ur  who  shall  be  guilty  of  any  act  or  acts  endangering 
the  mt*Ay  of  any  citizen  or  property,  or  of  any  offense 
igainst  the  public  peace,  morality  or  decency,  shall  be  ar- 
ffii*^  by  t!ie  marshal,  deputy  marshal  or  any  policeman,  and 
Coofiutil  ill  the  guard-house  until  such  time  as  he  or  she  can 
wbrotigfit  bd1>re  the  Mayor's  Court  for  trial ;  and  any  per- 
•wnpiilty  of  such  disorderly  conduct  shall  be  punished  by 
*  iue  not  exceeding  twenty  dollars,  or  otherwise  in  the 
^J^or^a  discretiou.' 
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"This  law  of  the  Legislature  vesting  this  power  in  th< 
Mayor  and  City  Council  of  Araericus  is  not  unoonstitutional 
The  Legislature  had  the  right,  under  the  Constitution,  U 
grant  the  power  to  the  corporation  of  the  city  of  Amcricus 
and  the  ordinance  passed  in  pursuance  of  said  grant  of  powei 
is  also  constitutional,  and  all  persons  who  are  guilty  "bf  dia- 
orderly  conduct  can  be  arrested  at  once  without  warrant  and 
confined  in  the  guard  house  until  their  trial  the  next  day. 

"It  is  the  right  and  duty  of  the  Mayor  to  sit  the  next  da] 
and  try  the  offender,  and  to  punish  him,  if  guilty,  in  acoor 
dance  with  the  ordinances  of  the  city  government.  All  gov 
ernments  must  have  such  rights  else  discord  would  reigi 
supreme  in  every  city  of  the  United  States. 

"The  arresting  of  a  disorderly  citizen  by  the  policeman  o 
the  city  of  Americus  is  not  an  unlawful  arrest.  It  is  hii 
duty  to  arrest  all  such  people,  and  to  arrest  them  at  once,  anc 
that,  too,  without  a  warrant.  If  the  citizen  is  guilty  of  dis 
orderly  conduct,  and  a  policeman  arrest  him,  he  cannot  com- 
plain, and  has  no  right  of  action  against  the  officer  wh< 
makes  the  arrest.  Such  an  arrest  and  detention  in  the  guari 
house  until  the  Mayor's  Court  meets  the  next  day,  is  not  ai 
unlawful  detention,  and  no  right  of  action  accrues  to  tin 
person  who  is  thus  arrested  and  detained.  If  Johnson,  ih 
plaintiff,  was  within  the  city  limits  and  engaged  in  disor 
derly  conduct,  such  as  dragging  a  woman  in  the  street,  anc 
the  policeman  arrested  him  and  confined  him  in  the  guard- 
house during  the  night,  the  defendants  are  not  liable  in  dam- 
ages to  Johnson,  inasmuch  as  they  were  discharging  theii 
duties  in  accordance  with  the  law,  and  the  ordinance  of  th< 
City  Council  and  the  charter  of  the  city  was  the  law  that  th< 
policemen  were  bound  to  obey.  If,  when  they  sought  t< 
arrest  him,  Johnson  drew  his  pistol  and  pAt  himself  in  f 
posture  of  defense,  he  was  also  guilty  of  violating  an  ordi- 
nance of  the  city  for  resisting  an  officer.  If  Johnson,  or 
being  arraigned  the  next  day,  pleaded  guilty  to  the  charge  o 
disorderly  conduct,  the  plea  of  guilty  \s  prima  facie  evidenct 
of  his  guilt,  and  remains  such  until  he  proves  that  he  wai 
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not  guilty.  If  he  pleaded  guilty,  it  was  ihe  right  and  duty 
of  the  Mayor,  under  the  law,  to  impose  a  fine  on  him  of  not 
more  than  ten  dollars,  and  in  the  discharge  of  that  duty  the 
Major  and  City  Council  are  not  liable. 

"If  the  plaintiff,  Johnson,  was  not  guilty  of  disorderly 
coodact  or  of  violating  any  ordinance  of  the  City  Council, 
and  the  policemen  arrested  him  without  cause,  then  they  and 
the  City  Council  are  liable  in  damages:  Code,  sections  3010, 
3011,  3012.  But  if  he  was  disorderly  at  the  time  of  arrest, 
be  has  no  right  of  action  and,  you  must  find  for  the  defen- 
dants.^ 

The  jury  returned  a  verdict  for  the  defendants,  whereupon 
plaintiff  excepted  upon  the  following  grounds,  to-wit: 

lat  Because  the  Court  erred  in  the  ruling  as  to  the  com- 
petency of  the  jurors,  who  lived  within  the  corporate  limits 
of  eaid  city. 

2d.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
qnested. 

3d.  Because  the  Court  erred  in  the  charge  as  given. 

C.  T,  GooDE,  for  plaintiff  in  error. 
Fort  &  Hollts,  for  defendant. 
¥arner,  Chief  Justice. 


i 


This  was  an  action  of  trespass  vi  et  armia,  brought  by  the 
pUmiifT  against  the  defendants,  to  recover  damages  for  an 
i%d  ialse  imprisonment.  On  the  trial  of  the  case  the 
JBiJ  fimnd  a  verdict  for  the  defendants.  Exceptions  were 
tobm  to  the  rulings  and  charge  of  the  Court,  as  specified 
and  set  forth  in  the  record,  which  are  assigned  as  error  here. 
U  appears,  from  the  evidence  in  the  record,  that  the  plaintiff 
^sa  arrested  in  the  city  of  Americus  for  disorderly  conduct, 
lU  violation  of  the  ordinances  of  the  city.  The  arrest  was 
Bwde  by  Ltje  and  Wheeler,  (who  were  acting  as  policemen 
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under  the  authority  of  the  City  Council,)  about  sundown  oj 
the  9th  day  of  June,  1870,  without  any  written  warraiif 
and  the  plaintiff  was  confined  in  the  guard-house  of  the  c\ij 
until  ten  o'clock  next  morning,  when  he  was  brought  before 
the  Mayor,  and  he  pleaded  guilty  to  the  charge  against  him, 
and  was  fined  $10.  The  main  question  in  the  case  is, 
whether  the  defendants  were  protected  in  making  the  arrest 
of  the  plaintiff  and  confining  him  in  the  guard-house  under 
the  provisions  of  the  charter  of  incorporation  and  the  ordi- 
nances of  the  city  of  Americus.  The  twentieth  and  twenty- 
sixth  sections  of  the  Act  of  Incorporation  confer  the  powei 
and  authority  on  tlie  Mayor  and  City  Council  of  the  city  o 
Americus  to  enact  the  ordinances  under^  the  autliority  o 
which  the  plaintiff  was  arrested.  But  it  is  said  the  Act  o 
Incorporation  and  the  ordinances  are  unconstitutional  because 
they  authorize  the  arrest  to  be  made  without  a  written  war 
rant  or  process.  The  Code  authorizes  an  arrest  to  be  mad 
by  an  oflBcer  or  a  private  person,  without  a  warrant,  whei 
the  offense  is  committed  in  his  presence,  and  there  is  likel; 
to  be  a  failure  of  justice  for  want  of  an  officer  to  issue 
warrant :  Code,  sections  4626,  4627.  The  provisions  c 
the  Code  upon  this  subject  is  nothing  more  than  the  affirm 
ance  of  the  principles  of  the  common  law :  4th  Bl.  Com 
292.  In  every  case  of  an  arrest  without  warrant,  the  pei 
Bon  arresting  should,  without  unreasonable  delay,  convey  th 
offender  before  the  most  convenient  officer  authorized  to  n 
ceive  an  affidavit  and  issue  a  warrant,  and  the  imprisonmec 
of  the  offender  beyond  a  reasonable  time  allowed  for  thi 
purpose  would  not  be  legal:  Code,  section  4628.  Th 
Act  of  Incorporation  empowers  the  Mayor  and  City  Counc: 
to  establish  and  regulate  a  city  guard,  who  shall  have  th 
right  to  take  up  all  disorderly  persons  and  all  persons  com 
mitting  or  attempting  to  commit  any  crime,  and  to  commi 
them  to  the  guard-house  to  await  their  trial  the  next  daj 
By  the  twenty-eighth  section  of  the  ordinances  of  the  city  : 
is  made  the  duty  of  the  marshal,  deputy  marshal  and  police 
men  to  preserve  order  in  the  city,  to  suppress  all  affrays  an 
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riots,  to  arrest  all  drunken^  disorderly  or  riotous  persons  who 
are  disturbing  the  i)€ace  and  quiet  of  the  city,  and  commit 
them  to  the  guard-house  or  bring  them  before  the  Mayor  to 
be  dealt  with  as  the  evidence  produced  shall  warrant.  In 
the  opinion  of  the  General  Assembly,  in  conferring  the 
power  upon  the  Mayor  and  Council  of  the  city  of  Americus 
to  pass  the  ordinance  under  which  the  plaintiff  was  arrested, 
his  arrest  and  detention  in  the  guard-house  without  a  war- 
rant until  the  next  day  to  await  his  trial,  was  not  an  unrea- 
wmoMc  delay  in  bringing  the  offender  before  the  proper  officer 
for  a  hearing.  Construing  the  Constitution  in  the  light  of 
the  common  law  in  regard  to  arrests  without  a  warrant,  the 
Act  of  the  General  Assembly  conferring  the  power  upon  the 
City  Council,  or  the  ordinances  thereof  now  complained  of, 
we  not  unconstitutional.  The  arrest  and  detention  of  the 
plaintiff  without  a  written  warrant  until  the  next  day  for  a 
hearing  of  his  case  before  the  Mayor,  under  the  statement  of 
facts  disclosed  in  the  record,  was  not  illegal.  Whilst  it  is 
the  duty  of  the  Courts  to  protect  the  liberty  of  the  citizen, 
it  is  also  the  duty  of  the  Courts  to  protect  society  against  the 
wanton  and  illegal  exercise  of  that  liberty. 

The  plaintiff  at  the  trial  objected  to  those  of  the  jurors 
included  in  the  panel  of  twenty-four  who  resided  within  the 
corporate  limits  of  the  city  of  Americus,  for  cause,  as  l)eing 
incompetent  jurors  to  try  the  case.  The  objection  was  ovei"* 
niled  and  the  plaintiff  excepted.  What  number  of  the 
twenty-four  resided  within  the  city  limits,  or  whether  they 
Hetenll  stricken  by  the  plaintiff  in  selecting  the  jury,  the 
ttoonltioea  not  inform  us.  According  to  the  ruling  of  this 
Cbttft  in  the  case  of  The  Mayor  of  Columbus  V8,  Goetchius,  7th 
Oiorgia  Reports,  139,  the  jurors  who  resided  within  the  cor- 
pO!it4*  limits  of  the  city  were  incompetent  jurors,  and  it  was 
fsnxff'm  the  Court  in  overruling  the  objection  to  them.  But, 
iooarjnJgnientj  inasmuch  as  the  verdict  of  the  jury  in  this 
Mil  was  riglit,  both  under  the  law  and  the  facts  of  the  case. 
Slid  a  (lilTert'nt  verdict  should  not  have  been  rendered  by  any 
J»»y,  w  m\\  uot  reverse  the  judgment  of  the  Court  below  on 
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the  ground  of  the  objection  to  a.^ortion  of  the  jurymen  con- 
stituting the  panel  of  twenty-fqur,  nor  for  any  mere  techoicai 
errors  in  the  charge  of  the  Court. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


David  A.  Newson,  Ordinary,  et  aL,  plaintiffs  in  error,  vs, 
Thomas  M.  Starke,  adniinistrator,  et  al,^  defendants  in 
in  error. 

1.  Under  the  Revised  Code  of  this  State,  our  Coorts  of  chancery  \a^ 
jurisdiction  to  carry  into  effect  charitable  bequests,  the  objects  of  wkicfc 
are  definite  and  specific,  and  capable  of  being  executed. 

2.  In  determining  what  bequests  for  charitable  purposes  are  definite  tod 
specific  and  capable  of  being  executed,  the  Court  is  to  be  guided  by 
the  well  settled  rules  of  the  Court  of  chancery  in  England  in  the  ex- 
ercise of  its  inherent  chancery  jurisdiction  over  charities  as  disoB* 
gnished  from  its  JQrisdiction  as  the  agent  of  the  king  in  the  ezerciit 
of  his  prerogative  power  to  direct  and  give  effect  to  indefinite  ehftritft' 
ble  bequests. 

8.  A  bequest  to  the  Inferior  Court  of  a  county  of  a  sum  of  money  to 
be  placed  in   the  hands  of  four  men,  who  are  to  give  bond  ands©" 
cnrity,  whose  duty  it  shall  be  to  loan  out  said  amount  and  pay  over  tb^ 
interest  annually  to  the  Inferior  Court,  to  pay  for  the  educaUon  o* 
poor  children  belonging  to  the  county,  and  providing  that  no  part  of  tb^* 
principal  shall  be  used  for  that  purpose,  is,  according  to  the  well  settle^ 
rules  for  the  exercise  of  the  inherent  power  of  a  Court  of  chancef^ 
over  charities,  sufficiently  definite  and  specific  in  its  objects  and  suiB' 
ciently  capable  of  execution  to  authorize  and  require  our  Courts  q€ 
chancery  to  give  it  effect. 

4.  It  is  the  duty  of  the  Inferior  Court,  on  its  acceptance  of  the  trnst,  in 
such  case,  to  appropriate  the  money,  as  directed,  and  if  any  difficulties 
arise,  or  any  uncertainties  exist,  as  to  the  precise  objects,  or  as  to  the 
mode  of  applying  the  fund,  to  apply  to  the  Chancellor,  who  will  direct 
by  decree,  the  leading  details  of  the  scheme  to  be  adopted. 

Equity.     Charitable  bequest.     Before  Judge  BoBiNSOK. 
Greene  Superior  Court.     March  Terra,  1872. 

William  B.  Bowen,  as  assignee  of  Reuben  Allison,  Thomas 
M.  Stark,  administrator  of  John  Allison,  Jesse  Allison  and 
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Uartha  Allison,  executrix  of  David  AUisoo^  filed  their  bill 
coDtaiDing  saustantially  the  following  ftl legations  :  That  on 
April  29th,  1865,  Gwyn  Allison  made  his  last  will  and  tes- 
tament and  died  soon  thereafter^  during  the  same  year ;  that 
William  L.  Strain  was  qualified  as  executor  of  said  will  on 
the  4th  day  of  September,  1865,  and  proceeded  forthwith  to 
execute  the  same ;  that  the  tenth  item  of  said  will  is  as  fol- 
lows, to- wit : 

"  I  give  and  bequeath  to  the  Inferior  Court  of  Greene 
county  $20,000,  to  be  placed  in  the  hands  of  four  men, 
who  are  to  give  bond  and  security,  whose  duty  it  shall 
be  to  loan  out  said  amount  and  pay  over  annually  to 
the  Inferior  Court  the  interest,  to  pay  for  the  education  of 
poor  children  belonging  to  said  county,  and  that  no  part  of 
the  principal  is  to  be  used  for  that  purpose*" 

That  complainants  are  legatees  under  said  will ;  that  on 
MeoQDt  of  the  emancipation  of  the  slave  property  of  testator, 
ill  the  pecuniary  legacies  had  to  abate  equally  ;  that  under 
aid  tenth  item  said  executor  did,  on  June  2d,  1868,  pay 
over  to  the  Inferior  Court  of  said  county  $3,000,  and  on  the 
13th  day  of  the  same  month  and  year  said  Court  passed  an 
order  turning  over  said  sum  of  money  to  John  C.  Palmer, 
Uwis  B.  Willis,  George  C.  Davis  and  Wiley  B.  Johnson, 
OQ  their  complying  with  the  requirements  of  said  will ;  said 
^iefendants  gave  the  required  bond,  and  on  tiie  day  and 
7«ar  aforesaid  received  from  said  Inferior  Court  $2,952  32  ; 
that  Oil  0€tol>er  3d,  1870,  said  defendants  were  paid  from 

isame  source  an  additional  sum  of  $1,633,  making  in  all 
Bo  30  received  by  them  under  said  tenth  item.  Com- 
I  charge  that  said  item  is  void  for  uncertainty  both 
I  subjects  and  objects,  void  as  to  its  subjects,  as  it  is 
ble  to  determine,  from  said  will,  or  otherwise,  who 
*fm  itiieiidecl  by  testator  to  be  the  beneficiaries  of  the  lega- 
WjWbat  poor  children  of  the  county  were  meant,  or  who 
Kitalor  designated  as  poor  children ;  that  even  if  it  could 
kt  aaomaiiied  with  sufficient  certainty  who  are  the  poor 
chiUro]  of  tlie  county  according  to  testator's  intention,  it 

|¥f»t..XLTI«7. 
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would  still  be  uncertain  what  number  and  which  onesc 
said  poor  children  h^  intended  to  participate  in  this  fund,  a 
be  does  not  say  in  said  item  all  the  poor  children  of  th 
county,  but  simply  ''poor  children  belonging  to  said  county; 
that  said  item  is  void  as  to  its  objects  because  it  cannot  I 
ascertained  by  any  Court  what  amount  of  education  testate 
wished  these  poor  children  to  have,  at  what  ages  they  wei 
to  receive  it,  and  at  what  kind  of  schools ;  coroplainan 
charge  that  the  Ordinary  of  said  county,  the  successor  of  tl 
Inferior  Court,  has  received  the  interest  annually  from  sa 
four  men.  Prayer :  that  said  tenth  item  of  said  will  1 
decreed  to  be  null  and  void  for  the  reasons  aforesaid  ;  tbi 
said  John  C.  Palmer,  Lewis  B.  Willis,  George  C.  Davis  ar 
Wiley  B.  Johnson  be  decreed  to  pay  over  to  complainant 
with  the  other  legatees  under  said  will,  the  amount  tb 
they  have  received  under  the  provisions  of  said  tenth  iter 
together  with  all  interest  not  paid  heretofore  to  the  Ordinar 
that  said  David  A.  Newson,  Ordinary,  be  decreed  to  pi 
over  to  complainants  and  the  other  legatees  the  interest  tbi 
he  has  received  on  said  sum  of  money ;  that  said  Willia 
L.  Strain  be  decreed  to  account  with  complainants  for  ai 
balance  of  said  estate  which  he  may  have  in  his  hands;  tb; 
the  writ  of  subpoena  may  issue. 

The  defendants  demurred  to  said  bill. 

William  L.  Strain,  executor  of  Gwyn  Allison^  having  dii 
pending  the  litigation,  James  L.  Brown,  administrator  < 
bonis  non,  cum  testamento  annexo,  was  made  a  party. 

The  demurrer  was  overruled  by  the  Court,  and  defendan 
excepted  and  assign  said  ruling  as  error. 

Beese  <&  Reese,  for  plaintiffs  in  error.  The  defendan 
in  error  rely  on  21st  Ga.  R,,  21,  and  25th,  439.  Tl 
legislation  of  the  State  has  since  materially  affected  sai 
decisions :  4th  Wheaton,  1 ;  9th  Howard,  55 ;  17th  II 
369;  3d  Cranch  C.  C.  R.,  269;  17th  Searg.  &  Rawlc 
88;  4th  Dana,  354;  2d  Iredell,  255;  26.,  210;  4th  G 
R,  404 ;  Code,  sees.  2432,  3098,  3099.     Who  constitute 
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the  poor  in  1865?  Code,  sees.  785,  1300.  Elementery 
branches  and  rates  of  tuition:  Code,  sees.  1287,  1288.  Con- 
struction of  will :  9th  Peters,  483. 

It  W.  Lewis;  J.  A.  Billups;  H.  D.  McDaniel,  for 
defendants.  Ist.  No  provision  indicated  for  support  of  the 
beneficiaries:  25th  Ga.,  430;  Jar.  on  Wills,  333 ;  3d  Cranch 
C.  C.  R,  269  ;  4th  Am.  L.  R.,  526.  2d.  Jurisdiction  of 
Chancery  in  Georgia  over  charitable  bequests  limited  to  such 
as  are  definite  and  specific:  Code,  sections  2432,  3098,  3099  ; 
25th  Georgia  Reports,  430 ;  18th  Ibid.,  130 ;  4th  Ibid., 
427.  Cy-pres  doctrine:  2d  Story  Eq.  Ju.,  1159,  1160, 
1187,  d  seq.;  4th  Kent's  Corns.,  508  ;  4th  Wheaton,  1 ;  9th 
Howard,  55 ;  17th,  369;  3d  Cranch  C.  C.  R.,  269 ;  Bright- 
Vs  Rep.,  346. 

McCay,  Judge. 

Were  the  law  of  Georgia  on  the  subject  of  charitable  be- 
qnests  precisely  as  it  was  when  the  case  of  BeaU  vs.  Drane, 
2SA  Oeorffia,  430,  was  decided  by  a  majority  of  this  Court, 
we  should  feel  greatly  embarrassed  by  that  decision.  As  we 
shall  hereafter  show,  the  principles  of  that  decision  would 
^eny  to  Courts  of  chancery  in  this  State  any  other  jurisdic- 
tion over  charitable  bequests  than  they  have  over  ordinary 
tnjats.  Indeed  the  decision  in  Maryland,  (5th  Harr.  & 
John.  R.,  392,)  which  is  the  only  case  referred  to  fully 
wistamiDg  the  conclusion  at  which  the  majority  of  our 
Court  arrive*!,  was  put  by  the  Maryland  Court  expressly 
apoo  tirat  ground.  If  this  be  so,  the  case  in  25th,Georgia 
touW  seem  to  be  directly  contrary  to  the  unanimous  de- 
mm  of  this  Court  in  the  Fox  will  case,  decided  in  4th 
Otmjia  Reports,  404,  where  it  was  held  that  the  principles 
of  tbe  Rtatute  43d  Elizabeth  are  of  forcein  this  State,  and 
thtru  a  bequest  was  enforced  which  was  utterly  void,  as 
too  UBoert'iin  for  judicial  action,  unless  jurisdiction  over  it 
THE  bk^ti  by  virtue  of  the  special  jurisdiction  of  Courts  of 
over  charitable  bequests.    But  whatever  may  have 
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been  the  state  of  the  law  at  the  date  of  the  hearing  of  th 
Beall  win  case,  it  cannot  be  doubted  that^  under  the  Revise- 
Code  of  this  State,  our  Courts  do  have  a  special  jurisdictio 
to  carry  into  effect  charitable  bequests.  Sections  3099  an 
2432  declare  the  doctrine  of  Oy-pres — the  most  strikin 
feature  of  the  special  jurisdiction  over  charities — to  be 
power  of  our  Courts.  Section  3100  defines  what  are  char 
itable  subjects,  and  in  so  doing  almost  copies  the  statute  c 
43d  Elizabeth.  And  section  3103  goes  further  thau  wa 
usual  even  in  the  English  Courts  by  allowing  parol  evideoc 
to  explain  and  give  point  to  bequests  coming  within  thecla£ 
defined  as  charitable.  It  is  true,  that  section  3098,  which  i 
general  terms  declares  the  jurisdiction,  uses  the  words,  ^'whe 
the  same  are  definite  and  specific  in  their  objects  and  capabl 
of  being  executed,^'  but  as  we  shall  hereafter  show,  to  giv 
these  words  the  confined  and  limited  meaning  contended  ft 
by  the  defendant  in  error,  or  even  as  suggested  by  the  ma 
jority  of  the  Court  in  the  Beall  will  case,  would  be  to  ignoi 
the  whole  history  of  the  law  upon  this  subject  and  impute  t 
the  framers  of  the  Code  the  folly  of  conferring  a  jurisdictio 
over  charitable  bequests,  and  in  the  very  words  conveying  ; 
denying  it  altogether. 

The  right  of  a  testator  to  make  any  definite  and  speeifi 
bequest,  and  for  any  definite  purpose  not  contrary  to  law  c 
public  policy,  has  never  been  denied  by  any  Court.  Thi 
the  gift  is  to  one  person  or  to  a  thousand  is  immaterial — thi 
it  is  for  one  purpose  or  another  can  make  no  difierence,  if  tfc 
purpose  be  not  illegal.  A  Court  of  law  or  of  equity,  a< 
cordingty,  as  it  is  within  the  jurisdiction  of  either,  woul 
always  enforce  it,  if  it  were  definite  and  specific  in  avermen 
and  the  legatees  were  distinctly  pointed  out.  The  ordinal 
powers  of  either  Court  in  settling  disputes  of  suitors  ai 
abundant  for  this  purpose.  A  bequest,  for  instance,  to  tl 
great-grandchildren  of  A,  who  died  in  1800,  to  be  equall 
divided  between  them,  might  be  a  bequest  to  a  large  numlx 
of  people,  but  the  proper  Court,  if  the  amount  of  the  l^ac 
were  certain,  would  have  no  want  of  power  to  enforce  it,  \h 
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cause  the  objects  of  the  testator^s  bounty  are  definitely  and 
specifically  pointed  out  and  capable  of  exact  ascertainment. 
Nor  would  it  make  any  difference  that  the  motives  of  the 
testator  were  his  kinship  to  said  grandchildren,  or  charity 
for  them,  or  whether  they  were  poor  or  rich. 

The  special  chancery  jurisdiction  over  charitable  bequests 
grows  out  of  the  rule  that,  in  cases  of  private  right,  Courts 
will  oot  enforce  uncertainties,  and  that  the  parties  at  interest 
most  be  capable  of  definite  ascertainment.  It  is  of  the  very 
nature  of  a  charity  that  this  is  im{>ossible,  and  from  the  most 
ancient  timecr  Courts  of  chancery  in  England  have  applied 
very  difierent  rules  in  determining  the  validity  of  charitable 
bequests  from  the  rules  applie<l  to  such  as  were  not  charita- 
ble. A  less  degree  of  certainty  as  to  the  objects  of  the  be- 
quest, and  as  to  the  mode  of  its  application  has  been  required 
than  was  requisite  in  other  bequests.  It  is  of  the  very  es- 
sence of  a  charitable  bequest  that  the  objects  to  be  benefited 
shall  be  to  some  extent  indefinite.  Mr.  Justice  Grey,  in 
Jackson  vs.  Philips,  14th  Allen,  556,  gives  the  following 
as  the  definition  of  a  charity  so  &r  as  the  objects  of  it  are 
concerned  :  "  A  charity  in  a  legal  sense  may  be  more  fully 
defined  as  a  gifl  to  be  applie<l  (consistently  with  existing 
laws)  for  the  benefit  of  an  indefinite  number  of  persons." 
And  in  Fontaine  vs.  Ravenel,  17th  Howard,  384,  Judge 
McLean,  in  delivering  the  opinion  of  the  Court,  says:  "  It 
i^  m  charity  to  give  to  a  friend.  In  the  books  it  is  said  that 
the  tliiDg  becomes  a  charity  when  the  uncertainty  of  the  re- 
^ipiftit  begins."  And  in  Salstonsal  vs.  Sanders,  11th  Allen, 
^5^, tlje  Court  says:  "It  is  the  number  and  indefiniteness 
of  the  objects  which  is  the  essential  element  of  a  charity." 
Antl  this  fur  the  very  simple  reason  that  if  the  amount  be 
oefkin,  and  the  persons  to  take  be  certain,  the  bequest  has 
Bathing  in  it  outside  of  the  ordinary  jurisdiction  of  Courts 
l^lT  diaiicery  over  trusts  or  of  Courts  of  law  over  legacies: 
%nhTi  m,  Fackerell,  4  Brown  Chan.,  394,  1  John,  612; 
%!».Huy,l  Hare,  580. 
It  fonow^;  therefore,  that  when  the  framers  of  our  Code 
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declared  our  Courts  of  chancery  to  have  jurisdictioD  to  < 
force  charitable  bequests^  declared  what  were  charities  a 
recognized  the  doctrine  of  Cypres,  they  intended  to  i 
something  more  than  that  Courts  of  equity  could  enfo 
trusts.  There  was  no  propriety  in  giving  this  special  jui 
diction  if  a  bequest,  for  charitable  purposes,  to  be  val 
must  have  the  same  certainty  and  definiteness  as  to  its  obj( 
and  mode  of  division,  as  bequests,  not  for  charitable  p 
poses.  There  was  no  reason  for  defining  charitable  purpc 
if  bequests  of  that  character  must  have  the  same  definiteE 
and  certainty  as  bequests  for  other  purposes.  Since  nob( 
for  a  moment  ever  supposed  there  was  any  trouble  in 
folrcing  a  definite  and  specific  bequest  simply  because 
testator's  motives  for  making  it  were  charitable.  AH 
quests  are  charities,  in  so  far  as  they  are  without  conside 
tion.  They  are  bounties,  gifts,  and  dependent  upon 
simple  will  of  the  testator.  It  seems,  therefore,  incontesti 
that  the  words  '^definite  and  specific,'^  used  in  this  section 
the  Code  are  to  be  understood  in  connection  with  the  ot 
words  used,  to-wit :  "charitable  bequests."  Since  to  g 
them  the  same  meaning  as  though  they  were  used  in  com 
tion  with  other  bequests  would  be  to  make  the  law  absu 
We  are,  therefore,  to  look  for  the  proper  meaning  of  tl 
words  to  the  fathers  of  the  law ;  we  are  to  go  for  the  pro 
sense  of  them,  when  applied  to  charitable  bequests,  to 
English  Chancery  Decisions,  as  provided  by  section  304^ 
the  Code.  There  were,  according  to  these  decisions,  i 
classes  of  charitable  bequests,  to-wit:  bequests  to  "chari 
indefinitely,  or  for  "religion '^  or  "pious  uses"  indefinit< 
or  for  "education"  and  other  bequests;  when,  though  tl 
was  a  clearly  expressed  charitable  intention,  there  wasa  ti 
want  of  any  special  objects,  and  a  total  failure  to  fix  i 
means  by  which  the  objects  should  be  pointed  out  or  the  fi 
applied.  In  such  cases,  Courts  of  chancery  in  England 
such,  had  no  power  to  carry  them  into  effect.  The  cba 
was  not,  however,  allowed  to  fail.  The  king,  under 
sign  manual,  declared  the  objects  and  pointed  the  mod 
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applicatiou,  or  the  Lord  CbaDoellor,  not  as  a  Judge  but  in- 
dead  of  the  king,  did  the  same:  1  Jarman  on  Wills,  224. 
See,  also.  Perry  on  Trusts,  section  729,  and  the  cases  cited. 
But  if  the  general  objects  of  the  bequest  were  pointed  out, 
or  if  the  testator  had  fixed  any  means  for  doing  so,  as  by  the 
appointment  of  trustees  for  such  purpose.  Courts  of  chancery 
treated  the  bequest  as  one  sufficiently  definite  and  specific  for 
judicial  cognizance  and  carried  it  into  efiect^  notwithstanding 
there  might  remain  some  indefiuiteness  and  uncertainty.  The 
Chaooellor  referred  the  case  to  the  Master  to  devise  a  scheme 
by  which  any  stich  uncertainties  should  be  determined.  Thus 
&  gift  to  'Hhe  poor":  Legge  vs.  Asgill,  Turn  &  Buss.,  266; 
49 Maine,  288;  to  a  particular  parish  or  place:  9  Allen;  2 
Sanford's  Chancery,  46;  2  Iredell's  Equity,  210;  13  Allen, 
474;  1  Beav.,  370;  5  Beav.,  289;  of  to  the  widows  and  or- 
phans of  a  parish;  2  Sim.  <&  G.,  93;  or  a  gifl  to  a  church  to 
belaid  out  in  bread  for  the  poor:  17  Sergeant  &  Rawle,  88; 
w«e  all  held  good.  Tlie  distinction  would  seem  to  be  this : 
If  the  bequest  be  to  charity  generally,  or  to  religion  and  edu- 
cation generally,  the  jurisdiction  was  not  in  the  Court,  as 
BDch,  to  carry  into  eflect;  but  if  the  objects  of  the  gift  were 
stated,  though  only  generally,  or  if  there  were  a  trustee  ap- 
pobted,  the  Court  would  supply  the  want  of  definiteness  in 
the  object  or  would  compel  the  trustee  to  carry  out  the  gen- 
eral JDteDi  of  the  testator:     See  Perry  on  Trusts,  sec.  719. 

Aaaumiiig,  therefore,  that  by  the  words  "definite  and  spe- 
cific" our  Code  means  such  as  by  the  usual  practice  in  Chan- 
eetj  Courts  are  held  to  be  "definite  and  specific,"  we  think 
tU  words  of  this  bequest  come  within  the  rule.  Here  is  a 
ifustec,  and  here  are  the  objects — the  Inferior  Court  and  the 
por  children  of  Greene  county.  It  is  true  there  is  some  in- 
d<ffinit<»ne*y9  in  the  objects,  since  the  word  jpoor  and  the  word 
^ihiidrm  are  both  to  some  extent  indefiaite.  But  as  we  have 
^rij]{giich  an  indefiuiteness  is  to  make  the  bequest  illegal 
fowtnt  of  certainty,  then  all  charities  must  fail,  since,  in  the 
^^f  nature  of  them,  this  kind  of  indefiuiteness  must  exist. 
Aw  otaminatiou  of  the  authorities  will,   however,  clearly 
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show  that  such  a  bequest  as  this  has  uniformly  been  1 
be  sufficiently  certain  for  the  exercise  of  that  peculiar 
diction  which  the  Courts  of  chancery,  as  such,  under 
exercise  over  charitable  bequests:  See  Story's  Equit 
tions  1164-5;  Hill  on  Trustees,  81,  128,  452;  Pe 
Trusts,  719  etseq.;  Vidal  V8,  Gerard's  executors,  2 
127;  7  B.  Monroe,  611;  Williams  V8,  Pearson,  38  Ali 
299. 

Without  doubt  there  has  been,  until  within  a  few 
some  confusion  in  the  minds  of  even  Judges  upc 
subject.  It  has  been  sometimes  supposed  that  the 
jurisdiction  of  Chancery  in  England  over  this  subj< 
only  a  branch  of  the  King's  prerogative  and  not  a  j 
function  at  all,  and  again  it  has  been  thought  that  the 
diction  was  wholly  derived  from  the  43d  Elizabeth, 
is  now  well  settled  that  it  is  only  that  branch  of  the  ji 
tion  which  undertakes  to  carry  into  effect  charities  ge 
where  there  arQ  no  trustees,  which  is  prerogative,  ai 
when  trustees  are  appointed,  or  where  the  objects  of  th 
ity  are  pointed  out,  even  generally,  then  the  Court  act* 
inherent  power  over  trusts;  but  from  the  nature  of  tl 
ject-matter  it  does  not  require  the  same  degree  of  d 
ness  and  certainty  as  it  would  if  the  bequest  were  not 
table:     See  Perry  on  Trusts,  sections  690,  748. 

We  see  no  difficulty  in  the  Inferior  Court  of  Greene 
devising  a  scheme,  in  accordance  with  the  manifest  in 
the  testator,  and  carrying  it  out  faithfully.  If  the 
should  fail  or  should  itself  need  judicial  aid,  the  C 
Chancery  has  power  here  to  appoint  a  Master  to  d( 
proper  scheme /or  carrying  the  bequest  into  effect. 

Judgment  reversed. 
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John  C.  Clark  and  Susan  J.  Clark,  plaintiffs  in  error, 
vs.  Jesse  M.  Thurmond,  defendant  in  error. 

An  award  having  been  made  the  judgment  of  the  Court  without  objec- 
tioD,  eqaity  will  not  interfere  to  set  it  aside  on  account  of  fraud  in  the 
original  cause  of  action,  or  of  fraud  in  obtaining  the  complainant's 
consent  to  the  arbitration,  where  all  the  facts  were  known  at  the  time 
of  the  motion  to  make  the  award  the  judgment  of  the  Court.     (R.) 

Bes  adjudicata.    Before  Judge  Knight.    Lumpkin  Supe- 
rior Court.    April  Term,  1872. 

Jesse  M.  Thurmond  filed  his  bill  containg  substantially 
the  following  allegations:  That  he  is  the  owner  of  a  certain 
tract  of  land  and  of  certain  personalty  situated  in  the  county 
of  Lumpkin;  that  he  has  heretofore  been  subject  to  the  use 
of  intoxicating  liquors;  that  John  C.  and  Susan  J.  Clark, 
knowing  his  infirmity  in  this  respect,  and  intending  to  injure 
and  defraud  him,  did,  on  the  ...  day  of  October,  1869,  by 
artful  and  unlawful  means,  induce  him  to  become  drunk,  so 
that  he  was  wholly  incapacitate<l  to  attend  to  business,  and 
whilst  he  was  in  this  condition,  obtained  a  deed  from  him  to 
said  land,  and  also  some  pretended  evidence  that  he  had  sold 
to  them  the  aforesaid  personalty,  which  pretended  convey- 
ineee  were  based  upon  no  consideration  whatever;  that  John 
C  and  Sus^ati  J,  Clark,  for  the  purpose  of  giving  semblance 
ofri|rht  tn  said  illegal  transaction,  by  the  same  artful  means 
^^tireflaid,  procured  his  consent  to  arbitrate  the  questions  in 
dispute  with  respect  to  said  property,  and  that  an  arbitration 
^  hail  aiif!  an  award  rendered  against  him,  to  which  award 
'"^intende^I  to  file  his  exceptions,  on  the  ground  that  said 
Rwahl  was  illegal  for  the  reason  that  the  aforesaid  convey- 
uiiftjs  w€re  obtiiined  upon  no  consideration,  and  by  the  fraud- 
nlfiit  means  already  set  forth;  that  said  award  was  made  the 
j'lf^gnjMit  of  the  Court  by  the  false  representations  of  John  C. 
Wil  Susjiii  J,  Clark  that  he  was  fully  satisfied  with  said 
*fari  and  judgment;  that  he  remained  in  possession  of  said 
P^rty  atul  is  still  in  the  possession  of  the  same,  but  that 
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Joha  C.  and  Susao  J.  Clark,  with  divers  other  persons,  ca; 
to  his  house  and  threatened  to  eject  him  and  his  family^ 
gether  with  all  of  his  property,  unless  he  would  acknowled 
himself  the  tenant  of  said  Susan  J.  Clark  and  pay  to  her  rei 
that  he  signed  said  acknowledgment  under  the  aforesaid  d 
ress;  that  under  the  aforesaid  fraudulent  claims,  said  Jo 
C.  and  Susan  J.  Clark  went  into  the  corn  field  and  to 
away  one  hundred  bushels,  more  or  less,  of  his  corn,  oft 
value  of  seventy-five  cents  per  bushel,  for  which  he  prays 
account;  that  he  prays  the  writ  of  injunction  may  issue  i 
straining  John  C.  and  Susan  J.  Clark  from  any  and 
further  disturbance  or  interference  with  his  free  use,  posse 
sion  and  enjoyment  of  said  property  and  the  rents,  issues  a 
profits  thereof;  prays  further  that  all  deeds  and  bills  of  a 
may  be  declared  null  and  void;  that  said  lands  and  tei 
ments  be  decreed  his  property,  together  with  the  rents,  issi 
and  profits;  that  said  award  and  judgment  be  annulled  a 
set  aside;  that  the  personalty  be  decreed  his  property;  tt 
said  attornment  be  declared  null  and  void;  that  the  writ 
subpoena  may  issue. 

To  this  bill  plaintiffs  in  error  demurred,  which  demun 
was  overruled,  and  said  judgment  is  assigned  as  error. 

R.  A.  QuiLLiAN,  for  plaintiffs  in  error. 

WiER  Boyd,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defen 
ants  to  set  aside  an  award.  The  defendants  demurred  tot 
bill,  which  the  Court  overruled,  and  the  defendants  except* 
The  award  of  the  arbitrators  was  made  the  judgment  of  t 
Superior  Court,  and  according  to  the  repeated  rulings  of  tl 
Court  the  allegations  in  the  complainant's  bill  are  not  su 
cient  to  authorize  a  Court  of  equity  to  interfere  and 
aside  that  judgment. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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John  D.  Field  et  cd.,  plaintifiFs  in  error,  vs.  Mabtha  C. 
Martin,  administratrix,  defendant  in  error. 

Where  F.  and  N.  purchased  land  jointly  from  M.,  giving  their  notes  for 
the  purchase  money  and  taking  his  bond  for  titles,  and  F.  paid  the 
whole  of  the  purchase  money,  and  N.  having  died,  F.  demanded  the 
titles  to  be  made  to  himself,  and  brought  suit  on  the  bond  in  the  names 
ofF.tndN.  forF.'suse: 

BeH  That  as  the  purchase  was  joint  and  the  bond  joint,  it  was  no 
hresch  of  the  bond  to  refuse  to  make  titles  to  F.  alone. 

Bddf  further,  That  the  suit  could  not  be  maintained  in  the  name  of  F. 
ifid  N.  for  the  use  of  F.,  N.  being  dead. 


on  bond  for  title.     Breach.     Party.     Before 
Jadge  Enight.     Lumpkin  Superior  Court.     April  Term, 

1872. 

John  D.  Field,  Jr.,  suing  for  himself  and  David  Nichols, 
fcrthe  use  of  John  D.  Field,  Jr.,  brought  complaint  against 
Martha  C.  Martin,  as  administratrix  upon  the  estate  of  Wil- 
liam Martin,  deceased,  upon  a  bond  for  title  made  by  William 
Martin  on  November  6th,  1847,  obligating  himself  in  the 
8Qm  of  three  hundred  dollars  to  John  D.  Field,  Jr.,  and 
David  Nichols,  conditioned  to  make  title  to  certain  land,  on 
the  payment  of  certain  notes  for  the  purchase  money. 

The  defendant  pleaded  the  general  issue,  statute  of  limita- 
tioDs,  set^ofFj  release  and  former  judgment. 

It  appeared,  from  the  evidence,  that  John  D.  Field,  Jr., 
W  paid  the  purchase  money  for  the  property  set  forth  in 
Ae  liouij  and  had  demanded  of  defendant  a  deed ;  that  David 
Nichols  wae  drowned  in  1851  or  1852. 
I     The  jury  returned  a  verdict  for  the  plaintiffs. 

Tie  (idendant  moved  for  a  new  trial  upon  the  following 
WWmgst  other  grounds : 

''Bcc^iiisie  tljt!  Court  erred  in  refusing  defendant's  motion 

^femlsa  the  action  on  the  ground  that  David  Nichols  was 

^  ^t  tlie  commencement  of  the  suit." 
The  Court  set  aside  the  verdict  and  ordered  a  new  trial ; 
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whereupon  plaintiffs  in  error  excepted  and  assigns  said  d« 
cision  as  error. 

R.  A.  QuiLLiAN ;  WiER  Boyd,  for  plaintiffs  in  error. 

H.  P.  Bell,  for  defendant. 

McCay,  Judge. 

The  purchase  of  this  land  by  Field  and  Nichols  from  Ma 
tin  was  a  joint  purchase,  according  to  the  bond  and  note,  as 
there  is  nothing  in  the  evidence  to  contradict  this.     As  see 
as  the  papers  were  executed,  the  vendees  became  jointly  i 
terested  in  the  land,  according  to  the  bargain.     That  one 
them  has  paid  all  the  money  does  not  alter  their  relative  leg 
rights  to  the  land.     The  bond  was  to  both,  the  obligation 
make  the  title  is  to  both,  and  a  title  to  one  would  not  ha* 
been  a  compliance  with  the  obligation  of  the  bond.     This 
what  was  demanded  by  Field,  and  this  is  what  the  defenda^ 
refused  to  perform.     There  was  no  proof  of  a  breach  of  tl 
bond.     The  demand  of  Fields  was  not  in  accordance  wii 
its  terms,  and  a  compliance  with  the  demand  would  have  le 
the  obligor  subject  to  an  action  on  the  part  of  Nichols  or  li 
representatives. 

We  will  not  say  that  Field  may  not,  as  survivor,  brings 
action  on  the  bond,  but  he  must  show  a  breach  of  the  bou' 
to-wit :  a  refusal  to  make  titles  according  to  its  terms, « 
show  some  consent  or  agreement,  on  the  part  of  Nichols,  th 
a  title  to  Field,  alone,  will  satisfy  the  bond. 

Very  clearly,  this  case  cannot  go  on  in  Nichols'  name 
he  be  dead.     If  his  name  is  imfiortant  for  any  purpose  ar 
he  be  dead,  the  suit  cannot  go  to  judgment     A  dead  ms 
cannot  be  a  party  to  a  suit. 

Judgment  affirmed. 
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Nancy  Groover  et  al.j  plain tifis  in  error,  vs.  James  King, 
defendant  in  error. 

1.  A  paper,  signed  by  the  Ordinary,  purporting  to  grant  to  an  adminis- 
tntor  leave  to  sell  the  land  of  the  estate  which  he  represented,  which 
bad  never  been  recorded  or  entered  on  the  minutes  of  the  Court,  and 
wiihoat  proof  that  such  order  had  been  granted,  at  a  regular  term  of 
tkeCoart  of  Ordinary,  is  inadmissible  in  evidence.     (R.) 

2.  The  recital  in  an  administrator's  deed,  executed  on  the  8d  day  of 
December,  1861,  that  leave  to  sell  the  land  was  granted  in  November 
last  past,  is  notice  to  the  purchaser  that  the  requirement  of  the  law,  as 
to  forty  days'  public  notice  of  the  sale,  had  not  been  complied  with. 

(R.) 

'•  Althoogh  the  minor  heirs  of  the  intestate  may  have  had  a  guardian 
vho  receipted  to  the  administrator  for  their  portion  of  the  proceeds  of 
tbe  land,  without  any  knowledge  of  the  illegality  of  the  sale,  yet  they 
vere  not  estopped  from  asserting  their  claim  to  the  land,  when  they 
obtained  a  knowledge  of  such  illegal  sale,  they  accounting  for  the 
noney  received.     (B.) 

^  Estoppels  are  not  favored  by  the  Courts.     (R.) 

Order  for  sale  of  land  from  Court  of  Ordinary.  Notice. 
AdmiDisirator's  sale.  Recitals  in  deed.  Estoppel.  Before 
Jndge  Alexander.    Brooks  Superior  Court.     May  Term, 

1871. 

Nancy  Groover^  widow  of  Josiah  Groover,  deceased,  Rich- 
srd  D.  HarrL"*  and  his  wife  Charlotte,  formerly  Charlotte 
Groover,  and  daughter  of  said  Josiah  Groover,  deceased, 
hmm  M*  Ruisliin  and  Julia  his  wife,  daughter  of  said 
'osiah,  Ason  J.  Moody  and   Frances  his  wife,   daughter 

said  Josiah,  Agnes  Groover,  Solomon  Groover,  Moses 
over,  Josiah  Groover,  Ellen  Groover,  and  Jane  Groover, 
fcitior  children  of  said  Josiah  Groover,  deceased,  filed  their 
Kgainist  Jaiues  King  containing  substantially  the  fol- 

iiog  allpgatioiia :   that  Josiah  Groover,   died  in  Novem- 

^i  1850,  leaving  considerable  real  and  personal  estate ;  that 
m,  Kemp  was  appointed  administrator  upon  the  estate  of 
•rid  Josiah  illegally,  without  notice,  and  when  there  was 
ilieadj  a  legally  appointed  administrator  upon  said  estate  ; 
*liit  said  Kemp  made  application  for  leave  to  sell  all  the 
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real  estate,  as  appears  from  a  deed  executed  by  said  Kemp 
as  administrator  on  December  3d,  1861,  conveying  to  Jama 
King  two  lots  of  land  situate  in  the  fourteenth  district  of 
Brooks  county,  and  known  as  lots  numbers  sixty-five  and 
sixty-six,  containing  nine  hundred  and  eighty  acres,  more  or 
less,  with  the  exception  of  forty  acres  of  lot  number  sixty- 
five  and  thirty  acres  from  lot  number  sixty-six ;  that  said 
deed  contains  the  following  recital :  "  Whereas,  the  Ordinary 
of  said  county  of  Brooks  did,  at  his  Court,  holden  in  the 
month  of  November  last  past,  empower  the  said  Asa  Kemp, 
as  administrator  as  aforesaid,  to  sell  and  dispose  of  the  real 
estate  of  said  Josiah  Groover,  deceased;"  (hat  the  records  of 
the  Court  of  Ordinary  fail  to  show  any  application  for  leave 
to  sell,  or  any  order  authorizing  the  sale;  that  said  Kemp  il- 
legally exposed  said  lots  for  sale,  with  other  lots,  one  of 
which,  to-wit:  number  twenty,  in  the  fourteenth  district,  said 
administrator  became  the  purchaser  through  one  John  A. 
Mcintosh;  that  said  pretended  administrator  did  sell  the  two 
lots  set  forth  in  said  deed  to  James  King,  who  became  the 
purchaser  with  the  knowledge  that  said  lands  liad  not  been 
advertised  forty  days  as  required  by  law  after  an  order  was 
passed  granting  leave  to  sell  the  same,  if  any  such  waa 
passed ;  that  said  deed,  bearing  date  December  3d,  1871) 
recites  that  said  sale  was  effecte<l  "  on  the  first  Tuesday  oi 
this  present  month;"  that  said  Jafnes  King  purchased  said 
land  and  received  said  deed  with  the  fact  appearing  upoi 
the  face  of  the  same ;  that  forty  days'  notice  could  not  hav< 
been,  and  was  not  given  of  the  sale ;  that  said  James  Kinj 
gave  his  notes  for  said  land,  and  finding  them  in  the  posses* 
sion  of  Nancy  Groover,  guardian  of  the  minor  children  o 
said  Josiah  Groover,  deceased,  by  intimidation  and  fraud 
operating  upon  her  fears,  through  the  assistance  of  other 
having  an  undue  influence  over  her,  induced  her  to  tak 
spurious  money,  or  that  which  was  really  worthless,  statin 
if  she  did  not  she  would  get  nothing ;  that  said  King  ha 
twice  before,  in  the  year  1864,  applied  to  said  Nancy  Groove 
to  take  said  spurious  money,  which  she  refused ;  that  aflei 
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ward  Eang  brought  one  Joshua  Groover^  in  wliom  said 
Nancy  had  great  coofidence,  to  see  her,  and  they  together 
represented  to  her  that^  it  was  best  to  take  the  Confederate 
money ;  that  this  interview  was  in  the  latter  part  of  1864 
or  first  of  1865;  that  said  Nancy  Groover,  under  these 
fraudulent  representatii)ns,  received  tlie  money,  and  still  has 
the  same  in  her  possession.  Prayer:  that  James  King  be 
eojoined  from  selling  said  land  or  from  encumbering  the 
lame,  and  from  committing  waste ;  that  a  Receiver  be  ap- 
pointed to  take  charge  of  the  said  land  and  to  receive  the 
renta,  issues  and  profits  thereof;  that  King  may  account  for 
waste  committed,  and  for  the  rents,  issues  and  profits ;  that 
Buddeed  from  Asa  Kemp,  administrator  to  said  King,  may 
be  decreed  to  be  delivered  up  and  canceled  as  fraudulent, 
illegal  and  void,  or  that  said  King  be  decreed  to  pay  the 
purchase  money  as  mentioned  in  said  deed,  with  interest 
thereon;  that  King  be  compelled  to  deliver  up  the  possession 
of  said  land. 

The  defendant,  James  King,  answered  the  bill  substan- 
tially as  follows :  that  James  M.  Rushin  was  the  first  admin- 
ijtrator  of  said  Josiah  Groover,  deceased ;  that  said  adminis- 
trator advertised  notice  of  application  for  leave  to  sell  said 
land  in  the  Thomasville  Enterprise,  the  proper  gazette  for 
that  purpose,  on  April  15th,  1861 ;  that  the  leave  to  sell  was 
<vnisidered  as  granted,  as  none  of  the  complainants  or  of  the 
i  iredltora  of  said  Josiah,  deceased,  interposed  objections;  that 
tlhe  formal  order  was  not  drawn  up  until  it  was  called  for  at 
lllie  ensuing  November  Term  of  said  Court  of  Ordinary ; 

ittbe  funnjil  order  was  dated  November  4th,  1861 ;  that 
1  Jamei?  M,  Rushin  proceeded,  on  October  16th,  1861,  to 
notice  of  the  sale  of  said  lands ;  that  the  aforesaid 
\  and  onlers  of  the  Ordinary  were  had  at  the  instance 
rfnid  James  M.  Rushin,  one  of  the  complainants;  that 
^d  James  M.  Rushin  applied  for  letters  of  dismission  on 
Jaly  24lh,  iS61,  and  that  notice  was  given  to  all  persons 
QMs»nii!d  to  show  cause  to  the  contrary  on  the  first  Monday 
^October,  1861;  that  said  Asa  Kemp,  on  the  said  July  24th, 
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1861,  applied  for  letters  of  administration  on  said  estate,  as 
successor  of  said  Rushin,  of  which  application  notice  was  daly 
published ;  that  said  Rushin  was  diily  dismissed  and  said 
Kemp  appointed ;  that  said  appointment  was  made  by  the  ex- 
press assent  of  complainants;  that  the  order  for  the  sale  oi 
lands,  granted  to  Rushin  while  adaiinistrator,  enured  to 
Kemp,  as  his  successor,  by  operation  of  law ;  that  the  notice 
given  by  said  Rushin  of  said  sale  was  sufficient  in  law  for  the 
sale  by  Kemp;  that  said  sale  did  take^placeon  the  first  Taes- 
day  in  December,  1861,  and  defendant  became  the  purchaser 
of  lots  sixty-five  and  sixty-six,  with  certain  exceptions,  asset 
forth  in  the  bill,  at  the  price  of  $9,121,  which,  at  the  timeol 
the  sale,  was  regarded  as  a  very  large  price ;  that  defendant  de- 
nies that  there  was  any  violation  of  law  by  the  said  Kemp  in 
the  said  sale,  and  that  he  had  any  notice  whatsoever  of  ao]f 
illegal  step  taken,  or  any  irregularity  committed  by  said 
Kemp  in  said  sale,  whether  appearing  upon  the  face  of  said 
deed  or  otherwise,  but  that  defendant  purchased  in  g«>od  faith] 
that  Nancy  Groover,  one  of  the  complainants,  and  othen 
purchased  at  said  sale,  without  any  question  as  to  its  legality: 
that  said  sale  took  place  during  the  late  war,  when  there  was 
great  confusiou  and  interruption  in  the  Courts  of  the  countrj 
and  it  would  be  contrary  to  public  policy  and  disastrous  U 
the  country  to  hold  that  any  irregularity  would  vitiate  th( 
sale;  that  defendant  took  possession  and  made  large  improve 
ments  thereon  to  the  value  of  $3,000,  or  other  large  sum 
that  defendant  has  been  in  continuous  possession  more  thai 
seven  years,  relying  upon  said  title,  as  was  well  known  U 
complainants;  that  no  waste  has  been  committed,  but,  onib 
contrary,  the  improvements  have  largely  enhanceil  the  valiK 
of  said  lands ;  that  defendant  gave  his  notes  for  the  purchas 
money  in  sums  of  $1,000,  with  personal  security;  that  oo 
of  said  notes  was  delivered  by  said  Kemp  to  R.  D.  Harrk 
one  of  the  complainants,  who  received  it  as  his  part  of  tb 
proceeds  of  said  estate,  and  that  defendant  has  paid  said  not 
to  said  Harris  in  full,  and  that  said  Harris  has  no  farthe 
olaim  upon  him  or  upon  said  lands ;  that  another  of  flU( 
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tes  was  paid  by  Kemp  to  James  M.  Rushin,  one  of  the 
Dpiainaots,  who  received  it  as  his  distributive  portion^ 
ich  said  note  defendant  has  paid  in  full,  and  said  Bushin 
no  further  claim  upon  defendant  or  upon  the  land ;  that 
uidaot  found  his  other  notes  in  the  possession  of  said 
icy  Groover,  one  of  the  complainants,  and  insists  that, 
having  accepted  said  notes  from  said  Kemp,  thereby  rat- 
I  said  sale,  and  cannot  now  deny  its  legah'ty ;  that  defend- 
denies  any  and  all  manner  of  intimidation  and  fraudu- 
practices  operating  upon  the  fears  of  said  Nancy  Groover 
idooe  her  consent  to  his  paying  said  notes,  but,  on  the 
rary,  alleges  that  she  accepted  payment  of  said  notes 
ly  and  deliberately,  and  that  defendant  took  Joshua 
over  to  her  house  at  the  time  of  said  payment  solely  for 
purpose  of  having  said  Joshua  calculate  the  interest  on 
notes,  and  any  advice  given  by  said  Joshua  to  said  Nancy 
not  at  the  instance  or  procurement  of  defendant ;  that 
ndant  paid  said  Nancy  all  but  one  of  said  notes  in  Con- 
rate  money,  when  said  currency  could  be  used  to  pur- 
«  such  property  as  was  not  scarce,  by  reason  of  the  war, 
bout  as  great  an  amount  as  could  have  been  purchased 
s  the  currency  of  the  country  when  said  sale  took  place, 
it  any  time  since  the  war;  that  defendant  procured  a  por- 
iof  said  money  by  selling  his  cotton  at  twelve  cents  per 
nd,  for  the  purpose  of  paying  said  notes;  that  Confed- 
e  money,  at  the  time  of  the  payment  aforesaid,  was  the 
f  currency  in  the  country,  and  universally  received  in  sat- 
^ion  of  debts  contracted  before  or  during  the  said  war; 
t  said  currency  was,  by  law,  then  receivable  in  payment 
lebts  due  to  administrators,  executors  and  guardians,  and 
ments  made  to  such  trustees  during  the  war  have  been 
ieoonfirmed  by  the  Legislature;  that  the  last  payment  was 
]e  to  said  Nancy  about  or  during  the  month  of  May,  1863, 
!Qnrency,  as  stated,  and  by  the  substitution  of  a  note  made 
one  Willis  A.  King  for  $1,000,  and  indorsed  by  this  de- 
dant,  which  note  was  long  since  paid  by  said  King ;  that 
^e  said  notes  had  not  been  paid^  they  would  be  subject  to 

Vol.  zlti.  8. 
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the  Act  entitled  an  Act  for  the  relief  of  debtors,  etc.,  an 
defendant  insists  upon  the  benefit  of  said  Act;  that  on  tli 

day  of  ,  18...^  said  Asa  Kemp  made  his  return  <n 

a  full  and  final  settlement  with  the  distributees  of  said  estate 
to  the  Court  of  Ordinary  of  said  county,  and  applied  fiir 
letters  of  dismission  from  the  said  administration  ;  that  notiee 
of  such  application  was  published  in  terms  of  the  law,  and 
that  no  objections  were  filed  by  any  of  said  parties,  or  any 
person  whatever,  either  to  the  final  settlement  or  to  the  ap* 
plication  for  letters  of  dismission,  and  that,  at  the  Jaouarf 
Term,  1864,  of  said  Court  of  Ordinary,  said  Kemp  was  duly 
dismissed  from  said  administration. 

Upon  the  trial,  under  the  charge  of  the  Court,  the  jaqT 
returned  a  verdict  for  the  defendant.  The  complainaoti 
moved  for  a  new  trial,  upon  the  following  grounds,  to-wit: 

1st.  Because  the  jury  found  contrary  to  law. 

2d.  Because  the  jury  found  contrary  to  the  evidence. 

3d.  Because  the  verdict  of  the  jury  is  decidedly  aod 
strongly  against  the  weight  of  evidence. 

4th.  Because  the  Court  erred  in  allowing  defendant  to pQ^ 
in  evidence  the  letters  of  administration  of  Asa  Kemp,  wlie» 
it  appeared  from  the  minutes  of  the  Court  of  Ordinary  oi 
said  county  of  Brooks  that  there  was  no  order  of  said  Court 
of  Ordinary  dismissing  James  M.  Rushin,  a  former  admini^ 
trator,  and  no  order  on  said  minutes  appointing  said  Kemp 
administrator. 

6th.  Because  the  Court  erred  in  allowing  defendant  to  pu^ 
in  evidence  what  purported  to  be  an  order  for  the  sale  of  tbt 
land,  brought  into  Court  by  defendant,  and  which  had  never 
been  recorded,  had  no  seal,  and  without  evidence  that  it  W 
been  passed  in  term  time;  when  no  such  order  appeared ott 
the  minutes  of  the  Court  of  Ordinary,  the  same  not  being* 
certified  copy  of  any  order,  and  upon  the  statement  of  th* 
witness,  Kemp,  that  the  order  had  been  written  by  the  Ordi- 
nary in  1861,  on  November  4th,  and  had  been  retained  hf 
him  until  afler  the  suit  was  commenced  in  1869. 

6th.  Because  the  Court  allowed  the  defendant  to  pat  10 
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ce  the  returos  made  by  said  Asa  Kemp,  when  it  did 
pear  that  he  was  ever  legally  appointed  such  admiois- 
37  an  order  of  the  Court  of  Ordinary  of  said  county. 
Because  the  Court  failed  to  charge  (counsel  in  argu- 
aving  so  requested,)  ''that  if  King  bought  with  notice 
e  sale  was  illegal,  then  he  was  a  trustee  for  oomplain- 
d  should  account  for  the  land  to  them  in  this  suit.''  . 
Because  the  Court  failed  to  charge  the  jury,  ''that  if 
lad  notice  in  any  way,  by  the  deed  or  otherwise,  that 
)  was  not  made  in  the  manner  prescribed  by  law,  that 
eyed  no  title  to  defendant.'' 

Because  the  Court  erred  in  charging,  "that  the  Ordi- 
as  presumed  to  have  discharged  his  duty  in  issuing 
ers  of  administration  to  Asa  Kemp,  though  such  pre- 
3n  might  be  rebutted  by  proof,"  when  it  appeared  by 
lut^s  of  the  Court  of  Ordinary  that  no  order  had  ever 
issed  appointing  said  Kemp  administrator. 
.  Because  the  Court  charged  "  that  a  receipt  in  full  of 
tributive  share  of  the  estate,  including  the  proceeds  of 
i  sold  by  the  administrator  and  specifically  returned 
Ordinary,  and  the  deed  recorded  in  the  proper  county 
the  twelve  months,  will  estop  the  heirs-at-law  from 
up  title  adverse  to  the  title  of  the  purchaser,  especially 
lie  heirs  were  of  full  age  at  the  time  of  the  sale,  and 
ainistrator  had  been  discharged  from  the  trust,  under 
1  issued  and  published  for  the  purpose." 
.  Because  the  Court  erred  in  charging,  "  that  if  the 
had  a  guardian  at  the  time,  they  were  estopped." 
.  Because  the  Court  failed  to  charge,  "  that  if  the  plain- 
their  guardian  had  no  notice  of  the  want  of  legal  auth- 
» sell  the  land  by  the  administrator  at  the  time  of  the 
en  the  plaintiffs  were  not  estopped." 
.  Because  the  Court  erred  in  charging,  "that  if  the  rep- 
tions  of  the  defendant  related  to  facts,  and  they  were 
,  that  there  was  fraud ;  but  if  the  representations  rela- 
mere  opinions,  of  which  both  parties  could  judge ^ 
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although  those  opinions  might  afterwards  prove  to  be  in 
rect^  then  there  was  no  fraud/' 

All  the  facts  necessary  to  a  clear  understanding  of  the 
cision  of  the  Court  are  embraced  in  the  bill^  answer  and 
tion  for  a  new  trial,  without  an  insertion  of  the  evidence, 

The  motion  for  a  new  trial  was  overruled  and  compl 
ants  excepted,  assigning  said  ruling  as  error  upon  each  of 
grounds  aforesaid. 

A.  T.  McIntyre  ;  Hunter  &  McCall  ;  James  L.  S: 
ARD,  for  plaintiffs  in  error. 

Hansell  &  Hansell;  H.  G.  Turner;  S.  S.  Kin 
BURY,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  < 
fendant  to  set  aside  a  sale  of  certain  described  lands  p 
chased  by  the  defendant  at  an  administrator's  sale  on  the 
day  of  December,  1861.  On  the  trial  of  the  case  thejt 
found  a  verdict  for  the  defendant.  A  motion  was  made 
a  new  trial  on  the  several  grounds  specified  in  the  reoo 
The  Court  overruled  the  motion,  and  the  complainants* 
cepted.  Whether  the  letters  of  administration  of  Kei 
offered  in  evidence,  which  were  issued  to  him  by  the  Oi 
nary  upon  the  resignation  of  Rushin,  could  be  coUaJUn 
attacked  upon  the  ground  set  forth  in  the  fourth  assignm 
of  error,  this  Court  is  not  prepared  to  deliver  an  unanim 
judgment,  and  we,  therefore,  express  no  opinion  in  relat 
to  that  question.  In  our  judgment,  the  Court  erred  in 
mitting  in  evidence  the  paper  signed  by  the  Ordinary  p 
porting  to  grant  leave  to  sell  the  land,  brought  into  Co 
by  the  defendant,  which  had  never  been  recorded,  or  ente 
on  the  minutes  of  the  Court,  and  without  evidence  that  si 
an  order  for  the  sale  of  the  land  had  been  granted  by 
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►f  Ordinary  at  a  regular  term  of  the  Court.  This 
trator's  sale,  as  well  as  the  other  proceedings  in  rela- 
reto,  took  place  prior  to  the  adoption  of  the  Code, 
st  be  controlled  by  the  then  existing  law.  The 
section  of  the  Act  of  1852  declares  that  no  order  for 
of  real  estate  shall  be  granted  except  at  a  regular 
the  Court  of  Ordinary.  The  action  and  proceedings 
irt  of  record  must  be  shown  by  its  records;  that  is 
est  and  best  evidence  of  its  action  in  relation  to  the 
natter  confided  to  its  jurisdiction.  It  is  not  pre- 
hat  the  records  of  the  Court  of  Ordinary  of  Brooks 
have  been  lost  or  destroyed,  and  there  is  nothing 
i  records  of  that  Court  which  shows  that  an  order 
sale  of  the  land  in  controversy  was  ever  granted  by 
H,  which  was  an  indispensable  prerequisite  to  divest 
I  of  their  title  to  the  land  and  vest  the  same  in  the 
it  as  a  purchaser  thereof  at  the  administrator's  sale, 
of  1852  also  declares  that  forty  days'  public  notice 
lie  of  the  land  should  have  been  given  by  the  ad- 
tor  after  leave  had  been  granted  by  the  Court  of 
r  to  sell  it.  The  pretended  order  for  the  sale  of  the 
3red  in  evidence  in  this  case,  is  dated  4th  of  Novem- 
1,  and  the  sale  took  place  on  the  first  Tuesday  in 
T,  1861,  twenty-nine  days  only  after  the  pretended 
the  Court  bears  date.  The  deed  made  by  the  ad- 
tor  to  the  defendant  recites  that  leave  to  sell  the 
i  g^ranted  in  November  last  past,  before  the  making 
/ery  of  the  deed  to  him,  on  the  3d  day  of  December, 
that  the  defendant  had  notice,  on  the  fiice  of  his 
it  the  requirement  of  the  law,  in  that  particular  at 
J  not  been  complied  with  so  as  to  make  it  a  legal 
i  sale.  » 

ugh  the  minor  heirs  of  the  intestate  may  have  had  a 
I,  and  that  guardian  may  have  receipted  to  the  ad- 
tor  for  their  share  of  the  proceeds  of  the  sale  of  the 
hout  any  knowledge  of  the  illegality  of  the  sale,  as 
euce  in  the  record  shows^  they  were  not  estopped 
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although  those  opinions  miglit  afterwards  prove  to  be  inco! 
reet,  then  there  was  no  fraud/' 

All  the  facts  necessary  to  a  clear  understanding  of  the  d< 
cision  of  the  Court  are  embraced  in  the  bill,  answer  and  mi 
tion  for  a  new  trial,  without  an  insertion  of  the  evidence. 

The  motion  for  a  new  trial  was  overruled  and  complaii 
ants  excepted,  assigning  said  ruling  as  error  upon  each  of  tl 
grounds  aforesaid. 

A.  T.  McIntyre  ;  Hunter  &  McCall  ;  James  L.  Sei 
ARD,  for  plaintiffs  in  error. 

Hansell  &  Hansell;  H.  G.  Turner;  S.  S.  King 
BURY,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  3 
fendant  to  set  aside  a  sale  of  certain  described  lands  pa 
chased  by  the  defendant  at  an  administrator's  sale  on  the  « 
day  of  December,  1861.  On  the  trial  of  the  case  the  Jim 
found  a  verdict  for  the  defendant.  A  motion  was  made  t 
a  new  trial  on  the  several  grounds  specified  in  the  recor 
The  Court  overruled  the  motion,  and  the  complainants  e 
cepted.  Whether  the  letters  of  administration  of  Kein 
offered  in  evidence,  which  were  issued  to  him  by  the  Ord 
nary  upon  the  resignation  of  Rushin,  could  be  collateral 
attacked  upon  the  ground  set  forth  in  the  fourth  assignmei 
of  error,  this  Court  is  not  prepared  to  deliver  an  unanimoi 
judgment,  and  we,  therefore,  express  no  opinion  in  relatic 
to  that  question.  In  our  judgment,  the  Court  erred  in  a< 
mitting  in  evidence  the  paper  signed  by  the  Ordinary  pu 
porting  to  grant  leave  to  sell  the  land,  brought  into  Cou 
by  the  defendant,  which  had  never  been  recorded,  or  enters 
on  the  minutes  of  the  Court,  and  without  evidence  that  sac 
an  order  for  the  sale  of  the  land   had  been  granted  by  tli 
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Court  of  Ordinary  at  a  regular  term  of  the  Court.  This 
administrator's  sale,  as  well  as  the  other  proceedings  in  rela- 
tion thereto,  took  place  prior  to  the  adoption  of  the  Code, 
ind  must  be  controlled  by  the  then  existing  law.  The 
seventh  section  of  the  Act  of  1852  declares  that  no  order  for 
the  sale  of  real  estate  shall  be  granted  except  at  a  regular 
term  of  the  Court  of  Ordinary.  The  action  and  proceedings 
(^  a  Court  of  record  must  be  shown  by  its  records;  that  is 
the  highest  and  best  evidence  of  its  action  in  relation  to  the 
subject-matter  confided  to  its  jurisdiction.  It  is  not  pre- 
tended that  the  records  of  the  Court  of  Ordinary  of  Brooks 
county  have  been  lost  or  destroyed,  and  there  is  nothing 
Dpon  the  records  of  that  Court  which  shows  that  an  order 
for  the  sale  of  the  land  in  controversy  was  ever  granted  by 
ihatOourtj  which  was  an  indispensable  prerequisite  to  divest 
the  heirs  of  their  title  to  the  land  and  vest  the  same  in  the 
defendant  as  a  purchaser  thereof  at  the  administrator's  sale. 
The  Act  of  1862  also  declares  that  forty  days'  public  notice 
of  the  sale  of  the  land  should  have  been  given  by  the  ad- 
ministrator ader  leave  had  been  granted  by  the  Court  of 
Ordinary  to  sell  it.  The  pretended  order  for  the  sale  of  the 
Ittid,  offered  in  evidence  in  this  case,  is  dated  4th  of  Novem- 
her,  1861,  and  the  sale  took  place  on  the  first  Tuesday  in 
Deeember^  1861,  twenty-nine  days  only  after  the  pretended 
oMer  of  tlie  Court  bears  date.  The  deed  made  by  the  ad- 
^ini^^tmtor  to  the  defendant  recites  that  leave  to  sell  the 
Itad  was  granted  in  November  last  past,  before  the  making 
nd  delivery  of  the  dee<l  to  him,  on  the  3d  day  of  December, 

II J  so  that  the  defendant  had  notice^  on  the  face  of  his 
^t^\  Uitit  the  requirement  of  the  law,  in  that  particular  at 
l^^tp  haJ  not  been  complied  with  so  as  to  make  it  a  legal 
titi  valid  sale.  , 

Altbough  the  minor  heirs  of  the  intestate  may  have  had  a 
ptndrnQ,  and  that  guardian  may  have  receipted  to  the  ad- 
ftim»trator  for  their  share  of  the  proceeds  of  the  sale  of  the 
l&od  witliout  any  knowledge  of  the  illegality  of  the  sale,  as 
^  e?iileiioe  in  the  record  shows^  they  were  not  estopped 
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from  asserting  their  claim  to  the  land  when  they  obtained 
knowledge  of  such  illegal  sale,  and  it  was  error  in  the  Con 
to  charge  the  jury  that  they  were  estopped.  Estoppels  a 
not  generally  favored  by  the  Courts^  and  it  would  be  a  ve: 
harsh  rule  to  establish  that  the  minor  heirs  in  this  case  we 
estopped  when  their  guardian  had  no  knowledge  of  the  ill 
gality  of  the  sale  of  the  land.  But  in  electing  to  set  asi- 
the  sale  they  must  account  for  what  they  have  received  fra 
the  sale  of  the  land :  they  cannot  have  the  land  and  reta 
the  proceeds  of  the  sale  thereof. 

Let  the  judgment  of  the  Court  below  be  reversed  and 
new  trial  ordered. 


John  N.  Montgomeby  and  Rupus  M.  Meroney,  exec 
tors,  plaintifls  in  error,  tw.  J.  W.  and  S.  W.  Pruitt  et  c 
defendants  in  error. 

It  is  not  necessary  that  the  declaration  shall  affirmatively  show  a  cass 
be  within  the  exceptions  mentioned  in  the  14th  section  of  the  Ac< 
October  13th,  1870,  to  excuse  the  filing  of  the  affidavit  required  by  1 
2d  section  of  the  Act.  It  is  sufficient,  if  the  facts  be  made  to  app^ 
to  the  Court  by  proof. 

Relief  Act  of  1870.  Exceptions.  Before  Judge  DaYJ 
Clarke  Superior  Court.    August  Term,  1871. 

John  N,  Montgomery  and  Riifus  M.  Meroney,  as  exec 
tors  of  Robert  W.  Pruitt,  deceased,  brought  complaint  again 
J.  W.  and  S.  W.  Pruitt,  principals,  and  T.  A.  Neal  and  ^ 
B.  Burns,  securities,  on  a  note  made  prior  to  June  1st,  186 
for  $6,000. 

When  the  case  was  calle<l,  defendants  moved  to  dismiss 
because  no  affidavit  had  been  filed  as  to  the  payment  of  tax« 
under  the  Relief  Act  of  1870. 

Counsel  for  plaintiffs  stated  that  the  note  sued  on  belong* 
to  a  minor,  who  was  the  sole  legatee,  under  the  will  of  Ro 
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ert  W.  Pruitt,  deceased,  and  offered  to  prove  these  facts  to  \ 
the  Court. 

The  Coart  dismissed  the  suit,  holding  that,  as  the  declara- 
tion failed  to  aver  facts,  bringing  the  case  within  the  I4th 
BectioQ  of  the  Belief  Act  of  1870,  an  affidavit  as  to  the  pay- 
ment of  taxes  was  necessary,  to  which  decision  plaintiffi  ia 
error  excepted. 

CobBjEbwin  &  Cobb,  represented  by  The  Bepobteb,  for 
pliioti{&  in  error. 

6.  McMillan,  for  defendants. 

McCat,  Judge. 

• 

This  suit  was  pending  in  the  name  of  the  executors  of 
Hobert  Pruitt.  It  is  no  alteration  of  the  allegations  to  show 
tluU  the  persons  entitled  to  the  estate  are  minors.  The  cause 
of  action  remains  the  same — no  new  parties  are  introduced. 
The  executor  sues,  avowedly,  as  the  trustee  of  those  entitled, 
whoever  they  may  be.  Nor  is  there  anything  in  the  Act  of 
October  13th,  1870,  to  require  what  is  there  provided,  in  ref- 
ereooe  to  the  payment  of  taxes,  to  appear  in  the  pleadings. 
Indeed,  the  very  opposite  would  seem  to  follow,  from  the  pro- 
ylmm  of  section  2d,  that  the  defendant  may  make  the  inves- 
tigation provided  for  without  a  plea.  The  rights  of  the 
F^tiea  are  not  involved.  It  is  the  public  whose  interest  is 
"il«mled  by  the  statute  to  be  protected,  and  there  would 
B«era  to  be  no  necessity  to  make  a  record  of  the  proceeding 
fonlje  protection  of  either. 

We  think  the  Court  was  wrong  to  require  the  amendment. 
tt  b  sufficient  to  excuse  the  filing  the  affidavit,  if  the  plain- 
tiSi  s^how^  by  proof,  that  the  case  is  within  the  exceptions. 

ifudgmeut  reversed. 
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Abel  D.  Breed,  lessee,  plaintiff  id  error,  vs.  Gustavus  \I 
Nagle,  defendaut  in  error. 

1.  Where  there  was  a  written  contract  by  which  a  railroad  compaa 
leased  its  property  to  another,  signed  in  duplicate,  the  company  ha 
ing  one  copy  and  the  lessee  the  other,  it  is  not  competent  to  prove  tT 
contents  of  said  instrument  opon  the  statement  of  the  witness  that 
had  applied  to  the  officers  of  the  company  in  New  York  for  their  co- 
and  had  failed  to  obtain  it,  as  it  was  mislaid,  but  had  not  applied 
the  lessee  for  his  copy,  the  proof  being  offered  in  a  proceeding  agaia 
said  lessee.    (R.) 

2.  The  laborer  or  mechanic  who  does  the  work  and  famishes  the  ma. 
rials,  is  the  person  entitled  to  a  lien  npon  the  property  of  his  emploji 
nnder  the  provisions  of  the  Act  of  1869.     (R.) 

8.  The  laborer  or  mechanic  is  not  entitled  to  a  lien  on  any  greater 
*terest  in  the  property  than  his  employer  had  at  the  time  the  work  i^ 
done  or  the  materials  furnished.     {R,) 
4.  An  immaterial  error  is  no  ground  of  new  trial.     (R.) 

Mechanic's  lien.  Secondary  evidence.  New  trial.  Befc: 
Judge  Parrott.  Gordon  county.  At  Chambers.  NoveK 
ber  18th,  1871. 

Gustavus  W.  Nagle  commenced  the  statutory  proceeding 
as  a  mechanic,  against  Abel  D.  Breed,  as  the  lessee  of  t 
Selma,  Rome  and  Dalton  Railroad,  for  the  sum  of  $7,453  CZ 
for  labor  done  and  materials  furnished  in  the  construction 
said  railroad  in  the  county  of  Gordon. 

The  execution  based  on  the  aforesaid  proceedings  v^ 
levied  ^^on  the  track  and  roadbed  of  the  Selma,  Rome  atf 
Dalton  Railroad,  lying  within  said  county  of  Gordon,  af 
also  upon  the  bridges,  piers,  abutments,  etc.,  upon  said  roei.' 
lying  in  Gordon  county,  in  favor  of  Gustavus  W.  Nagle  ^ 
A.  D.  Breed,  lessee  of  Selma,  Rome  and  Dalton  Railroad; 
on  November  2d,  1870. 

The  defendant  filed  an  affidavit  of  illegality  upon  the  fol* 
lowing  grounds,  to-wit : 

1st.  Because  no  contract  was  ever  made  with  defendant  b; 
plaintiff. 

2d.  Because  plaintiff  is  a  contractor  and  not  a  mechanic 
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3d.  Because  plaintiff's  lien,  if  he  has  any,  exists  by  virtue 
of  the  proper  record  of  his  lien  in  the  Clerk's  office  of  the 
Superior  Court,  and  can  oujy  be  enforced  by  ordinary  suit  at 
lav. 

Upon  the  trial  Daniel  S.  Printup,  Esq.,  a  witness  for  the 
defeodant,  testified  as  follows,  to-wit :  There  was  a  written 
ooDtract  between  the  Selma,  Bome  and  Dalton  Railroad 
OomjMiny  and  A.  D.  Breed,  signed  in  duplicate.  Breed  tak- 
ing one  copy  and  the  officers  of  the  road  the  other.  Witness 
had,  at  some  time,  but  not  with  reference  to  this  case,  applied 
to  the  officers  of  the  road  in  New  York  for  their  copy  but  it 
was  mislaid  and  he  had  failed  to  get  it.  He  had  not  applied 
to  Breed,  who  resides  in  the  State  of  Ohio,  for  his  copy. 

Plaintiff,  at  this  point,  objected  to  the  witness'  stating  the 
contents  of  said  contract.  The  objection  was  overruled,  and 
plaintiff  excepted. 

The  Court  charged  the  jury  as  follows,  to-wit :  "  If  you 
we  satisfied,  from  the  evidence,  that  Nagle  did  the  work  as 
a  mechanic  for  Breed,  and  that  he  was  the  lessee  of  the  road, 
he  would  be  entitled  to  a  verdict.  If  you  think,  from  the 
^dence,  that  plaintiff  did  not  perform  the  work,  and  that 
Breed  was  not  tlie  lessee  of  the  road  at  the  time  the  work 
wasdonp^  yon  will  find  for  the  defendant.  If  the  evidence 
^lioy^'s  that  Nagle  was  the  contractor  merely,  and  not  the  me- 
<^auic,  tlieii^  as  a  contractor,  he  would  not  have  a  right  to 
^btv»Q  his  daim  in  this  way.  A  mechanic  may  be  a  con- 
tactor, and  if  iie  does  work  as  a  mechanic  (for  others  and 
mmself  m  contractors)  for  a  railroad  company,  he  would 
Ijftintitletl  to  enforce  his  lien  as  a  mechania  A  mechanic's 
W  is  recognizetl  by  the  Constitution ;  such  a  lien  attaches 
■iUb  time  the  lal>or  is  performed  and  the  material  furnished. 
^lie  affidavit,  the  order  of  the  Judge,  the  execution,  are  the 
^f^ias  simply  by  which  the  lien  is  enforced." 

The  jui^y  returned  a  verdict  for  the  defendant.    The  plain- 
tiff moved  for  a  new  trial  upon  the  following,  among  other 
ffmmU,  to-wit : 
lit.  Because  the  Court  erred  in  admitting  the  testimony 
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of  Daniel  S.  Printup,  Esq.^  as  to  the  coutents  of  said  w 

oontraot. 

2d.  Because  the  verdict  was  contrary  to  law  and  the  c 

of  the  Court. 

3d.  Because  the  verdict  was  contrary  to  the  evidence 
The  Court  sustained  the  motion  and  ordered  a  new 

Defendant  excepted  and  assigns  said  rulings  as  error. 

Pbintup  &  FoucHE,  for  plaintiff  in  error.  A  conti 
has  no  lien :  Footman  vs.  Pussey,  Jones  &  Co.,  decided 
nary  Term,  1872.  Nagle's  lien,  if  he  has  any,  is  upc 
property  of  his  employer,  viz:  Breed's  leasehold  int 
Ga.  Cons.,  Art.  I.,  sec.  30;  Acts  of  1869,  135;  11  Gi 
45;  19  Ga.  R.,  45;  1  Redf.  on  Rs.,  443;  31  Vt.  R.,  21 
Ind.  R.,  67 ;  37  Barb.,  205.  A  railroad  cannot  be  levi 
and  sold  in  detached  parcels:  9  Ga.  R.,  377;  2  Redf., 
13  Sergt.  and  R.,  210;  9  Watts  and  Serg.  R.,  27 ;  24 
ard  R.,  257. 

Alexander  &  Wright,  represented  by  W.  H.  Dai 
for  defendant. 

Warner,  Chief  Justice. 

The  only  error  assigned  to  the  judgment  of  the  Cou 
low  is  the  granting  a  new  trial.  Although  the  testimc 
Printnp,  as  to  the  contents  of  the  written  contract,  wi 
properly  admitted,  still,  in  our  judgment,  the  verdic 
right,  under  the  evidence  and  the  law  applicable  there< 
dependent  of  Printup's  testimony.  The  laborer  or  mec 
who  does  the  work  for  his  employer,  and  furnishes  the 
rials,  is  the  person  who  is  entitled  to  the  lien  upon  the 
erty  of  his  employer,  under  the  provisions  of  the  I 
1869,  and  then  he  is  not  entitled  to  a  lien  on  any  great 
terest  in  that  property  than  his  employer  had  in  it  i 
time  the  work  was  done  thereon ;  his  lien  is  upon  the  pr* 
of  his  employer  for  the  labor  done  and  materials  furn 
under  the  provisions  of  the  Act.     The  property  levied 
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sttisfy  the  plaintiff's  lien  by  the  sheriff  does  not  appear,  by 
the  sheriff's  entry  on  the  fi.  fa.,  to  have  been  levied  upon  as 
the  property  of  the  defendant  therein,  or  that  he  had  any  in- 
terest in  the  property  levied  on.  If  the  defendant  was  the 
lessee  of  the  railroad,  and  not  the  owner  of  it,  then  his  in- 
terest as  SQch  lessee  of  the  road  could  only  be  levied  on  and 
sold  for  his  debts  and  liabilities  to  the  extent  of  such  an  in- 
terest as  he  had  in  it  as  such  lessee.  .  The  verdict  being  right, 
Qoder  the  law  and  facts  of  the  case,  it  was  error  to  grant  the 
new  trial. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Hayden  Hughes,  plaintiff  in  error,  vs.  John  B.  Coursey, 
defendant  in  error. 

1*  Oq  a  motion  for  a  new  trial,  on  the  ground  of  newly  discovered  evi- 
dence, the  evidence  is  not  cnmulative  if  it  refers  to  a  material  issue 
Dot  made  at  the  trial,  either  by  the  pleadings  or  the  evidence. 

^  ^en  a  case  was  dismissed  in  this  Court  for  want  of  prosecution,  and 
1^  Appeared  in  a  bill,  filed  in  the  Court  below  for  a  new  trial,  that  the 
plaintiff's  counsel  had  been  misled  by  a  statement  of  the  defendant's 
couDsel,  to  the  effect  that,  under  the  rules  of  this  Court,  the  case 
*oiild  be  pat  at  the  heel  of  the  whole  docket,  on  agreement  of  coun- 
>^T  ikod  at  the  request  of  said  defendant's  counsel,  and  solely  for  his 
^Dvptiience  he  bad  so  agreed,  and  had,  in  consequence,  not  appeared 
^  tbe  c&Iling  of  the  case,  all  of  which  was  admitted  by  said  defend- 
ant^ i  counseli  who  assumed  the  whole  blame  of  the  non-appearance, 
tnd  ftdmitied  tbar,  the  plaintiff  was  in  no  laches : 

Mildj  Tbat,  as  the  motion  for  a  new  trial  was  meritorious,  and  the  fault 
of  ill  mis^nrrlflge  was  with  the  defendant  in  error,  by  his  own  admis- 
ibit,  UiG  Cfiart  should  have  sanctioned  the  bill. 

Equity,  Cumulative  evidence.  Misrepresentations.  Tried 
Wore  J  udge  A  t.exakder.    Laurens  Superior  Court.    Octo- 

Haydeii  ITu^hes  filed  his  bill  against  John  B.  Coursey, 
eentaining^  sui)8tantially,  the  following  allegations:  That 
^^  Coursey  brought  an  action  for  damages,  from  breach  of 
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contract  against  complainant,  and  at  the  April  Term,  1869 
of  Laurens  Superior  Court,  a  judgment  was  rendered  for  ih< 
plaintiff  for  $350,  with  interest  and  costs  of  suit;  that  com- 
plainant moved  for  a  new  trial,  which  motion  was  overruled al 
April  Term,  1871 ;  that  a  bill  of  exceptions  to  said  decision 
was  filed  in  accordance  with  the  statute,  and  placed  upon  the 
docket  of  the  Supreme  Court  for  a  hearing,  at  the  June  Term, 
1870,  of  said  Court;  that  counsel  was  prepared  to  represent 
complainant  in  the  Supreme  Court,  but  was  prevented  fromso 
doing  by  representations  of  counsel  for  defendant ;  that  Rivers, 
counsel  for  complainant,  was  approached  by  Stanley,  counsel 
for  defendant,  and  urged  to  consent  that  said  case  might  be 
placed  at  the  heel  of  the  docket  of  the  Supreme  Court,  for,  on 
account  of  the  health  of  his  (Stanley's)  wife,  it  would  be  verjf 
inconvenient  for  him  to  attend  and  argue  said  cause  in  ib 
regular  order;  that  he  had  recently  had  an  interview  witli 
John  Rutherford,  Esq.,  an  attorney  of  said  Court,  who  stated 
that,  under  a  rule  of  said  Court,  counsel  could,  by  agreement 
transfer  a  case  to  the  heel  of  the  docket,  and  all  that  was  nec- 
essary to  accomplish  this  end  was  to  write  to  the  Clerk,  in* 
form  him  of  the  consent,  and  ask  him  to  make  the  transfer 
complainant  charges  that  his  said  counsel,  acting  under  th( 
aforesaid  representations,  and  influenced  wholly  by  a  desin 
to  accommodate  his  friend,  Mr.  Stanley,  entered  into  the  con- 
sent to  postpone  the  case,  believing,  at  the  time,  that  suet 
was  the  rule  and  practice  of  the  Supreme  Court  in  referenc( 
to  the  transfer  of  cases;  that  complainant's  counsel,  undei 
these  circumstances,  failed  to  attend  the  Supreme  Court  oi 
the  day  said  cause  was  called,  in  its  order,  and  there  being ]i< 
one  representing  the  plaintiff  in  error,  the  writ  of  error  wtt 
dismissed;  prayer,  that  any  further  proceeding  on  the  judg 
ment  or  execution  aforesaid  be  enjoined  until  the  furtbei 
order  of  the  Court;  that  the  verdict  and  judgment  be  S0 
aside  and  a  new  trial  awarded ;  that  the  writ  of  subpoeiM 
issue. 

Exhibit  ^^A"  contained  the  record  of  the  suit  in  favor  <> 
John  B«  Ooursey  vs.  Hayden  Hughes.    The  declaration  ooo* 


^ 
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dioed,  sabetantiallj;  the  following  allegations :  That  on  or 
iboQt  the  second  Monday  in  October^  1866,  Hayden  Hughes 
eotered  into  a  contract  with  petitioner  for  his  services  as  over- 
Mr  or  agent  on  said  Hughes'  plantation  for  the  year  1867, 
petitioner  to  be  paid  $500,  and  to  be  furnished  with  supplies 
of  all  kinds  sufficient  to  maintain  petitioner  and  his  family, 
eoosisting  of  a  wife  and  five  children,  for  the  year  1867; 
that  petitioner  prepared  to  enter  the  service  of  said  Hughes, 
at  great  expense;  that,  after  petitioner  had  entered  upon  his 
doties  as  aforesaid,  to-wit :  on  January  1st,  1867,  said  Hughes 
qeeted  petitioner  and  bis  family  from  said  plantation,  to  his 
damage  $1,500. 

Hayden  Hughes  pleaded  the  general  issue;  further,  that 
1m contracted  with  plaintiff,  upon  condition  that  defendant 
ciNild  employ  labor;  that,  afterward,  plaintiff  and  defendant 
M  a  fall  settlement,  and  plaintiff  lefl  his  service  volunta- 
lily. 

The  jury  found  a  verdict  for  the  plaintiff  for  $350  and 
eoBt. 

Exhibit  "B"  contained  the  proceedings  in  said  cause  afler 
▼wdict  substantially  as  follows,  to-wit : 

Counsel  for  defendant  moved  for  a  new  trial  upon  the  fol- 
fewing  grounds,  to-wit : 

1st  Because  the  verdict  is  contrary  to  law. 

^.  Because  the  verdict  is  contrary  to  evidence. 

3d.  Because  the  verdict  is  contrary  to  the  evidence  and 
«« principles  of  justice  and  equity. 

4tb.  Because  the  verdict  is  decidedly  and  strongly  against 
fte  weight  of  evidence. 

8th.  Because  of  newly  discovered  evidence  material  to  the 
^. 

h  support  of  the  last  ground  the  affidavits  of  Nathan 
•ones,  Elmira  Hughes  and  John  Hughes,  to  the  effect  that 
plwntiff  had  attempted  to  employ  for  his  own  place,  for  the 
yttr  1867,  hands  in  the  service  of  defendant,  were  ap[>ended. 

^e  Court  overruled  the  motion  for  a  new  trial,  and  the 
Weodant,  Hayden  Hughes,  excepted. 
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The  Court  refused  the  injuDction,  and  plaintiff  in  ei 
excepted  and  assigns  said  ruling  as  error. 

Lyon,  DeGraffenrbid  &  Irvin  ;  Hansell  &  Hi 
SELL,  represented  by  B.  H.  Hill  ;  Jonathan  Rivers, 
plaintiff  in  error. 

No  appearance  for  defendant. 
McCay,  Judge. 

We  are  very  reluctant  to  do  anything  looking  towar< 
relaxation  of  the  effect  of  the  judgments  of  this  Court.  1 
no  judgment,  obtained  in  any  Court,  in  favor  of  one  wh 
fault  produced  the  judgment  ought  in  justice  to  stand.  I 
only  the  bill  but  the  affidavit  of  the  counsel  of  the  defend 
in  error  shows  that  the  case  was  dismissed  here  in  coi 
quence  of  the  fault  of  the  defendant's  counsel.  Mr.  Ri\ 
was  ready  to  come  here  and  give  the  case  his  attention, 
did  not  come  in  consequence  of  the  statements  of  Mr.  St 
ley,  and  solely  to  accommodate  him.  It  seems  outrage 
that  a  judgment  should  go  in  favor  of  the  defendant  in  ei 
and  to  the  profit  and  gain  of  such  defendant  when  the  wb 
fault  was,  as  is  admitted,  in  him.  As  this  seems  a  meritori 
case,  and  the  motion  for  new  trial  failed  by  the  fault  of 
defendant,  we,  with  some  reluctance,  reverse  the  judgmen 

If  it  be  true,  as  the  affidavits  appended  to  the  motion 
a  new  trial  show,  that  the  plaintiff  in  the  original  suit 
the  cause,  or  a  leading  cause  why  Hughes  was  unable  to 
bands  for  the  new  year,  it  would  be  a  very  strong  replj 
bis  claim  against  Hughes.  Nothing  of  this  appeared  in 
pleadings  or  in  the  evidence  at  the  trial,  and  it  would,  as 
think,  be  a  misuse  of  the  word  to  call  this  cumulative  te 
mony.  True,  it  adds  to  the  defenses  Hughes  has,  but  i 
not  evidence  on  the  same  line  of  defense  set  up  by  the  pie 
ings  and  evidence  at  the  trial. 

Judgment  reversed. 
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William  Satterfield,  plaintiff  in  error,  w.  A.  Shwab 
AND  Company,  defendants  in  error. 

TbesUtate  of  limitations  was  suspended  from  December,  I860,  to  the 
first  of  December,  1861|  and  again  from  November  8th,  1865,  to  July, 
1868,  and  an  accoant  which  became  due  in  August,  1861,  and  was 
raedoQ  Joly  13th,  1869,  was  not  barred.     (R.) 

Statate  of  limitations.    Before  Judge  Parrott.    Bartow 
Superior  Court.     March  Term,  1872. 

For  the  facts  of  this  case  see  the  decision. 

John  W.  Wopford,  represented  by  Henry  Jackson  & 
Bbotheb,  for  plaintiff  in  error. 

Wabren  Akin,  for  defendants. 
Wabneb,  Chief  Justice. 

The  plaintiffs  brought  their  action  against  the  defendant 
ODan  open  account  for  goods  purchased  in  June,  1861,  and 
which  became  due  on  the  21st  of  August,  1861.  Suit  was 
commeoced  on  the  13th  day  of  July,  1869.  The  defendant 
pleaded  tlie  statute  of  limitations  in  bar  of  the  plaintiff's 
right  to  recover.  The  jury,  under  the  charge  of  the  Court, 
foand  a  verdict  for  the  plaintiffs.  The  Court  charged  the 
jury  that  tlie  statute  of  limitations  was  suspended  from  the 
ittf>nth  of  December,  1860,  to  the  1st  of  December,  1861, 
*>wl  was  again  legally  suspended  on  the  8th  of  November, 
1^5,  ai)d  tlitl  not  commence  to  run  again  until  the  month 
of  Jiily^  1H6S,  and  that  an  account  made  in  the  year  1861, 
^feli  beciune  due  in  August  of  that  year,  and  sued  on  the 
IStliof  July,  1869,  was  not  barred  by  the  statute  of  limita- 
^m  uuless  four  years  had  elapsed  from  the  1st  of  December, 
^8G1,  to  tlie  8th  of  November,  1866,  to  which  charge  the 
Wendant  excepted.  In  our  judgment,  there  was  no  error 
^  the  charge  of  the  Court  to  the  jury,  and  that  the  plain- 
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tiffs'  right  of  action  was  not  barred  by  the  statute  of  limiUi- 
tionSy  under  the  laws  of  this  State. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


1 


Richard  Roe,  casual  ejector,  and  C.  Lopez,  tenant  in  pos- 
session, plaintiffs  in  error,  V8,  John  Doe,  ex  demise^  Lbk- 
UEL  T.  Downing,  administrator,  et  cU.,  defendants  in  error. 

1.  An  action  of  ejectment  is  not  strictly  an  action  for  a  tort,  bat  if  ft 
mixed  action,  partly  and  nominally  for  a  forty  bat  mainly  to  try  title  to 
land. 

2.  Where,  in  a  declaration  in  ejectment,  the  caster  is  alleged  as  oceo^ 
ring  since  the  1st  of  June,  1865,  but  the  proof  shows  the  defendant  to 
have  been  in  possession  before  the  1st  of  June,  1865,  the  action  iflnot 
barred  by  the  Act  of  March  16th,  1869,  because  not  brought  within 
three  months  after  the  16th  March,  18C9. 

8.  No  damages  or  mesne  profits  can  be  recovered  behind  the  1st  of  Jane, 
1865,  but  the  defendant,  if  he  defends  by  his  possession  ander  color 
alone,  must  show  that  possession  to  have  been  continued  seven  yean 
before  bringing  the  suit. 

Ejectment.  Statute  of  Limitations.  Jlfe^ne  profits.  Pre- 
scription. Tried  before  Judge  Harrell.  Muscogee  Supe- 
rior Court.     May  Term,  1871. 

John  Doe,  on  the  several  demises  of  Lemuel  T.  Downing^ 
as  administrator  of  Sebastian  Hoffman,  deceased,  of  Felix 
McArdle,  as  administrator  of  Thomiis  Brassill,  deceased,  and 
of  Catherine  McArdle,  brought  ejectment  for  a  lot  of  land 
in  the  city  of  Columbus,  in  the  county  of  Muscogee,  kuovQ 
as  number  seventy -seven,  lying  on  the  west  side  of  Broid 
street,  fronting  easterly  on  said  street,  forty-five  feet  nortli 
and  south,  and  extending  back,  westerly  of  the  same  widthj 
one  hundred  and  forty-seven  feet  ten  inches,  containing  three* 
sixteenths  of  an  acre,  more  or  less,  against  Richard  Boe^ 
casual  ejector,  and  C.  Lopez,  tenant  in  possession.  The  ouster 
is  laid  in  the  counts,  under  the  first  two  demises,  on  January 

th^  1864,  and  in  the  count,  under  the  last,  on  October  11th, 
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1868.    The  declaration  was  filed  in  office  on  November  Sth^ 
1870. 

The  ddendants  pleaded  the  general  issue,  and  the  statute 
of  limitations. 

Upon  the  trial,  the  following  evidence  was  introduced  for 
the  plaintiffs : 

Henry  McCauley,  sworn:  Knew  Thomas  Brassill  from 
1855  antil  his  death,  in  1868 ;  Catherine  McArdle  is  his  only 
ninriving  sister;  he  had  no  brothers,  wife  or  children.  Am 
acqoainted  with  the  lot  sued  for ;  Sebastian  Hoffman  was  in 
posesBion  in  1855,  and  remained  in  possession  until  his  death, 
which  occurred  about  the  beginning  of  the  war ;  the  rent 
anoe  January  Ist,  1867,  was  worth  $200  per  annum.  Lopez 
was  pat  in  possession  by  Brassill  about  October  1st,  1863, 
and  remained  in  possession  until  his  death,  in  1868.  Wit- 
SB  was  present,  in  the  spring  or  summer  of  1866,  when 
BiBSBill,  in  the  presence  of  James  O'Connor  and  witness,  de- 
iDanded  possession  ef  the  lot  of  Lopez ;  Lopez  refused  to 
deliver  possession ;  witness  was  in  possession  of  a  part  of  the 
lot;  did  not  deliver  it  up  to  Lopez;  he  gave  it  to  witness, 
lod afterwards  took  some  proceedings  to  eject  him;  witness 
give  some  kind  of  a  bond,  by  which  he  held  the  land ;  the 
ittorney  for  Lopez  dismissed  the  case  during  a  recess  of  Court. 
Plaintiff^  introduced  a  deed  to  the  lot  from  William  H, 
Harrell  to  Sebastian  Hofiinau,  dated  January  22d,  1840,  re- 
ended  January  24th,  1840. 

Also,  letters  of  administration  upon  the  estate  of  Sebastian 
Hoffouui,  issued  to  Lemuel  T.  Downing  on  January  14th, 
1862. 

Abo,  deed  from  Lemuel  T.  Downing,  administrator,  to 
Thomas  Brassill,  to  said  property,  dated  May  4th,  1863,  re- 
sided September  14th,  1863. 

Also,  letters  of  administration  on  the  estate  of  Thomas 
Bnumll,  deceased,  issued  to  Felix  McArdle  on  December  7th, 
1868. 

Ah),  the  execution  docket,  showing  two  executions  against 
p  Kid  Fdix  McArdle^  administrator^  dated  January  30th,  1871 , 

yOL.ZI.TI.9. 
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based  npon  judgments  rendered  at  the  December  Term,  18 
of  Muscogee  Superior  Court,  one  for  $64  36,  principal,  1 
sides  interest  and  costs,  the  other  for  $208  70,  princip 
besides  interest  and  costs. 

Felix  McArdle,  sworn:  Brassill  put  Lopez  in  posse 
slon  of  the  premises  in  dispute  about  October  1st,  1861 
Catharine  was  always  recognized  as  the  sister  of  Tbonu 
Brassill;  never  heard  him  speak  of  half  brothers  and  sisten 
witness  had  seen  a  man  in  the  city  of  Columbus  who  passe 
for  his  father;  Hoffman  died  before  the  war;  thinks  he  live 
on  the  lot  in  dispute  when  he  died ;  has  known  Brassill  sim 
1866. 

Plaintiff  dosed  his  case,  and  defendants  introduced  tli 
following  testimony : 

Gettinger,  sworn :  Lopez  went  in  possession  in  186S 

does  not  know  that  he  claimed  the  property  as  his  own;  I 
lived  on  the  place;  knew  Brassill  in  his  life ;  never  heard  hii 
say  anything  about  buying  the  property. 

Sharp,sworn :  Lopez  went  into  possession  in  thefii 

of  1863  or  first  of  1864  ;  he  always  claimed  the  lot  as  hisowi 
witness  went  to  Brassill  to  rent  said  property ;  Brassill  sai 
be  had  nothing  to  do  with  it,  as  the  lot  belonged  to  Lope: 
Lopez  was  present  at  the  time,  but  was  not  in  possessioi 
Brassill  said  he  bought  the  property  for  Lopez. 

S.  H.  Hill,  sworn  :  Lopez  was  in  posseasion  in  1864,  du 
ing  Brassill's  life;  witness  inquired  of  Brassill,  once  in  tl 
presence  of  Lopez,  what  he  asked  for  the  place;  Brass 
responded  that  he  had  nothing  to  do  with  it,  and  that  wi 
ness  must  see  the  old  man,  pointing  to  Lopez,  as  the  pla 
belonged  to  him. 

Booher,  sworn :  Lopez  went  into  possession  in  186 

during  the  life  of  Brassill;  witness  asked  Brassill  if  he  woo 
sell  the  place ;  he  responded  that  he  could  not  sell  it,  as  t 
place  belonged  to  Lopez;  witness  asked  him  to  see  Lop 
for  witness,  which  he  promised  him  to  do. 

Plaintiff,  in  rebuttal,  read  in  evidence  a  bill  in  equil 
filed  in  office  on  April  14th^  1866,  returnable  to  the  M 
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Tenn,  1866,  of  Muscogee  Superior  Court,  in  which  said  C. 
Upez  was  complainant,  and  Thomas  Brassill  defendant, 
GODtaiDing  substantially  tlie  following  allegations  : 

That  in  1861  complainant  formed  a  partnership  with  de- 
iendant  for  the  purpose  of  manufacturing  cigars  and  the 
pincbase  and  sale  of  tobacco ;  that  defendant  received  all 
the  proceeds  of  said  business,  and  in  1863  informed  com- 
plainant that  he,  defendant,  then  had  in  his  hands  over 
|20,000  in  Confederate  money,  the  property  of  complainant; 
that  nnder  instructions  from  complainant  defendant  pur- 
chased a  house  and  lot  with  complainant's  said  money,  pay- 
ing $5,800  for  the  same,  from  Lemuel  T.  Downing,  admin- 
istrator upon  the  estate  of  Sebastian  Hoffman ;  that  defendant 
informed  complainant  that  he  had  purchased  said  property 
fo  him,  and  that  complainant  could  take  possession  of  the 
8Mne;  that  soon  after  the  purchase  of  said  property,  which 
oocorred  early  in  the  year  1863,  complainant  asked  defend- 
Mt,  who  was  then  sick  in  bed,  as  to  the  title  to  said  lot,  and 
^  answered  that  there  was  no  trouble  about  it,  and  that  as 
Boon  as  he,  defendant,  could  attend  to  business,  (being  then 
confined  to  his  bed,)  he  would  turn  over  to  complainant  the 
title  papers  to  said  property ;  that  complainant  went  into 
po»e5rion  of  said  lot  in  the  year  1863,  and  has  remained  in 
P<^e^€3eion  until  the  present  time;  that  soon  after  the  part- 
BerBbip  b€twe€n  complainant  and  defendant  was  dissolved^ 
whidi  occurred  in  the  month  of  April,  1865,  complainant 
jC^M  upon  defendant  for  a  settlement  of  their  partnership 
|Win€gSj  and  for  the  title  papers  to  said  lot ;  that  under  one 
'  pjttense  or  another  said  defendant  has  postponed  the  matter, 
^1^1  TOmplainant  has  discovered,  by  a  reference  to  the  records 
of  Mueeogee  county,  that  said  defendant  took  the  title  to 
**'dIot  in  his  own  name.  Prayer:  that  defendant  may  be 
^fit^ed  to  he  a  trustee,  holding  the  title  to  said  property  for 
fte  Woefit  of  complainant ;  that  he  may  further  be  decreed 
^  exfctite  a  deed  to  said  property  conveying  the  same  to 
^^pUinant;  that  the  writ  of  subpoena  may  issue. 
PiAiutiff  then  introduced  the  verdict  of  the  jury,  which 
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was  in  favor  of  the  defendant,  and  the  judgment  of  the  Court 
based  thereon.  Verdict  and  judgment  rendered  at  Novem- 
ber Term,  1869,  of  Muscogee  Superior  Court. 

Also,  the  judgment  of  the  Superior  Court  rendered  at  No- 
vember Term,  1870,  making  the  judgment  of  affirmance  of 
the  Supreme  Court  in  ^id  case  the  judgment  of  that  Court. 

Plaintiff  reintroduced  Felix  McArdle,  who  testified  as 
follows :  The  estate  of  Brassill  is  in  debt  about  $6,000,  and 
has  no  personalty  with  which  to  pay  the  debts ;  the  land 
sued  for  is  now  all  the  property  left  belonging  to  the  estate. 

Defendants  then  introduced  receipts  in  full  of  the  execu- 
tions against  Felix  McArdle,  administrator,  placed  in  evi- 
dence by  plaintiff. 

The  jury  returned  a  verdict  for  the  defendants.  Plaintiff 
moved  for  a  new  trial  upon  the  following  grounds,  to- wit: 

1st.  Because  the  said  verdict  is  strongly  and  decidedly 
against  the  evidence,  and  absolutely  without  any  evidence  to 
support  it. 

2d.  Because  said  verdict  is  against  law. 

The  Court  granted  a  new  trial,  and  defendants  excepted 
and  now  assign  said  ruling  as  error. 

W.  Dougherty;  Blandford  &  Cratvford;  W.  F. 
Williams  ;  B.  A.  Thornton,  for  plaintiffs  in  error. 

L.  T.  Downing,  for  defendant. 

McCay,  Judge. 

Mr.  Chitty  says  that  the  action  of  ejectment  is  neither  « 
personal  nor  a  real  action,  but  a  mixed  one — partly  to  ic*3 
titles,  and  partly  for  damages,  though,  for  many  years,  tt^« 
damages  were  only  nominal,  say  a  shilling,  the  real  recove^'J 
being  the  land :  1  Chitty^s  Plead.,  188.  And,  until  our  A-^ 
of  1834,  this  was  the  law  of  Georgia.  Since  then,  the  f^ 
covery  is  also  for  the  meme  profits,  though  it  has  always  he^^ 
the  practice  to  introduce  a  special  count  for  this  purpose,  ab^^"' 
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doning  the  fiction.     The  real  object  of  the  action  is  to  recover 
the  land^  and  it  is  only  as  a  fiction  that  it  is  for  trespass. 

We  have,  in  Georgia^  no  statute  of  limitations  for  such 
an  action.  We  attain  the  same  end  by  our  law  of  prescrip- 
tioD,  which  gives  the  person  in  possession  for  seven  years  a 
title.  And  yet  the  Code^  which  has  no  period  of  limitations 
for  ejeetment^  has  a  provision  that  all  actions  for  trespass 
Qpon,  or  damages  to  realty  shall  be  brought  within  four 
years  after  the  right  of  action  accrues.  According  to  the 
ugument  of  the  plaintiff  in  error,  an  action  of  ejectment  is 
burred,  under  the  Code,  in  four  years.  We  do  not  think  it 
y^B  the  intention  of  the  codifiers  to  include  the  action  of 
^ectment  under  the  head  of  actions  of  trespass.  Nor  was  it 
the  intent  of  the  Act  of  1869  to  include  it  within  the  term 
M9.  It  is  not  the  natural  proper  meaning  of  the  word.  No 
Jiwyer,  in  the  ordinary  use  of  the  word  tort,  intends  to  in- 
dnde  actions  of  ejectment,  however  well  he  may  know  that 
it  has  that  form. 

It  is  an  action  to  try  titles  to  land — a  fictitious  proceeding, 

in  which  John  Doe  alleges  that,  having  leased  from  A  B  cer- 

tab  hind,  Richard  Roe,  with  sticks  and  stones,  drove  him 

ont,  and  did  him  great  damage.     This  looks  very  tortious ; 

Injt  the  writ  is  to  be  served  on  the  tenant  in  possession,  and 

^e  is  required  by  law  (new  rules  of  Court,  section  25,)  to  ad- 

oit,  in  effect,  everything  charged  against  him,  to-wit :  lease, 

^try  and  ouster.     Having  done  this,  admitted  the  trespass, 

■  h«  maj-  defend — that  is,  the  reai  action  goes  on. 

B^  Th€  count  for  mesne  profits  is,  no  doubt,  within  the  Act  of 

^PSSd.    It  has  always  been  held  in  this  State  not  to  have  the 

^pttie  statutory  period  of  limitations  as  the  action  to  try  titles. 

if e  cannot  but  think  that  if  it  had  been  intended  to  include 

ft«tolion  of  ejectment  within  this  Act  of  1869,  considering 

ti*^  great  detail,  which  is  a  marked  feature  of  the  Act,  some 

^^n  and  more  definite  language  would  have  been  used  than 

^li^^onls,  **aU  actions  for  torts/*  and  so  thinking,  we  affirm 

****  judgm^t*  ^ 

Judgtoent  affirmed. 
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Allen  Willla3ison,  plaintiff  in  error,  vs.  John  R.  Ward- 
law,  defendant  in  error. 

Where  suits  were  commenced  on  promissory  notes  and  judgments  ren- 
dered in  favor  of  the  plainiifif,  which  were  set  aside  by  the  Supreme 
Court,  upon  the  ground  that  said  suits  were  void,  and  within  six 
months  from  this  judgment  said  notes  were  again  sued,  these  hdbt 
will  not  prevent  the  statutory  bar  from  attaching.     (B.) 

Statute  of  Limitations.  Dismissal  and  renewal.  Before 
Judge  Harvey.  Walter  Superior  Court.  February  Term, 
1872. 

John  B.  Wardlaw  brought  complaint  against  Allen  Wil- 
liamson on  thirteen  promissory  notes,  each  dated  February 
14th,  1860,  due  January  1st  next  thereafter,  each  for  the  sum 
of  $50,  except  one  for  the  sum  of  $15  62,  signed  by  John 
Hatfield  and  Allen  Williamson,  payable  to  John  R.  Ward- 
law  or  bearer,  except  one  of  the  $50  notes,  which  was  paya- 
ble to  said  Wardlaw,  as  administrator  of McConnelL 

The  declaration  was  filed  in  office  on  September  26th|  1870. 
The  defendant  pleaded  the  statute  of  limitations. 

It  appeared  from  the  evidence  that  one  summons  issued, 
embracing  all  of  the  aforesaid  notes,  from  the  County  Court 
on  October  19th,  1866,  and  that  judgments  were  rendered 
on  the  same  on  December  10th,  1866;  that  the  business  of 
the  County  Court  was  transferred  to  the  Superior  Court,  and 
that  in  this  last  tribunal,  in  M^rch,  1870,  a  motion  was 
made  to  set  said  judgments  aside,  which  was  overruled ;  that 
said  cause  was  carried  to  the  Supreme  Court  and  the  deoudon 
reversed  at  June  Term,  1870. 

The  Court  charged  the  jury  as  follows,  to-wit :  **In  this 
case  the  defendant  pleads  the  statute  requiring  such  claims 
as  those  sued  on  to  be  sued  by  January  1st,  1870,  in  bar  of 
the  plaintiff's  right  of  action.  The  plaintiff  alleges  that  the 
notes  in  controversy  were  sued  on  in  the  year  1866,  in  the 
monthly  County  Court,  and  judgments  obtained  on  the 
same;  that  since  January  1st,  1870,  the  said  judgments  have 
been  set  aside  and  that  he  has  commenced  this  action  on  said 
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notes  within  six  months  after  the  said  judgmeDts  were  set 
aside.  I  charge  you  that  if  the  plaintiff,  in  the  year  1866^ 
carried  these  notes  to  the  County  Judge  to  sue^  and  the 
CoQDtj  Judge  sued  them  in  the  manner  shown  by  the  sum- 
moos  aod  docket  of  his  Court^  and  the  plaintiff  supposed 
such  suits  to  be  valid^  and  the  defendant  treated  them  as 
BQch  nntll  the  motion  was  made  to  set  the  judgments  aside, 
aod  after  said  judgments  were  set  aside  the  plaintiff  recom- 
menoed  suit  within  six  months,  he  would  have  the  right  to 
inaiotain  his  suit  and  the  notes  are  not  barred.  Such  I  con- 
sider the  spirit  of  the  law,  which  allows  a  party  to  reoom- 
oieoeesuit  within  six  months,  though  it  is  stretching  the 
better  of  it  a  great  way/^ 

,  The  jury  returned  a  verdict  for  the  defendant,  and  the 
pl&iotiff  moved  for  a  new  trial  because  the  verdict  was  oon- 
^ixuy  to  the  charge  of  the  Court,  the  law  and  the  evidence. 
The  motion  for  a  new  trial  was  sustained  by  the  Court, 

^Qd  defendant  excepted  and  assigns  error  upon  the  following 

Stands,  to-wit : 

Ist  Because  the  Court  erred  in  his  said  charge. 

2d.  Because  the  verdict  was  right  even  if  against  the  said 

charge. 

3d.  Because  the  verdict  was  consistent  with  said  charge. 

Wrioht  &  Feathebston  ;  D.  C.  Sutton,  for  plaintiff 

in  error.     1st  Limitation  laws  are  laws  of  repose :  Ang.  on 

IrtUL,  sees.  23,  29,  485,  488  ;  2d  Par.  on  Co.,  342;  5th  Ga. 

R,4a6;  15th  lb.,  11 ;  12th  J6.,  61 ;  16th  Wend.  R.,  672; 

Angi^ll  ou  Lim.,  329 ;  2d  Munf.  R.,  181 ;  1st  Cheves  R., 

208;  1st  Atk,  R.,  1 ;  26.,  232  ;  2d  Ga.  Dec,  201 ;  1st  Ga. 

R,  32,    2d.  Act  of  1870  is  a  bar:  1st  Ga.  R.,  32.     3d.  The 

former  judgments  were  mere  nullities :  40th  Ga.  R.,  702. 

McCcTTCHEN  &  Shumate,  represented  by  R.  J.  McCamy, 
^  defendatit. 
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Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendants  o 
Beveral  promissory  notes,  as  set  forth  in  his  declaration.  Th 
defendants  pleaded  the  statute  of  limitations.  The  not€ 
were  dated  14th  February,  1860,  and  due  the  1st  of  Januac 
next  thereafter.  On  the  trial  of  the  case  the  jury  found 
verdict  for  the  defendants.  A  motion  was  made  for  a  n& 
trial,  which  was  granted  by  the  Court,  and  the  defendaa 
excepted.  The  fourth  section  of  the  Act  of  1869  declare 
that  all  actions  on  promissory  notes  made  prior  to  the  1st  m 
June,  1865,  not  then  barred,  should  be  brought  by  the  1 
of  January  next  thereafter,  or  the  right  of  the  plaintiff,  aa 
all  right  of  action  for  its  enforcement  should  be  forev« 
barred.  It  was  contended  by  the  plaintiff  that  suit  wa 
commenced  on  these  notes  within  time,  but,  under  the  d  -' 
cision  of  this  Court,  in  WiUiamson  vs.  Wardlaw^  40  Oeorff^ 
JieportSf  702,  there  never  was  a  suit  upon  them,  that  th 
former  attempt  to  sue  them  and  the  proceedings  had  for  thm 
purpose  was  void,  and  the  action  on  them  must  be  considers 
as  having  been  commenced  for  the  first  time  on  the  26th  c 
September,  1870,  the  date  of  the  commencement  of  the  pr^ 
sent  action,  and  was,  therefore,  barred  under  the  provision 
of  the  Act  of  1869.  It  was  error  in  the  Court  to  grant 
new  trial  on  the  statement  of  facts  contained  in  the  record. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Owen  Smith,  administrator,  plaintiff  in  error,  vs.  WiLLUM 
D.  Howell  et  al,  defendants  in  error. 

Where,  in  a  suit  pending  on  a  promissory  note  dated  before  the  l£t  tf 
Jnne,  1865,  it  appeared  that  the  snit  was  in  the  name  of  &n  tulmi^U 
trator,  that  a  widow  and  minor  children  were  tlae  sole  diatributeei  S 
the  estate,  and  that  the  note  had  been  taken  by  the  admin'tAtrator  tf 
pa^  of  the  consideration  of  a  tract  of  land  sold  by  bim  bebngipg  | 
the  estate : 


\ 
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Sddf  That,  pnma  /a<?itf,  the  note  was  due  to  the  widow  and  minorsi 
and  within  the  exceptions  to  the  Act  of  October  18,  1870,  so  that  the 
tax  affidavit  was  unnecessary. 

Belief  Act  of  1870.  Tax  affidavit.  Exceptions.  Before 
Judge  Sessions.  Lowndes  Superior  Court.  December  Ad- 
Jooraed  Term,  1871. 

Owen  Smiih|  as  administrator  upon  the  estate  of  Aaron 
Giddeos,  deceased,  brought  complaint  against  William  B. 
Haoning,  as  administrator  upon  the  estate  of  William  Ashley 
tod  "William  D.  Howell  as  makers,  and  Leroy  F.  Dasher 
aod  Edwin  S.  Dasher  as  indorsers,  on  a  note  dated  December 
27th,  1856,  due  one  day  after  date,  for  the  sum  of  $1,200, 
with  a  credit  thereon  of  $70,  dated  April  23d,  1857.  When 
8ud  cAiise  was  called  for  trial,  defendants  moved  to  dismiss 
the  same  because  no  affidavit  as  to  payment  of  taxes  had 
been  filed  as  required  by  the  Relief  Act  of  1870. 

The  plaintiff,  Owen  Smith,  was  sworn,  who  testified  sub- 
stantially as  follows :  That  he,  as  administrator,  sold  certain 
wd  estate  as  the  property  of  his  intestate  to  Leroy  F.  Dasher 
tod  £dwin  S.  Dasher,  who  transferred  the  note  sued  on  in 
payment  therefor ;  that  said  sale  occurred  since  June  1st, 
1865^  that  said  note  is  the  property  of  the  estate  of  Aaron 
Giddens,  deceased  ;  that  the  widow  and  minors  are  the  only 
J>&Ji^  to  saitl  estate ;  that  the  indorsements  were  made  since 
Jnjje  1st,  1865- 

The  Court  dismissed  the  suit  as  to  the  makers,  and  ordered 
j'l^iaient  against  Edwin  S.  Dasher,  one  of  the  indorsers, 
tt^re  being  no  service  as  to  the  other ;  whereupon  plaintiff 
la  error  excepted  and  assigns  said  ruling  as  error. 

I'^PLES  &  Lylbs,  represented  by  C.  Peeples  ;  A.  H. 
*^a^'Si;ll,  for  plaintiff  in  error. 

Appearance  for  defendants. 
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McCay,  Judge. 

We  have,  id  several  cases  since  the  passage  of  the  Act  of 
13th  October,  1870,  ruled  that  if  a  widow  and  minor  chil- 
dren were  the  equitable  owners  of  a  debt,  the  case  was  within 
the  exceptions  to  that  Act,  even  though  the  legal  title  was 
in  a  guardian,  executor,  administrator  or  trustee.  This  is 
clearly  such  a  case.  At  the  date  of  the  Act  this  note  was 
the  property  equitably  of  these  minors  and  the  widow,  ia 
good  faith,  and  according  to  the  rulings  we  have  alluded  to, 
the  case  is  within  the  exceptions  to  the  Act. 

Judgment  reversed. 


B.  P.  S.  KiMBRO  &  Company,  plaintiffs  in  error,  vs,  6£0BG9 
W.  Edmondson,  sheriff,  defendant  in  error. 

Where  a  sheriff  fails  to  advertise  and  sell  goods  levied  on  under  a  mor^ 
gage ^. /a.  on  the  10th  of  April,  1871,  until  the  first  Taesday  in  O0 
tober,  upon  the  ground  that  the  defendant  notified  him  that  he  wonL.. 
apply  for  a  homestead  exemption  in  said  property,  which  exemptio  ' 
was  not  set  apart  until  September  19th,  1871,  upon  application  in  b^ 
half  of  plaintiffs  in  fi*fa,,  a  rule  absolute  should  be  issued  again^ 
him.     (R.) 

Eule  against  sheriff.   Execution.    Diligence.    Tried  before 
Judge  Wright.    Fayette  Superior  Court.    October  Term 
1871. 

On  March  28th,  1871,  an  execution  based  upon  a  mort* 
gage  on  personalty,  issued  in  favor  of  B.  P.  S.  Kimbro  and 
Company  against  L.  E.  Tidwell,  for  the  sum  of  $388  07. 
principal  debt,  besides  interest  and  costs,  to  be  levied  ^'  of  a 
two-thirds  of  a  stock  of  goods,  now  in  the  hands  of  L.  H 
Tidwell,  in  the  town  of  Fayetteville."  The  execution  waE 
levied  upon  the  property  therein  described  on  April  10th, 
1871.  At  the  October  Term,  1871,  a  rule  was  served  on 
George  W.  Edmondson^  sheriff  of  Fayette  county^  requiring 


i 


ATLANTA,  JULY  TERM,  1872.  131 

Eambro  k  Company  vs,  Edmondson. 

bim  to  show  cause  why  he  should  not  pay  over  the  principal, 
interest  and  costs  due  on  the  above  stated  execution.     In  re- 
sponse to  the  rule  the  sheriff  answered  substantially  as  fol- 
lows: That  the  defendant,  L.  E.  Tidwell,  notified  respondent 
of  bis  application  for  a  homestead,  which  was  duly  set  apart 
00  September  19th,  1871,  in  the  property  embraced  in  said 
jL/o./  that  this  fact,  together  with  others  hereinafter  men- 
txmed,  prevented  the  sale  of  said  property  on  the  first  Tues- 
day in  October,  1871;  that  had  said  property  been  sold  at 
IB  earlier  date  the  defendant,  L.  E.  Tidwell,  would  have 
claimed  a  homestead  in  the  proceeds  of  said  sale ;  that  if  the 
property  had  been  sold  on  the  first  Tuesday  in  July,  1871, 
B8  first  advertised,  the  same  would  not  have  brought  more 
than  one  hundred  dollars ;  that  aftier  the  levy  and  before 
fiaid  property  could  have  been  brought  to  sale,  said  L.  E. 
I'idwell  notified  respondent  that  the  property  should  not  be 
broQght  to  sale,  from  which  he  understood  that  said  Tidwell 
^ould  take  his  homestead  or  exemption  before  the  same  could 
<>^8old;  that  said  mortgage  is  illegal  and  unauthorized,  in 
^his  that  there  is  no  law  authorizing  a  mortgage  to  be  made 
Oil  part  of  a  stock  of  goods ;  that  the  mortgage  fi.  fa,  does 
^ot  specify  the  property  mortgaged  and  to  be  sold  ;  that  re- 
spondent was  notified  by  counsel  for  defendant  not  to  sell  all 
of  said  stock,  provided  he  sold  at  all ;  that  on  the  first  Tues- 
^f  in  July  there  was  another  stock  of  goods  in  the  house 
^d  the  owner  controlled  the  key ;  that  respondent,  there- 
Wjcoald  not  have  sold  the  goods  embraced  in  the  mortgage 
A/o.  at  that  time  except  by  breaking  open  said  storehouse, 
^hich  he  did  not  feel  authorized  to  do  ;  that  the  said  L.  E, 
Tidwell  notified  respondent  verbally  that  if  he  attempted  to 
^I  he  would  apply  for  a  homestead  in  said  goods. 

Counsel  for  Kimbro  and  Company  demurred  to  said  an- 
8TO.  The  demurrer  was  sustained  by  the  Court  as  to  all  of» 
>ud  answer,  except  as  to  such  part  as  set  up  the  homestead 
«t  apart  to  L.  E.  Tidwell  To  which  ruling  plaintiffs  in 
^'^  excepted  and  now  assigns  the  same  as  error. 
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Henry  Jackson  &  Brother,  for  plaintifls  in  error. 

Hugh  Buchanan;  Tidwbll  &  Fears;  R.  S.  Dobsbi^ 
for  defendant 

Warner,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  calling  npon  him  to 
show  cause  why  he  had  not  made  the  money  on  a  fi»  fa, 
placed  in  his  hands,  which  issued  on  the  foreclosure  of  s 
mortgage  of  two-thirds  of  a  stock  of  goods,  against  the  de- 
fendant, in  favor  of  the  mortgagees  and  plaintiffs  in  the  JLfiL 
It  appears,  from  the  record,  that  the  sheriff  had  levied  the 
Ji.fa,  on  the  two-thirds  interest  of  the  stock  of  goods  in  the 
possession  of  the  defendant  on  the  10th  day  of  April,  1871f 
and  left  the  same  in  the  possession  of  the  defendant;  that  he 
did  not  advertise  the  goods  for  sale  until  the  first  Tuesday  in 
October,  1871  ;  that  the  defendant  notified  the  sheriff,  afitf 
the  levy  on  the  goods,  that  he  could  and  would  apply  tat  i 
homestead  exemption  of  the  goods,  and  that  he  had  donesoi 
that  on  the  19th  day  of  September,  1871,  the  goods  weresi* 
apart  to  the  defendant  by  the  Ordinary  as  a  homestead  ex- 
emption. The  sheriff,  in  his  answer,  also  stated  other  reaeoae 
why  he  should  not  be  held  liable,  and  especially  that  there 
was  another  stock  of  goods  in  the  house  in  which  he  had  left 
the  goods  levied  on,  and  that  the  owner  controlled  the  key, 
(without  stating  who  was  the  owner  of  the  house;)  that  k« 
oould  not  have  sold  and  delivered  the  stock  of  goods  at  the 
time  the  same  were  advertised  for  sale  unless  by  breakii^ 
open  the  storehouse,  which  he  did  not  feel  authorized  to  do. 
The  plaintiff  demurred  to  the  sheriff's  answer  as  being  in- 
sufiScient  in  law  to  excuse  him  from  liability.  The  C(Hir< 
sustained  the  demurrer  to  «all  of  the  answer  of  the  sheriC 
except  that  part  of  it  which  related  to  the  defendant's  home' 
stead  exemption,  but  overruled  the  demurrer  as  to  thai|  abC 
dismissed  the  rule;  whereupon  the  plaintiff  excepted.  Wli* 
the  mortgage^. /a.  was  delivered  to  the  sheriff,  the  lawmad' 
it  his  duty  to  levy  on  the  mortgaged  property,  to  advertiP 
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aod  sell  the  same  in  the  manner  prescribed  tliereby :  Code, 

389S.  This  he  did  not  do,  but  because  the  defendant  notified 

h'lD  that  he  oould,  would,  and  had  applied  for  a  homestead 

eiemptioD  of  the  goods  levied  on,  he  postponed  advertising 

tlie  goods  for  sale  under  his  levy  made  thereon  on  the  10th 

of  April,  1871,  until  the  first  Tuesday  in  October,  1871, 

aod  io  the  meantime  the  defendant  obtained  his  homestead 

oemption  of  the  goods  on  the  19th  of  September  prior  to 

the  first  Tuesday  in  October,  when  the  sheriff  had  advertised 

the  goods  for  sale.     This  neglect  of  duty  on  the  part  of  the 

dieriff,  in  not  advertising  the  sale  of  the  goods  levied  on  by 

iim  QDtil  afler  the  defendant  had  obtained  his  homestead 

ixemption  thereon,  looks  very  much  like  there  was  an  un- 

lentanding  and  ooUimon  between  the  sheriff  and  the  de- 

icodaQt,  that  the  goods  should  not  be  sold  under  the  mort- 

jmpjifa.  until  after  the  defendant  had  obtained  his  homestead 

exemption,  so  as  to  prevent  them  from  being  sold  under  it. 

b  view  of  the  &ct8  of  this  case,  as  disclosed  in.  the  record, 

the  Court  below  erred  in  not  sustaining  the  demurrer  to  that 

pert  of  the  sheriff's  answer  relating  to  the  defendant's  home- 

Btnd  exemption,  and  in  not  making  the  rule  absolute  against 

the  sheriff  for  the  value  of  the  goods  levied  on. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Gbobge  W.  Allen  et  al.,  plaintiffs  in  error,  vs.  J.  W.  La- 
throp &  Company,  defendants  in  error. 

I  AmoTtga^^  apon  real  estate  given  to  secare  **  advances ''  to  be  made 
W  the  mortgagee  to  the  mortgagor,  for  the  purpose  of  carrying  on  the 
^  of  the  mortgagor  for  1870,  is  not  invalid  for  want  of  a  sufficient 
^ncription  of  the  debt  intended  to  be  secured. 

2.  A  mortgagor  is  estopped  from  denying  his  own  title  to  the  property 
"K^rtgtged,  and  third  parties  claiming  title  to  the  land  cannot  at  law 
^e  themselves  parties  to  the  proceedings  to  foreclose  for  the  pnr- 
poie  of  asserting  their  rights.  The  judgment  is  between  the  parties 
to  the  mortgage,  and  binds  them,  and  them  only. 

^ibsence  of  a  party  not  legally  interested  in  the  result  of  a  case,  is 
>o  ground  of  coatinaance.    (B.) 
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Foreclosure  of  mortgage.    Description.     Advances, 
toppel.    Title.    Tried  before  Judge  Cole.    Houston  Si 
rior  Court.    December  Term,  1871. 

J.  W.  Lathrop  and  Company  commenced  proceedinj 
foreclose  a  mortgage  on  real  estate  executed  by  "  Jame 
Allen,  George  W.  Allen,  Eugenia  C.  Dunlap,  and  Jame 
Ward,  in  right  of  his  wife  Cornelia  Ward,  legatees  n 
the  last  will  and  testament  of  Hugh  Allen,  deceased," 
consideration  of  advances  in  money  and  plantation  supf 
to  be  advanced  to  said  James  M.  Allen  by  said  Jamei 
Lathrop  and  Company  aforesaid,  said  supplies  and  m* 
being  advanced  by  said  J.  W^  Lathrop  and  Company  foi 
mutual  benefit  of  said  James  H.  Allen,  George  W.  A 
Eugenia  C.  Dunlap,  and  James  M.  Ward,  in  right  of 
wife  Cornelia  Ward,  said  supplies  and  money  being  adva 
for  the  purpose  of  caiTying  on  the  farm  for  the  year  187 
the  county  of  Houston,  in  said  State,^'  '^  to  secure  said  Ji 
W.  Lathrop  and  Company  for  the  same."  The  mort 
was  dated  January  12th,  1870.  The  rule  nisi  recited 
there  was  due  to  plaintiffs  on  January  10th,  1871,  $4,851 

James  H.  Allen  objected  to  the  foreclosure  of  said  n 
gage  upon  the  following  grounds,  to-wit : 

1st.  Because  he  holds  said  realty  as  executor  of  I 
Allen,  deceased ;  said  estate  has  never  been  settled,  an( 
said  land  has  not  been  turned  over  to  the  legatees  of 
Hugh  Allen  ;  that  there  are  now  outstanding  debts  ag 
the  estate  of  said  Hugh  Allen,  and  it  will  be  necessar 
defendant,  as  executor  as  aforesaid,  to  administer  upon 
land  for  the  payment  of  said  debts,  and  that  said  land  ii 
the  will  of  Hugh  Allen,  deceased,  charged  with  the  pay 
of  certain  legacies  in  said  will  set  forth,  which  will  be  i 
cient  to  exhaust  the  whole  of  said  land. 

2d.  That  as  guardian  for  S.  W.  Allen,  G.  E.  Alien; 
N.  L.  Allen,  minors  of  Newton  Allen,  deceased,  he  is 
tied  to  a  distributive  share  of  said  land,  and  that  by 
conditions  of  the  last  will  and  testament  of  said  Hugh  A 
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aid  Jaod  so  mortgaged^  as  aforesaid^  is  given  for  the  sole  and 
Sftrate  use  of  the  several  legatees  in  said  will  mentioned^ 
and  tbat  none  of  the  defendants  to  the  above  rule  had  any 
legal  right  to  sell  said  land  or  create  any  incumbrance  there- 
00,  the  same  being  trust  property. 

The  remaining  mortgagors  also  filed  objections  to  the  fore- 
do6ni:p  annecessary  here  to  be  set  forth. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  the  sum 
of  H858  21;  with  interest  from  January  10th,  1871. 

The  defendants  assign  the  following  errors  upon  the  trial, 
to-wit: 

1st.  The  Court  erred  in  not  granting  a  continuance  upon 
Ae  ground  that  James  H.  Allen,  as  guardian  for  the  minors 
of  Newton  Allen  had,  after  filing  objections  to  said  fore- 
doeureand  before  the  trial,  been  removed  from  his  guardian- 
ibipand  no  other  guardian  had  been  appointed. 

2d.  The  Court  erred  in  allowing  said  mortgage  to  be  in- 
trodooed  in  evidence,  said  mortgage  describing  no  debt  with 
KiSdent  accuracy  and  being  given  to  secure  the  payment  of 
debts  not  in  existence  at  the  time  of  the  execution  of  the 
i&ortgage,  and  for  debts  of  an  indefinite  amount. 

3d.  The  Court  erred  in  rejecting  as  evidence  the  last  will 
ttd  testament  of  Hugh  Allen,  deceased,  sought  to  be  intro- 
duced for  the  purpose  of  showing  that  the  lands  included  in 
the  mortgage  comprised  all  of  the  lands  mentioned  in  the 
will,  and  that  the  minors  of  Newton  Allen  were  legatees 
inider  said  will  and  interested  in  said  realty ;  that  there  had 
Wq  no  settlement  of  the  estate,  and  the  lands  were  incum- 
l*ttd  with  the  payment  of  debts  and  legacies  which  were 
^  QDsettled ;  that  there  had  not  been  any  assent  of  the 
executor  to  the  exfecution  of  the  mortgage;  that  by  the  terms 
tf  the  will  the  mortgagors  were  prevented  from  selling  or 
iiMQmbering  said  realty,  and  that  they  had  no  interest  in  the 
'•nd  to  mortgage. 

Dtihoan  &  Miller;  Poe,  Hall  &  Poe,  for  plaintiflFs  in 
®n».   Ist  Defenses  to  foreclosure  of  mortgage :  Code,  sees. 
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3892^  3903.  2d.  A  mortgage  cannot  be  created  to  secure  t 
debt  not  in  existence :  Code^  sec.  1946 ;  25th  Gra.  B.,  176. 
3d.  There  had  been  no  assent  of  the  executor :  Code,  seo. 
2416  ;  42d  Ga.  R.,  123.  4th.  The  will  was  admissible  in 
evidence :  30th  Ga.  R.,  671. 

Warren  &  Grice,  for  defendants.  1st.  Defenses  to  fore- 
closure of  mortgage:  36th  Ga.  R.,  499;  Code,  sea  3889; 
19th  Ga.  R.,  14;  25th  lb.,  383.  2d.  Mortgage  valid  to 
secure  future  advances :  4th  Kent's  Coms.,  175;  2d  Powell 
on  Mort.,  533;  Ist  Hilliard  on  Mort.,  286;.  17th  Pick.  R, 
414;  2d  T.  R.,  462;  1  McC.  Ch.  R.,  265;  2d  Johns.  Ch. 
R.,  283 ;  25th  Ga.  R.,  167  ;  Stokes  vs.  HolHs,  42d  Ga.  R, 
262;  Hintonva.  F.  W.  Sims  &  Co.,  decided  April  30th, 
1872.     3d.  Assent  of  executor :  Code,  sec.  2416. 

McCay,  Judge. 

Without  question  the  common  law  rules  make  a  mor^^age 
which,  on  its  face  was  to  secure  future  advances,  suffidently 
certain  :  4  Kent,  175 ;  1st  Hilliard  on  Mortgages,  210-216, 
where  the  subject  is  fully  treated  and  numerous  authoritieB 
cited.  But  it  is  said  that  our  Code  changes  this  rule.  Its 
language  is,  section  1945  :  '^  No  particular  form  is  necessary 
to  constitute  a  mortgage.  It  must  clearly  indicate  the  cre- 
ation of*  a  lien,  specify  the  debt  to  secure  which  it  is  given 
and  the  property  on  which  it  is  to  take  effect."  But  this  iB^ 
in  truth,  nothing  more  than  the  common  law  required,  and^ 
amounts  only  to  saying  that  the  form  of  the  undertaking  is 
immaterial.  If  the  material  elements  of  a  mortgage  are 
there — suflBcient  certainty  as  to  what  the  parties  intend — tbd 
paper  is  good  as  a  mortgage,  though  there  be  no  words  of 
conveyance  or  any  other  of  the  usual  forms  of  a  mortgages 
In  Leeds  vs.  Cameron,  3  Sumner's  Reports,  492,  Judge  SUsrft 
in  commenting  upon  very  similar  language  in  a  statote  of 
New  Hampshire,  the  words  were:  ^'stating  the  sum  of  mcHiegf 
to  be  secured,"  says  it  can  hardly  be  supposed  that  it  was  the 
iatent  of  the  Legislature  to  make  void  all  mortgages  Ibr  in* 
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imnitj,  and  yet  this  would  be  true  if  we  are  to  give  this 
IiDj^uage  the  restrictive  meaning  contended  for,  since  it  can 
oerer  be  known  precisely  what  is  tlie  debt  to  be  secured  in 
soch  cases,  it  depending  altogether  on  future  events.    And 
80  ve  say  as  to  this  section  of  the  Code.     It  is  to  have  a  rea- 
flooable  construction,  and  is  to  be  construed  in  reference  to 
h  intent,  to-wit :  to  facilitate  and  not  to  hamper  and  restrict 
iDortgage  liens.     It  requires  that  the  debt  or  duty  of  the 
mortgagor  shall  be  specified  ;  it  does  not  say  that  such  duty 
AaBbe  specific  and  precise.     It  may  be  indefinite,  as  to  in- 
demnify a  surety  for  whatever  he   may  pay  in  a  certain 
erent^  or  to  hold  one  harmless  for  whatever  may  happen  un- 
to certain  circumstances.  The  paper  must  point  out  what  the 
parties  intend.     Here  the  intent  expressed  is  that  the  mort- 
jogor  shall  pay  to  (he  mortgagee  any  moneys  he  may  advance 
to  him  for  the  purpose  of  carrying  on  his  farm  for  1870. 
Tkk  debt  or  duty  is  plainly  pointed  out  and  specified.     And, 
tboQgh  the  precise  amount  of  the  debt  does  not  appear,  since 
it  was  and,  from  its  nature,  must  have  been  indefinite,  yet 
the  means  of  finding  what  it  was  when  due  are  plain.     If 
tbis  is  not  a  good  mortgage  under  the  Code,  then  all  mort- 
gages for  indemnity  are  bad.     And  we  cannot  think  it  was 
the  intent  to  destroy  the  right  of  mortgage  in  the  very  class 
of  cases  in  which  they  are  most  useful  and  proper. 

If  there  be  anything  in  law  called  an  estoppel,  it  would 
Kern  that  one  who  makes  a  mortgage  upon  land  is  estopped 
&)m  denying  he  had  title  to  the  land,  or  at  least  such  a 
right  to  it  as  authorized  him  to  make  the  mortgage.  It  is, 
io  the  first  place,  a  deed,  and  it  is  a  settled  rule  that  one  is 
^ped  by  his  deed  even  if  the  donee  have  not  acted  on  it. 
Again,  in  this  case  it  is  clear  that  the  mortgagee  advanced 
Qtt  money  on  the  &ith  of  this  deed,  and  this  would  make  it 
*  good  estoppel  in  pais.  So  far,  therefore,  as  the  mortgagees 
^oonoemedy  they  are  estopped  from  denying  their  right  to 
i^e  this  mortgage  according  to  its  terms,  unless,  indeed, 
^  set  up  fraud  in  the  mortgagor,  which  they  do  not  do. 
As  to  the  other  parties  they  have  no  business  here.    They 

TOU  XLTI.  10« 
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are  not  creditors  of  the  mortgagors  and  do  not,  therefine, 
come  in  under  section  3903  of  the  Code^  or  the  ameodme&t 
of  1866,  section  3892.  And  even  were  they  creditors  I,  foi 
myself,  doubt  if  they  would  not  have  to  show  fraud  or  in- 
tent to  defraud  them.  But  tliese  parties  come  in  as  claimsntt 
to  the  land.  They  cannot  be  heard  in  this  contest  Thisu 
a  proceeding  to  make  effective  upon  the  rights  of  the  mort- 
gagors in  this  land  a  lien  they  have  put  upon  it.  The  jadg- 
ment  binds  them  and  those  claiming  under  them^  them  am 
their  privies,  and  nobody  else.  If  they  have  no  title,  tin 
mortgagee  has  nothing ;  if  they  have  title,  he  gets  in  tbi 
proceeding  a  judgment  authorizing  that  title  and  nothiiil 
else  to  be  sold.  The  issue  is  between  the  mortgagors  an 
mortgagee,  and  other  claimants  to  the  land  have  nothing  I 
do  with  it.  The  mortgagees  have  a  right  to  go  on,  get  tkd 
judgment,  levy  on  the  land  and  sell  it.  After  the  judgmei 
the  other  parties  may,  under  our  claim  laws,  claim  it^or  ilw 
may  stand  by  their  rights  as  owners  in  an  action  of  ged 
ment.  None  of  these  parties  except  the  mortgagors  haf 
any  rights  in  this  proceeding,  nor  are  any  of  their  rights  o 
interests  affected  by  it.  Judge  Cole  was  right,  therefon 
in  refusing  the  continuance,  and  the  judgment  is  right. 
Judgment  afiSrmed. 


Hope  H.  Christian,  plaintiff  in  error,  vs.  James  B.  Ba»» 
SOME,  defendant  in  error. 

1.  Where  interrogatories  were  returned  to  a  former  Clerk  in  vaeiliM 
and  had  the  following  entry  on  them : 

*^  Received  of  M.  \V.  Stamper  the  within  package,  who  sayiiliataf 
received  them  from  one  of  the  commissioners,  and  that  they  hare  Mi 
unopened  and  unaltered.  ^ 

**  Sworn  to  and  subscribed  before  me  this  18th,  March,  1871.      I 

"  W.  H.  DuBosE,  CleriL^ 
Which  affidavit  was  not  signed,  and  it  was  shown  that  the  presenilfl 
former  Clerks,  some  time  after  the  last  term  of  the  Court,  found l|| 
package  in  an  iron  till,  on  the  floor,  in  the  corner  of  the  Clerk's  oMI 
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lod  that  it  had  remained  in  the  possession  of  the  present  Clerk,  un- 
opened and  unaltered,  ever  since,  the  depositions  were  inadmissible. 
(B.)  ^ 
i  Mere  inadequacy  of  price,  or  any  other  fact  tending  to  show  that  the 
eooinust  was  anfair,  nnjast  or  against  good  conscience,  will  justify  a 
Court  of  equity  in  refusing  to  decree  a  specific  performance.     (R.) 

Exception  to  interrogatories.  Specific  performance.  Be- 
foe  Jadge  Harrell.  Early  Superior  Court.  April  Term, 
1872. 

Hope  EL  Christian  filed  his  bill  against  James  B.  Ban- 
aome,  containing  the  following  material  allegations:  That 
compIaiDant,  on  May  11th,  1863,  purchased  from  defendant 
lotDamber  seventy-four,  in  the  sixth  district  of  Early  county, 
fcrthe  sum  of  $1,000,  which  was  then  and  there  {mid;  that 
flomplainant  took  defendant's  bond  to  make  title  to  said  land 
hf  January  1st,  1864;  that  said  land  is  of  the  value  of 
(2,000;  that  said  defendant  has  failed  and  refused  to  comply 
vith  the  condition  of  his  said  bond :  Prayer,  for  specific  per- 
iivmance. 

The  defendant  answered  the  bill,  substantially,  as  follows : 
Defendant  denies  that  complainant  purchased  any  lot  of  land 
&om  him  for  $1,000;  defendant  admits  that  he  executed  the 
bond  set  ibrth  in  the  bill ;  that  the  circumstances  under  which 
aaid  bond  was  executed,  were  as  follows :  that,  defendant  hav- 
iiig  a  valid  title  to  lot  number  seventy-four,  and  Martin  W. 
t&amper  having  William  L.  Mitchell's  bond  to  lot  number 
%hlj-five,  ill  the  same  district,  defendant  and  Stamper 
Igreed  to  exchange  lots ;  Stamper  was  to  execute  to  defend- 
mt  his  bond  to  make  titles  to  lot  number  eighty-five  by  the 

A  day  of  January  next  following;  defendant  was  to  execute 

toad  for  titles  to  Stamper,  conditioned  to  make  him  a  title 
iolot  iitimbpr  seventy-four  on  said  January  1st  next,  and  to 
we  his  not^  for  $1,000,  payable  on  the  same  day,  as  the 
in  value  between  the  lots ;  that  the  terms  were  not 
U>  writing  immediately,  but  shortly  thereafter;  com- 
t  came  to  defendant's  house,  bringing  a  written  com- 
RmJimticH)  from  Stamper,  requesting  defendant  to  make  the 
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bond  for  titles  to  complainaut;  that  complainant,  at  thee 
time,  delivered  to  defendant  Stamper's  bond  to  lot  namUE 
eighty-five;  that  defendant  delivered  to  complainant  faisnoiiil 
payable  to  Stamper  for  $1,000  on  said  January  1st;  tlM^ 
there  being  no  one  present  to  attest  the  same,  the  exeootkl^ 
of  said  bond  was  deferred ;  that  shortly  tliereafler,  oom{diilj) 
ant  again  came  to  defendant  when  he  was  sick  in  bed,i«(| 
unable  to  attend  to  business,  and  presented  a  bond  purport? 
ing  to  be  drawn  in  accordance  with  the  aforesaid  agreemeriji 
and  requested  defendant  to  sign  the  same;  that  defending 
believing  said  bond  to  be  as  represented,  signed  the  auiC 
without  an  examination;  that  before  the  said  January  U^i 
complainant  again  came  to  respondent  and  stated  that  SfeUI^ 
per  would  be  sure  to  comply  with  his  bond  to  defendant  ii| 
requested  defendant  to  pay  the  amount  of  said  note  to  hSsti^ 
although  not  yet  due;  that  defendant  paid  said  note;  th|| 
defendant  never  received  one  dollar  from  anybody  for  lot 
number  seventy-four;  that  Stamper  has  never  complied  wi&' 
his  bond,  and,  as  defendant  is  advise<l  and  believed,  has  neM 
paid  Mitchell  for  said  lot  number  eighty-five,  nor  obtained! 
title  thereto;  that  defendant  is  now,  and  has  always  ben 
ready  to  carry  out  the  contract  as  made ;  that  complatntti 
was  fully  acquainted  with  all  of  the  aforesaid  facts,  and  r^ 
ceived  defendant's  $1,000  for  no  consideration  whatever: 
Prayer,  that  complainant  may  be  decreed  to  deliver  up  df^ 
fendant's  bond,  and  to  refund  the  $1,000.  ^ 

Defendant  afterwards  amended  his  answer,  substantidljiy 
as  follows :  That  defendant,  at  the  time  of  the  execntaoa  d 
said  bond  to  complainant,  did  not  intend  said  bond  to  beoiiri 
conditional,  but,  on  the  contrary,  did  intend  it  to  be  ooqA 
tional,  on  the  execution  of  a  title  by  Stamper  to  defendant  H 
lot  number  eighty-five;  that  said  absolute  bond  was  obtaind 
by  fraud,  complainant  pretending  that  said  bond  was  dravi 
in  accordance  with  the  previous  agreement  between  Stamps 
and  defendant ;  that  said  Stamper  has  since  died  inaolvvil^ 
and  was  insolvent  at  the  time  of  the  filing  of  said  bill ;  ibil 
defendant  has  never  had  possession  of  lot  number  eighty-flvi 
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Bor  delivered  possession  of  lot  number  seventy-four ;  that 
dc&ndant  tenders  the  bond  which  Stamper  executed,  if  com- 
fhinant  will  deliver  up  defendant's  bond. 

The  jury  fi>and  for  the  defendant,  and  directed  that  the 
iioiid  from  defendant  to  complainant  be  delivered  up  to  de- 
findant,  and  the  bond  from  Stamper  to  defendant  be  delivered 
Wf  to  complainant. 

Cbmplainant  moved  for  a  new  trial  upon  the  following 
groQods,  to-wit : 

1^.  Because  the  Court  erred  in  the  following  ruling :  A 
K(  of  interrogatories  was  on  file  in  the  Clerk's  office  contain- 
ifli;  the  testimony  of  M.  W.  Stamper,  which  was  delivered 
%f  bim  to  the  former  Clerk  in  vacation  and  had  not  been 
ipaied«  The  interrogatories  were  sealed  up,  backed,  directed 
lod  dosed  according  to  the  rule  of  Court,  with  the  following 
mkj  tbereoiii  to- wit : 

"lieoeived  of  M.  W.  Stamper  the  within  package,  who 
liji  that  he  received  them  from  one  of  the  commissioners, 
l&d  that  tbey  have  b€en  unopened  and  unaltered. 

*^Swoni  to  and  subscribed  before  me  this  March  18th, 
tlS7L 

[Signed]     ''  W.  H.  DuBose,  Clerk.'' 

Gboiplattiaiit  proved,  by  the  present  Clerk,  that  he,  some 

ifler  the  la^t  term  of  the  Court,  and  DuBose,  the  former 

went  into  the  Clerk's  office,  and,  in  looking  for  papers, 

ibund  the  package  in  an  iron  till  on  the  floor  in  the 

of  tbe  room,  and   that  DuBose  then  delivered  it  to 

and  it  had  remained  in  his  possession  ever  since,  un- 

and  unaltered*    The  Court  ruled  the  deposition  iu- 

lati^gible, 

Sd.  Because   the  jury   found   contrary   to   the  following 

of  tbe  Court:  '*  If  the  defendant  sets  up  that  the  con- 

W8«  procure<l  by  fraud,  he  must  allege  and  prove  such 

or  representations  on  the  part  of  complainant  as  amounts 

(bud.     Fraud,  wiien  set  up  as  a  defense  to  a  written  con- 

•ued  on|  cannot  be  inferred  or  presumed.    The  acts  or 
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declarations  which  constitute  the  fraud  must  be  proven.  Uo- 
less  the  defendant  has  proven  that  Dr.  Christian  procond 
the  bond  for  title  as  it  was  written^  by  declarations  that  \rae 
false^  or  by  acts  that  were  deceitful,  and  by  which  BansoiM 
was  actually  misled  and  deceived,  then  the  proof  of  fimd 
fails,  and  the  jury  cannot  set  aside  the  contract  on  thegroaad 
of  fraud.  If  the  jury  believe,  from  the  evidence,  tint 
Stamper  made  In's  bond  for  title  to  Ransome  for  lot  numlMr 
eighty-five,  and  that  Ransome  accepted  this  bond  withoot 
being  induced  to  do  so  by  fraud,  as  alleged,  and  that  he  gav« 
to  Christian  his  bond  for  title  without  conditions,  and  tiiii 
he  was  not  induced  to  do  so  by  fraud,  then  he  is  bound  bjf 
the  contract  to  Christian,  and  the  fact  that  Stamper  afiie^ 
ward  failed  or  refused  to  comply  with  his  bond  to  Ransoni^ 
does  not  excuse  Ransome  from  complying  with  his  bond  to 
complainant.  If  he  accepted  Stamper's  bond  without  fi»ii4 
his  remedy  was  on  the  bond." 

3d.  The  Court  erred  in  refusing  to  give  the  followiBg 
charge  as  requested  :  "  The  jury  must  look  to  the  bondfe 
titles  given  by  Stamper  to  Ransome  to  ascertain  wliat  Stanoptr 
agreed  to  do.  They  must  look  to  the  bond  given  by  Baa- 
some  to  Christian  to  find  out  what  Ransome  agreed  to  do. 
The  writings  are  the  evidence  of  the  contract  between  tkl 
parties,  and  they  are  bound  thereby  unless  the  evidence  8W«ni 
to  on  the  trial  will  warrant  the  jury  in  setting  aside  the  writ- 
ten contract  and  setting  up  a  different  contract  as  actudly 
agreed  on  between  the  parties,  or  that  something  was  leftool 
of  the  writing,  or  that  a  diflFerent  contract  was  written  Of 
signed  by  mistake  of  both  parties,  or  through  the  fiaod  d 
complainant." 

4th.  Because  the  Court  erred  in  giving  the  followiii| 
charge :  "  A  contract,  the  specific  performance  of  which  wiD 
be  enforced  by  a  Court  of  equity  must  be  a  fair  and  just  (M, 
and  the  party  seeking  to  have  it  enforced  must  clearly  profi 
the  contract,  and  also  compliance  on  his  part  with  his  obfi* 
gation.  If  he  was  to  pay  money,  he  must  prove  the  pqp 
ment.    If,  in  this  case^  the  condition  of  the  agreement  iva 
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ttiat  Stamper  was  to  convey  lot  number  eighty-five  to  Ban- 
MDey  aod  Ransome  was  to  convey  lot  number  seventy-four 
to  ChristiaDy  Christian  must  show  that  Stamper  has  executed 
i conveyance  to  lot  number  eighty-five  before  he  can  require 
Stiuome  to  convey  lot  number  seventy- four  to  him.  If  Kan- 
nmedid  not  know  the  contents  of  the  bond  he  made,  whether 
k  was  prevented  by  sickness^  mistake  or  fraud,  he  is  not 
hoQod  by  it;  and  if  it  was  not  written,  as  the  parties  agreed 
that  it  shoald  be,  it  should  be  reformed  to  meet  the  inten- 
tioDBof  the  parties  just  as  though  it  had  been  written  as  in- 
tended. If  Sansome  understood  the  contract  he  made  only 
hmnd  him  to  execute  titles  to  lot  number  seventy-four  to 
Christiaa,  when  Stamper  should  make  him  titles  to  lot  num- 
ber dghty-five,  and  Christian  knew  that  Ransome  so  under- 
fltood  it,  it  is  to  be  considered  as  Ransome  understood  it  even 
if  Christian  understood  it  differently.  If  the  jury  believe, 
fiom  the  evidence,  that  the  agreement  between  the  parties 
ns  that  Ransome  was  to  make  a  bond  for  titles  conditioned 
00  Stamper's  making  him  titles  to  lot  number  eighty-five, 
but  that  Christian,  by  fraud  on  his  part,  obtained  from  him 
ID  absolute  bond,  they  must  find  for  defendant." 

5th.  Because  the  Court  erred  in  the  following  charge  to 
the  jury:  '^It  is  insisted  for  the  complainant  that  the  bond 
of  Ransome  to  him  contains  all  the  contract ;  that  the  con- 
aderation  therein  expressed  was  all  of  the  consideration  for 
ttid  bond;  that  it  has  been  paid;  that  he  has  fully  complied 
vith  his  part  of  the  contract,  and  is  therefore  entitled  to  a 
^^fic  performance  on  the  part  of  Ransome  of  his  part.  For 
tlie  respondent  it  is  insisted  that  the  bond  does  not  contain  all 
the  considerations  of  the  contract  as  actually  entered  into  and 
intended  by  theparties;  that  by  the  fraudulent  contract  of  the 
oomplainant  and  Stamper,  he  was  induced  to  sign  the  bond 
vithoQt  examination  or  knowledge  that  it  was  absolute,  and 
that  the  consideration  for  his  bond  was  the  making  to  him 
by  Stamper  of  a  good  title  to  lot  number  eighty-five,  all  of 
which  Christian  not  only  knew  but  was  concerned  and  inter- 
ested with  Stamper  in  the  negotiations  and  final  consumma- 
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tion  of  the  contract.     If  you  believe  from  the  evidenoe  whie6 
has  been  submitted  to  you,  that  the  only  consideration  to  the 
bond  of  Ransome  to  Christian  was  the  one  ezjH^essed  tbereiii, 
and  had  been  received  by  Ransome;  that  complainant  Im 
fully  performed  all  he  was  to  do,  then  complainant  is  entitled 
to  a  specific  performance  on  the  part  of  Ransome  of  his  ooih    - 
tract,  and  you  should  so  find.     But  if  you  should  come  to    < 
the  conclusion  from  the  evidence  that  the  consideration  named    I 
in  the  bond  was  not  the  only  consideration  therefor,  bat  bjr    j 
the  fraud  of  Stamper  and  Christian  part  of  the  oonsideratioD    [ 
was  left  out  of  the  bond,  and  that  the  real  consideration  there-   j 
for  was  that  Stamper  should  make  to  Ransome  a  good  tide   jj 
to  lot  number  eighty-five,  then,  until  that  is  done^  the  cofli-    ] 
plainant  is  not  entitled  to  a  specific  performance,  and  70a 
should  so  find.     The  complainant  is  not  entitled  to  a  speoifie 
performance  on  the  part  of  Ransome  until  the  terms  on  bie 
side  are  complied  with.     In  determining  this  question  7011 
should  consider  all  of  the  evidence  submitted  to  you  by  both 
parties. 

The  Court  charges  you  that  a  written  contract  between  par- 
ties cannot  be  added  to,  altered  or  changed  by  oral  testimooyt 
unless  attacked  for  fraud,  mistake  or  accident,  and  that  unle0 
the  evidence  in  this  case  shows  that  by  the  fraudulent  con* 
duct  of  Stamper  or  Christian,  or  both,  the  bond  of  Ransome 
did  not  contain  all  of  the  contract  between  them,  or  by  aoddeol 
or  mistake  stipulations  were  left  out,  and  by  this  means  the 
contract  intended  by  the  parties  was  not  expressed,  the  bond 
is  to  be  taken  as  expressing  the  contract.     In  coming  to  a 
conclusion  on  this  question,  the  acts  of  Ramsome,  Stamptf 
and  Christian  and  their  connection  with  each  other  are  all  to 
be  considered.     By  the  amended  answer  the  respondent  prays 
for  a  rescission  of  the  entire  contract  and  a  decree  for  the  n- 
funding  of  the  $1,000  paid  by  Ransome,  on  the  ground  of  the 
alleged  fraud  of  Stamper  and  Christian,  in  the  procnremeni 
of  the  bond.    If  you  believe,  from  the  evidence,  that  Stamper 
and  Christian  combined  and  confederated  together  to  praotioe 
a  firaud  upon  Ransome,  and  by  fraud  and  over-reaching  ob* 
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bed  his  bond  for  title  to  lot  number  seventy-four  and  the 
1,000,  and  that  they  were  jointly  concerned  therein,  you 
old  decree  such  a  rescission  and  repayment;  but  unless  the 
idenoe  should  satisfy  you  not  only  of  a  fraud  upon  Ransome 
alleged,  but  also  the  connection  of  Christian  therewith, 
id  that  he  was  jointly  concerned  with  Stamper  in  its  perpe- 
i^OD,  you  could  not  make  such  a  decree  against  him, 
Ibristian.)  Christian  would  not  be  liable  for  money  paid  to 
tmper  even  if  there  was  a  fraud  committed  by  Stamper, 
ilees  he  was  a  party  to  the  fraud,  or  in  some  way  connected 
thit." 

6th.  Because  the  jury  found  contrary  to  the  evidence  and 
^principles  of  equity  and  justice. 

The  evidence  is  omitted  as  unnecessary  to  an  understand- 
lot  the  decision  of  the  Court. 

rhe  motion  for  a  new  trial  was  overruled  and  plaintiff  in 
t>r  excepted. 

Hood  &  Kiddoo;  H.  Fielder,  for  plaintiff  in  error. 
John  T.  Clark,  for  defendant. 
Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  against  the  defend- 
4,  praying  for  the  specific  execution  of  a  contract  for  the 
bof  lot  of  land  number  seventy-four,  in  the  sixth  district 
Early  county.  On  the  trial  of  the  case  the  jury  found  a 
Sict  for  the  defendant.  A  motion  was  made  for  a  new  trial 
heseveral  grounds  set  forth  in  the  record,  which  was  over- 
dby  theCourt,  and  the  complainant  excepted.  Incur  judg- 
rttht  oijjectioa  to  the  interrogatories  of  Stamper  was  well 
la  and  they  were  properly  suppressed  by  the  Court.  The 
EMgatoriea  were  returned  by  the  witness  Stamper  to  a 
Ber  Clerk  of  the  Court  in  vacation,  and  had  the  following 
on  the  back  of  them:  "Received  of  M.  W.  Stamper 
within  package,  who  says  that  he  received  them  from  one 
tbe  cummiBsionerSj  and  that  they  have  been  unopened  and 
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unaltered.  Sworn  to  and  subscribed  before  me,  this  18th  ( 
March,  1871,  W.  H.  DuBose,  Clerk."  This  affidavit  < 
Stamper  was  not  signed  hy  him.  It  was  shown  by  the  pre 
ent  Clerk,  that  he,  some  timeafler  the  last  term  of  the  Cour 
and  Dubose,  the  former  Clerk,  found  the  package  in  an  iro 
till  on  the  floor  in  the  corner  of  the  room  in  the  Clerk's  offio 
that  Dubose  handed  it  to  him,  and  that  it  had  been  in  h 
possession  ever  since  unopened  and  unaltered.  The  form< 
Clerk  (whose  absence  was  not  accounted  for)  was  not  iutr< 
duced  to  account  for  the  package  from  the  time  he  receive 
it  in  vacation  up  to  the  time  it  was  found  in  the  iron  ti 
upon  the  floor  and  delivered  to  the  present  Clerk.  In  tl 
first  place,  the  interrogatories  were  not  received  in  open  Oour 
as  required  by  the  3834th  section  of  the  Code.  Secondlj 
Stamper  did  not  sign  the  affidavit  when  he  returned  them  t 
the  Clerk  in  vacation ;  and  thirdly,  the  custody  of  them  ws 
not  accounted  for  from  the  time  they  were  received  by  th 
former  Clerk  in  vacation,  until  found  and  handed  to  thepreE 
ent  Clerk.  To  allow  interrogatories  to  be  received  and  rea 
in  evidence  under  this  statement  of  facts  would  be  to  estal 
lish  a  dangerous  precedent,  the  more  especially  when  the  ir 
terrogatories,  as  in  this  case,  were  returned  by  the  witnei 
himself,  who  was  interested  in  the  litigation  as  is  shown  b 
the  record.  It  appears  from  the  evidence  had  on  the  Iria 
that  the  defendant,  on  the  11th  day  of  May,  1863,  execute 
his  bond  to  the  complainant  in  the  sum  of  $2,000,  oonditionc 
to  make  him  a  title  to  lot  number  seventy-four,  in  the  sixl 
district  of  Early  county,  by  the  first  day  of  January,  186 
There  is  no  special  allegation  in  the  complainant's  bill  f< 
invoking  the  aid  of  a  Court  of  equity  to  decree  a  specific  e: 
ecution  of  this  contract,  or  why  his  common  law  remedy  £ 
a  breach  of  the  bond  was  not  adequate  and  complete;  bt 
the  defendant  does  not  appear  to  have  raised  that  questioi 
he  answered  the  bill  and  alleges  that  he  made  a  contract  wii 
Stamper  to  exchange  with  him  lot  of  land  number  seveot; 
four  for  lot  number  eighty-five;  that  as  Stamper  had  not  pa 
Mitchell's  estate  for  lot  eighty-five,  he  did  not  have  the  til 
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then  to  convey  to  the  defendant,  but  would  in  a  short  time 
paj  the  money  and  procure  the  title,  and  in  the  meantime 
etch  party  should  execute  their  bonds  to  make  titles  to  the 
respective  lots  of  land.  The  negotiation  for  the  exchange  of 
the  two  lots  of  land  was  mainly  conducted  by  Christian  on 
the  part  of  Stamper.  On  the  30th  April,  1863,  Stamper 
wrote  the  following  letter  to  the  defendant : 

"Mr.  James  B.  Ransoms — Sir :  Upon  consultation,  and 
my  own  opinion,  it  will  be  well  to  give  bond,  as  I  have  no 
deed.  You  can  make  Dr.  Christian  a  deed  or  give  him  a 
bond  to  make  title  when  I  make  you  a  title.  I  make  a  bond 
to  make  title  when  the  note  is  due,  you  make  07ie  and  send 
the  bond  by  the  Doctor." 

It  is  quite  clear,  we  think,  that  the  trade  was  made  for  the 
exchange  of  the  lots  of  land  between  the  defendant  and  Stam- 
per; they  in  fact  were  the  contracting  parties.  Stamper  ex- 
ecuted his  bond  to  the  defendant  on  the  28th  of  April,  1863; 
oonditioned  to  make  hiin  a  title  to  lot  number  eighty-five  by 
the  first  day  of  January  next,  after  the  date  thereof. 

The  defendant  alleges,  in  his  answer,  that  the  complainant 
fraudulently  procured  the  bond  to  be  made  payable  to  him- 
self, instead  of  to  Stamper,  with   whom   the  contract  was 
made  unconditional,  as  therein  specified,  without  reciting  the 
tefms  of  the  contract  between  him  and  Stamper  for  the  ex- 
^uuige  of  the  two  lots  of  land,  and  that  Stamper  never  paid 
tiie  money  to  the  Mitchell  estate,  and  departed  this  life  with- 
B^withaviug  procured  a  title  to  lot  number  eighty-five,  and 
^Bbit  it  wmild  lie  inequitable  and  unjust  to  require  the  de- 
VbulaQt  to  specifically  perform  the  contract  under  this  state- 
nili  of  facts. 

On  the  trial  the  evidence  was  conflicting  as  to  the  manner 
intvliich  the  bond  to  the  complainant  was  procured  from  the 
^f^A^ndant^  but  there  is  one  leading  and  controlling  fact 
^^^mpetl  on  the  face  of  this  transaction,  and  that  is,  that  the 
^Hna  for  the  exchange  of  the  lots  of  land  was  made  be- 
*^«^«  Stamji^r  and  the  defendant,  whatever  part  Christian, 
t^^ecomplaitMiiit,  may  have  acted  in  the  matter.    Mere  inad- 
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eqnacy  of  price,  though  not  sufficient  to  rescind  a  contj 
may  justify  a  Court  in  refusing  to  decree  a  specific  perfo 
ance.  So  also  any  other  fact,  showing  the  contract  tc 
unfair  or  unjust^  or  against  good  conscience.  Code,  sec 
3134.  In  view  of  the  facts  of  this  case,  as  disclosed  in 
record,  we  cannot  say  that  the  verdict  of  the  jury  was  • 
trary  to  the  evidence  and  the  principles  of  justice  and  eqi 
nor  do  we  find  any  material  errors  in  the  charge  of  the  C 
to  the  jury^  or  in  the  refusals  to  charge  as  requested.  In 
judgment,  the  motion  for  a  new  trial  was  pro|)erly  overru 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Westley  Tate,  plaintifi^  in  error,  vs.  The  State  of  Gi 
GIA,  defendant  in  error. 

1.  On  the  trial  of  an  indictment  for  murder,  where  there  is  a  ge 
plea  of  not  gailty,  it  is  not  error  as  against  the  prisoner  for  the  J 
to  charge  the  jury  as  to  the  law  of  justifiable  homicide,  even  the 
from  the  evidence,  it  is  plain  that  the  prisoner  is  in  any  event  guil 
manslaughter.  An  error  of  the  Court  in  his  charge  to  the  jury,  ¥ 
could  not,  in  any  view  of  it,  have  injured  the  prisoner  under  the 
dence,  is  no  ground  for  a  new  trial. 

2.  When  the  evidence  showed  that,  without  any  considerable  provocs 
the  prisoner  ''went  at  the  deceased  with  an  axe,"  and  the  dece 
standing  in  his  place,  picked  up  a  heavy  oak  stick,  and  was  stri 
by  the  prisoner  with  the  axe  and  killed  as  he  was  raising  the  stick 
the  Judge  charged  the  jury  that  if  the  deceased  picked  up  the  sti 
defend  himself,  the  prisoner  was  guilty  of  murder ;  but  if  the 
ceased  picked  it  up  for  mutual  combat^  the  prisoner  was  guilty  or 
manslaughter ;  and  the  jury  found  the  defendant  guilty  of  murdei 

Hdd^  That  the  charge  was  not  one  of  which  the  prisoner  could  com{ 

3.  There  need  not  be  mutual  blows  to  constitute  a  mutual  coi 
There  must  be  a  mutual  intent  to  fight,  and  if  this  exists  and  bul 
blow  be  stricken,  the  mutual  combat  exists,  even  though  the  first 
kills  or  disables  one  of  the  parties.     (R.) 

Criminal  law.  Murder,  Charge  of  Court.  Immai 
error.  Evidence.  Before  Judge  Andrews.  Elbert  Si 
rior  Court    September  Term,  1871. 


ATLANTA,  JULY  TERM,  1872.  149 

Tate  V8,  The  State  of  Georgia. 

Westley  Tate  was  placed  upon  trial  for  the  murder  of 
JeffetBOD  Tate.     The  defendant  pleaded  not  guilty. 
The  following  evidence  was  introduced  upon  the  trial : 

TESTIMONY  FOR  THE  STATE. 

Marion  Tate,  (colored)  sworn :  I  think  it  was  about 
sunset  or  between  sunset  and  dark  on  Tuesday  of  last  week ; 
it  was  at  the  Ragland  place  ?h  Elbert  county  ;  on  that  day 
Westley  Tate  struck  Jefferson  Tate  with  a  pole  axe ;  he  hit 
Wm  on  the  right  side  of  the  head,  near  the  top,  more  to  the 
right  than  left.  I  think  he  hit  him  with  the  head  of  the 
axe;  it  appeared  like  a  pretty  heavy  blow;  knocked  him 
down ;  the  wound  was  about  an  inch  and  a  half  wide  and 
three  and  a  half  or  four  inches  long;  can't  tell  how  deep 
it  was;  the  skin  was  broken  in  one  small  place;  was  not 
able  to  get  up;  they  took  him  up,  spoke  to  him,  called 
him  and  he  did  not  answer.  They  carried  him  into  the 
house  and  laid  him  down;  he  was  knocked  down  on  Tues- 
day and  he  lived  until  Thursday  morning;  he  died  in  this 
county.  I  did  not  see  the  commencement  of  the  difficulty 
between  them  two ;  the  fuss  commenced  about  some  "jower- 
iDg"  about  some  children;  the  women  were  West's  wife, 
Muly  and  July,  Jeff's  uncle's  wife ;  West,  was  there  before 
Jeff,  carae.  When  the  killing  took  place  Jeff,  came  up  and 
^  his  basket  down  and  goes  in  the  house  and  gets  a  drink 
of  water ;  when  he  got  the  water  he  came  out  and  walked  to 
—  the  wagon,  T\-here  his  basket  was;  he  stood  some  few  minutes 
■waoiiig  agntast  the  wagon,  when  he  spoke  to  West,  and  said 
Bio  him,  ^'  I  don't  think  it  right  for  you  to  curse  another 
Bwaa^s  wife  in  her  yard  ;"  don't  remember  what  he  had  been 
^yiog  before  that;  don't  remember  what  West,  was  doing; 
*he  women  and  defendant  got  in  a  great  rage ;  Jeff,  spoke  to 
^ftmlaiit  tii*Bt ;  he  told  defendant  that  he  did  not  think  it 
^5s  right  for  one  man  to  be  cursing  and  talking  about  kill- 
ing mother  man's  wife  in  her  yard;  West,  asked  him,  "Did 
'*«tab  it  up?"  Jeff,  told  him,  "No!  he  didn't  take  it  up 
">  particular,  more  than  he  didn't  think  it  was  right ;'*  West, 
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then  told  Jeff.  "That  he  would  hit  his  wife,"  and  Jeff  told 
him  "I  reckon  not;"  Jeff,  said,  "I  think  God  give  you 
more  sense  than  to  hit  his  wife  if  he  were  in  some  foreign 
country ;"  there  was  some  few  words  passed  between  West, 
and  Jeff,  that  I  don't  recollect.  West,  started  to  Jeff. ;  I 
never  saw  him  ;  I  heard  him  walking  and  talking  back  be- 
hind  me;  don't  think  that  from  the  time  until  West,  got 
half  way  there  was  another  nvord  spoke  between  them;  I 
was  sitting  with  my  back  to  West,  and  face  towards  Jeff.; 
when  I  looked  I  saw  Jeff,  stoop  afler  the  double- tree,  and  as 
the  double-tree  was  coming  up  I  saw  West.'s  axe  comii^ 
under  the  double-tree;  he  had  raised  the  double-tree  up 
when  he  struck ;  by  the  time  he  got  the  double-tree  nearly 
straight  West,  struck  Jeff,  on  the  right  side  of  his  head  with 
his  axe;  Jeff,  and  the  double-tree  all  fell  backwards  and 
lodged  on  the  hub  of  the  wagon.  At  the  time  they  com- 
menced talking  to  each  other  I  think  they  were  fifteen  or 
twenty  steps  apart,  or  more;  don't  think  Jeff.  move<l  out  of 
his  tracks;  didn't  examine  to  see  whether  the  skull  was 
broke  or  not.  After  West,  knocked  Jeff,  down  he  walked 
off  from  there  very  quickly  ;  Jeff,  was  standing  at  the  fore- 
wheel  of  the  wagon  ;  the  double-tree  was  separate  from  the 
wagon ;  he  caught  the  double-tree  up  with  both  hands ;  it 
was  a  double-tree  for  a  two-horse  wagon,  the  usual  size. 

Cross-examined:  I  could  kill  a  man  with  a  weaiK)n  like 
that  double-tree;  I  reckon  the  double-tree  was  nearly  four  feet 
long;  it  was  lighter  than  a  four-horse  double-tree ;  the  double- 
tree was  lying  on  the  ground,  nothing  attached  to  it;  Jeff,  was 
on  the  left  side  of  the  wagon  ;  the  tongue  was  towards  the 
house;  Jeff,  was  on  the  upper  part  of  the  wagon,  on  samesidfl 
with  witness,  leaning  against  the  fore- wheel ;  he  was  stand- 
ing up  between  the  front  wheel  and  the  tongue ;  there  was 
no  part  of  the  wagon  between  witness  and  deceased  ;  witnetf 
was  on  the  same  side  of  the  wagon  with  decease<l ;  deceased 
was  leaning  against  the  basket  of  cotton  and  the  wagon;  tin 
basket  was  sitting  on  the  wagon  wheel ;  the  deceased  and 
wagon  were  three  or  four  steps  from  the  witness  ;  I  was  aifr 
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ikg  on  a  work-bench  some  five  or  six  steps  from  the  house  • 
Mt  know  how  long  I  had  been  there  before  the  diflficulty  ; 
when  I  got  there  there  was  a  difficulty  between  Muly  and 
July;  heard  them  "jabbering*'  after  I  got  there;  they  were 
'^jabbering"  about  Muly's  baby  and  July's  brother;  they 
kd  been  quarreling ;  don't  know  how  long  they  had  been 
quarreling  before  West,  came  up  ;  witness  hadn't  been  there 
ytrj  long  before  West,  came  up;  they  were  quarreling  about 
July's  brother  knocking  down  Muly's  baby  in  play  and 
borting  its  face  while  they  were  playing ;  Muly  was  in  the 
&mily  way;  she  has  had  a  baby  since,  so  I  have  heard ;  I 
beard  she  had  a  baby  the  next  night  from  the  chat.  When 
West  came  up  he  picked  a  chunk  and  started  to  knock  her 
down  with  it  for  the  fuss  his  wife  and  she  was  in  ;  he  never 
knocked  her  down  that  I  saw ;  if  he  had  have  done  it  wit- 
DOB  wonld  have  known  it;  didn't  see  West,  when  he  came 
up;  he  came  before  Jeff.  West,  had  been  pulling  fodder 
ilttt  day ;  deceased,  defendant  and  witness  live  on  the  same 
pboe;  witness  and  defendant  live  in  the  same  inclosure; 
Jeff,  lives  three  hundred  and  fifty  or  four  hundred  yards  on 
the  other  side  of  the  branch ;  the  gin-house  is  on  this  side  of 
the  branch ;  gin-house  some  four  or  five  hundred  yards  from 
where  difficulty  took  place;  West,  was  foreman  on  the  place; 
Wtknow  what  privileges  he  had  ;  I  worked  with  my  own 
sqaad ;  Jeff,  had  a  squad  of  his  own  ;  Jeff.'s  wife  came  with 
him  and  came  by  there;  it  was  on  the  way  to  the, gin-house; 
no  qaarrel  had  taken  place  between  defendant  and  Jeff.'s 
wife;  I  heard  that  West,  brought  an  axe  with  him  from  the 
fodder  field  ;  Jeff,  said  to  West.,  after  he  came  out  of  the 
boose  and  lent  up  to  the  wagon  wheel,  "West.,  I  don't  think 
it  is  right  to  curse  another  n)an's  wife  in  her  yard,  and  talk 
»bout  killing  her ;"  I  know  that  West,  did  not  speak  to  him 
first;  I  think  West,  asked  him,  "  Did  he  take  it  up?"  Jeff, 
told  him,  "No!  not  particular,  but  he  didn't  think  it  right;" 
West,  told  him,  I  think,  "He  would  hit  his  wife;"  Jeff. 
l«igbed,  and  said,  "  No !  I  think  God  gave  you  better  sense 
than  that ;  I  don't  think  you  would  strike  my  wife  if  I  was 
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ill  some  fur  country  f  don't  know  why  West,  said  he  woald 
strike  his  wife;  nothing  had  passed  between  West,  and  JeS'fl 
wife.  When  he  was  struck  with  the  axe  he  fell  back  and 
lodged  against  the  hub^  on  the  outside  of  the  wheel  oo  tbe 
left,  and  the  double-tree  fell  on  the  left  of  him ;  defendaot 
and  deceased  were  about  the  same  size ;  witness  recogDittB 
prisoner  as  the  one  that  struck  deceased  with  the  axe ;  iuij 
lived  in  the  same  inclosure  and  same  yard ;  I  saw  nobodj 
but  Jeff. 

Jim  Martin,  (colored)  sworn :  Was  present  at  a  diflScdtf 
between  Jeff.  Tate  and  West.  Tate,  at  Mr.  Tate's  «  Raglflod 
place,"  in  Eibert  county,  on  Tuesday  evening  of  last  weA; 
as  we  came  up  from  the  fodder  field  some  womeu  were  qaa^ 
reling  about  some  children ;  West,  came  and  heard  thcii 
quarreling  and  took  it  up ;  West.  Tate's  wife,  Muly  Tatoi 
and  July  Tate  were  the  women  that  were  quarreling; 
West  commenced  cursing  Aunt  July  in  her  yard,  and  3A 
spoke  and  told  West  that  ''He  didn't  think  that  hetrts 
doing  right  to  curse  a  woman  in  her  yard ;"  Jeff,  told  kia 
that  ''He  didn't  think  that  he  would  like  for  any  man  to  go 
in  his  yard  and  curse  his  wife  that  way ;"  West,  spoke  and 
told  him  that  he  "would  curse  his  wife  or  any  other  God 
damned  man's  wife  that  was  standing  on  his  toes ;"  Jeff,  tdd 
him,  "  I  reckon  not.  West. ;  I  might  go  to  some  fur  oountij 
or  other  and  God  gave  you  better  sense  than  to  hit  my  wifej 
West,  said,  "God  damn  you,  I'll  show  you,  you  God  damnid 
yellow  rascal ;"  then  he  made  to  him  with  the  axe;  JeC 
stooped  down  to  get  the  double-tree  and  before  Jeff,  got  eSf 
actly  straight  with  it  West,  hit  him  on  the  right  side  of  tin 
head  with  the  axe ;  he  knocked  him  down ;  he  first  &XLM 
the  wagon  hub  and  lay  there  a  few  minutes  and  then  fell  Oi 
the  ground  ;  he  knocked  him  down  with  a  pole  axe;  beUt 
him  with  the  butt  of  the  axe;  he  hit  him  on  his  headjOi 
the  right  side  of  his  head  near  the  top  of  his  head  ;  witMM 
recognizes  prisoner  as  the  one  that  struck  deceased  with  til 
axe.  After  West,  knocked  Jeff,  down  he  threw  down  ki 
axe  and  walked  a  short  distance,  then  struck  a  litde  taol 
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I  saw  no  more  of  him   until  I  saw  him   in  jaiK     After 

JeC  fell  on  the  groand  we  picked  him  up  and  carried  him 
inOIiv^  Tate's  house;  he  lived  until  Thursday  morning 
ifter  he  was  knocked  down ;  I  was  with  Jeff,  nearly  all  the 
time  after  he  was  struck  until  he  died  ;  he  did  not  talk  any ; 
be  was  speechless ;  never  heard  him  speak  from  the  time  he 
WIS  knocked  down  until  he  died ;  I  looked  at  the  wound ; 
it  broke  the  skull ;  did  not  notice  how  long  the  wound  was; 
it  was  about  three  inches  long  and  about  an  inch  wide,  I 
tbink;  don't  know  how  much  the  axe  was  worth;  more 
tbao  twenty-five  cents. 

Qrasa-examined:  I  work  on  Mr.  Tate's  place  with  pris- 
onous squad ;  deceased  worked  in  separate  squad  ;  worked  in 
tuoe  field  that  day  but  not  together ;  West  was  stacking 
Adder  and  Jeff,  was  picking  cotton  ;  West,  went  from  the 
fiklder  field  that  night  home ;  witness  and  prisoner  went  to- 
gether from  the  fodder  field  to  the  yard  where  the  killing 
took  place,  and  found  Muly  and  July  quarreling;  nobody  there 
bat  Holy  and  July  that  I  saw;  nobody  with  me  but  West. ; 
West  carried  an  axe  with  him  from  the  field  that  he  had  been 
nring;  the  axe  with  which  he  killed  Jeff. ;  we  had  been  there 
•boat, ten  minutes  when  Jeff,  came  up ;  the  quarrel  continued 
between  the  two  women  and  was  going  on  when  Jeff,  came  up; 
the  women  were  quarreling  about  West's  wife's  little  boy ; 
the  children  had  not  been  fighting ;  I  heard  them  say  that 
'bit's  brother  run  against  Muly's  little  boy  and  knocked 
^lim  down ;  July's  brother  was  about  as  high  as  the  middle 

^witness'  breast;  Muly's  child  was  about  three  years  old, 
bione  that  was  knocked  down  ;  the  women  talked  angrily; 
itAf^  West's  wife,  was  in  the  family  way,  and  had  a  child 

\  mxi  night,  I  think ;  July  is  a  large  size  woman,  twenty- 
tn  or  six  years  old ;  Muly  is  a  right  smart  smaller  than 
West  struck  under  the  double-tree  with  the  axe ;  the 
f  width  of  the  head  of  the  axe  struck  into  his  skull  far 

Igh  to  break  it ;  he  struck  very  near  the  crown  of  the 
it  was  the  double-tree  of  a  two-horse  wagon,  usual 

r;  coo  Id  kill  a  man  with  it  by  striking  pretty  hard;  Jeff* 
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brought  his  basket  of  cotton  and  set  it  on  the  wagon;  hew» 
going  to  the  gin-house  with  it;  that  was  the  way  to  thegio- 
house ;  not  related  to  any  of  the  parties ;  deceased  died  ii 
Elbert  county.  West,  was  standing  twenty-six  steps  froa 
Jeff,  when  they  were  quarreling;  I  was  standing  by  West 
I  don't  know  the  distance  from  where  I  was  standing  witl 
prisoner  to  deceased ;  West,  was  as  far  from  Jeff,  as  from  thi 
place  where  witness  is  standing  to  Tate's  store;  don't  know 
that  the  distance  was  measured ;  Jeff,  stood  in  the  same  plaoi 
all  the  time ;  the  women  were  quarreling  in  Oliver  TaUfi 
yard ;  it  was  three  or  four  hundred  yards  from  Oliver  Tate^i 
house  to  West's  house ;  Jeff,  never  moved  out  of  his  trada 
West,  moved  all  the  way  from  where  he  was  standing  in 
where  Jeff,  was;  he  walked  and  talked  pretty  fast  when  b 
went  up  to  where  Jeff.  was.  West,  came  on  from  the  foddc 
field  by  home  and  on  to  Oliver's  house ;  he  never  stopped  a 
home. 

Jacob  Bubtok,  sworn :  I  assisted  in  arresting  the  pric 
oner ;  we  arrested  him  last  Friday  night,  in  South  Carolifu 
at  Mr.  McCalla's  quarters ;  had  no  warrant  for  his  arrent 
he  made  no  resistance ;  there  were  nine  of  us,  two  with  Ui 
Blackwell  and  Colbert. 

The  defendant  introduced  no  evidence.  Admitted  ibt 
Jefferson  Tate  is  dead,  and  that  he  died  from  the  wound  io 
flicted  by  defendant. 

The  jury  found  the  defendant  guilty  of  murder. 

The  defendant  moved  for  a  new  trial  upon  the  followioj 
grounds,  to-wit  : 

1st.  Because  the  Court  erred  in  charging  the  jury,  ''tin 
provocation  by  threats  will  not  be  sufficient  to  reduce  (k 
crime  from  murder  to  manslaughter,  when  the  person  kilte 
IS  unarmed  and  neither  making  or  attempting  any  vioIeiK 
upon  the  prisoner  at  the  time  of  (he  killing,  provided  nod 
ing  was  said  or  done  to  excite  that  irresistible  passion  befiv 
commented  on." 

2d.  Because  the  Court  erred  in  charging  the  jury,  ^tfa 
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that  which  is  perfectly  justifiable  on  the  part  of  the  de- 
eeaseoi  cannot  be  any  legal  provocation  to  the  slayer." 

3d.  Because  the  Court  erred  in  giving  in  cliarge  to  the 
joiy  sections  4265  and  4267  of  Irwin's  Revised  Code,  as  the 
defense  set  ap  in  the  case  was  that  the  killing  was  voluntary 
numslanghter. 

4tb.  Beeaase  the  Court  erred  in  charging  the  jury,  "that 
if  they  believed  from  the  testimony  that  the  prisoner  was  ad- 
Tancing  on  the  deceased  with  a  declaration,  God  damn  you, 
m  show  you,  you  God  damned  yellow  rascal,  and  with  an 
axe,  that  the  deceased  was  justifiable  in  taking  up  a  double- 
tree of  a  two-horse  wagon  to  defend  himself  from  the  attack, 
and  if  in  80  doing  was  killed  by  the  prisoner  by  a  blow  on  the 
head  with  an  axe  by  the  prisoner,  this  using  of  the  double- 
tree does  not  free  the  prisoner  from  the  crime  of  murder; 
that  it  depended  on  the  spirit  with  which  the  double-tree 
was  seized  whether  for  mutual  combat  or  self-defense.'^ 

5th.  Because  the  Court  erred  in  giving  in  charge  to  the 
jmy,  "that  provocation  by  threats  will  not  be  sufficient  to  re- 
dooe  the  crime  from  murder  to  manslaughter,  when  the  per- 
son killed  is  unarmed  and  neither  making  nor  attempting  any 
vioIeDce  upon  the  prisoner  at  the  time  of  the  killing." 

Gth.  because  the  Court  erred  in  refusing  to  charge  the  jury 

as  requested:     **That  if  the  jury  believed  from  the  evidence 

in  tfie  case,  that  the  prisoner  and  the  deceased,  upon  a  sudden 

qnanrel,  both  seized  weapons  likely  to  produce  death,  and  the 

risoDer  killed  deceased,  then  the  killing  was  voluntary  mau- 

Janght^r  and  not  murder;  and  it  is  immaterial  who  struck 

blow;"  and  in  charging  the  jury  as  follows:  "It  de- 

mpon  the  circumstances  under  which  the  weapons  were 

if  for  mutual  combat,  it  matters  not  who  struck  the 

blow;   but  if  the  jury  believed   that  Jeff,  seized  the 

ubie-tree  standing  in  self-defense,  and  for  that  purpose,  it 

would  not  reduce  the  homicide  to  the  grade  of  manslaughter; 

and  the  cases  read  by  defendant's  counsel  to  sustain  this  request 

Mre  those  of  mutual  combat ;  so  the  Court  charges  you,  if  you 

tetteve  Jeff,  seized  the  double-tree  for  self-defense,  it  would 


156         SUPREME  COURT  OF  GEORGIA. 

Tate  V9.  The  State  of  Georgia. 

not  reduce  the  offense  to  manslaughter ;  but  if  yon  believi 
be  seized  it  for  mutual  combat  the  offense  is  reduced  to  thai 
crime  only.  And  in  all  cases  of  mutual  combat  the  mutual 
intent  to  fight  must  be  a  mutual  purpose  in  the  partia 
simultaneously,  and  to  constitute  a  case  of  such  oombat  matoal 
blows  must  pass  between  the  parties/' 

7th.  Because  the  Court  erred  in  refusing  to  charge  thejaij 
as  requested  as  follows:  '^  If  the  jury  believes  from  Ae ev- 
idence in  the  case,  that  the  prisoner  and  deceased  were  en- 
gaged in  a  mutual  quarrel,  and  prisoner  seized  an  axeboi 
did  not  strike  until  the  deceased  had  seized  a  double-tre^  i 
weapon  likely  to  produce  death,  and  had  put  it  into  a  strik- 
ing position  and  the  prisoner  then  struck  him,  then  the  killintl 
was  voluntary  manslaughter,  and  not  murder;''  and  in  fb* 
peating  his  charge  to  the  jury  as  set  forth  in  the  sixth  ground 
of  complaint. 

8th.  Because  the  verdict  was  contrary  to  law  and  to  eri- 
dence. 

The  motion  for  a  new  trial  was  overruled  by  the  Gomrtj 
and  defendant  excepted,  and  now  assigns  said  ruling  as  emr. 

J.  D.  Mathews;  Edwards  &  Shannon,  for  plaintiJ 
in  error.  1st.  The  first  and  fifth  charges  to  the  jury  arc 
upon  assumed  state  of  facts:  11  Ga.  B.,  286;  14  lb.,  137; 
30  16.,  271,  714.  2J.  The  second  charge  was  an  intimation 
of  opinion  upon  the  evidence:  Code,  sec.  3183;  14  lb.,  137. 
3d.  The  third  charge  excluded  manslaughter  from  the  con- 
sideration of  the  jury :  20  Ga.  R.,  594.  4th.  Error  to  re- 
fuse requests  to  charge  as  to  mutual  combat:  Code,  sec.  3664 j 
1  Buss,  on  Crimes,  584;  16  Ga.  R.,  223.  5th.  Evidence 
shows  no  malice:  Code,  sec.  4254;  3  Ga.  R.,  324;  1  BuK 
on  Crimes, 482;  Ros.  Crim.  Ev.,684;  30  Ga.  R.,67;  15  ii, 
223;  25  lb.,  527;  42  lb.,  609.  6th.  Homicide  to  preveal 
assault  and  battery  is  voluntary  manslaughter:  18  Ga.  &i 
194;  24  J6.,  282. 


Samuel  Lumpkin,  Solicitor  General;  Robert 
for  the  State.    Ist  and  5th.  The  charge  complaiaad  of  i 
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kw:  25  6a.  IL,  207;  Beeee's  Horn.,  31.  Misdirection  upon 
ibtract  principle  of  law  immaterial :  31  Gk.  R.,  426 ;  17 
lb.,  194;  22  lb.,  237;  28  76.,  215;  41  lb.,  485.  2d.  The 
ttooad  charge  is  good  law:  29  6a.  R.,  470;  34  lb.,  85.  3d. 
lie  third  charge  is  more  favorable  to  plaintiff  in  error:  41 
Ga^  R.,  485.    4th.  This  is  not  a  case  of  mutaal  combat 

HcCat,  Judge. 

This  was  an  indictment  for  murder,  and  there  was  a  plea 
of  not  guilty  generally.  Under  the  proof,  we  think  it  was 
Boenor  in  the  Court  to  charge  the  law  of  justifiable  homi- 
cide. The  record  shows  a  general  denial  of  guilt,  and  it  was 
Mt  improper  that  the  Judge  should  inform  the  jury  under 
what  oircamstanoes  one  may  lawfully  kill  another,  and  it 
would  be  a  strong  case  of  hypercriticism  to  say,  that  a  new 
trial  ought  to  be  granted  if  the  Judge  allude  to  instances  of 
JQBtification  wholly  unlike  the  case  on  trial.  It  is  common 
for  the  Court  to  read  the  definition  of  justifiable  homicide, 
"the  taking  a  human  life  by  comfnandmerU  of  law,  or  by  per- 
mttwn  of  law,  or  in  self-defense;"  surely  it  is  not  error  in 
the  Court  to  do  this,  even  though  the  case  is  one  one  of  self- 
deJBQse  alone.  That  the  Judge  in  this  case  charged  the  jury 
iatrference  to  the  law  of  justifiable  homicide,  etc.,  was  no 
hum  to  the  prisoner.  In  the  first  place,  his  plea  was  ''not 
pBUy;"  the  proof  was  very  plain  that  the  deceased  was 
Ukd  by  him,  and  he  was  ''guilty''  unless  justified.  In  the 
i||^|dace,  we  have  no  evidence  from  the  record,  that  his 
I  waived  his  plea  of  not  guilty,  and  stood  only  on 
of  the  guilt  of  murder  ;  as  the  record  stands  the 
I  of  any  guilt.  We  are  not  prepared  to  say,  that 
f.lfae  record  showed  that  the  counsel  had,  in  the  argu- 
litted  guilt  of  manslaughter,  that  the  charge  of  the 
I  to  justifiable  manslaughter  would  have  been  ground 
'  tnal.  At  best  the  charge  may  in  that  event  have 
iiy.  But  we  are  not  clear  it  could  even  then 
kl»  hkye  injured  the  defendant.    We  think  the  Judge 
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was  in  error  id  saying  there  must  be  mutual  blows  to  consti- 
tute a  mutual  oombat.  There  must  be  a  mutual  intent  to 
fight.  But  we  think  if  this  exists,  and  but  one  blow  be  stridc- 
en,  that  the  mutual  combat  exists,  even  though  the  first  blow 
kills  or  disables  one  of  the  parties.  Were  there  any  mdeniu 
here  of  a  mutual  combat  we  should  be  constrained  to  revose 
the  judgment.  But  we  are  clear  that  there  was  before  the  joiy 
nothing  to  authorize  any  doubt  even  upon  their  minds  thift 
this  was  not  a  mutual  combat.  The  deceased  showed  no  sign 
of  a  disposition  to  fight.  He  denied  taking  up  the  qutml 
of  the  woman.  He  stood  at  his  place ;  he  had,  or  showed 
no  arms.  Indeed,  he  seems  to  have  been  very  slow  eveoia 
getting  ready  to  defend  himself,  since  the  defendant  had  about 
twenty  steps  to  go,  and  got  to  him  and  struck  him  before  be 
got  the  double-tree  picked  mp,  and  in  a  position  even  to  de- 
fend himself.  Had  he  got  the  first  blow  and  that  blow  proved 
fatal,  the  killing  would  by  him  have  clearly  been  justifiable. 
He  sees  a  man  coming  at  him  with  an  axe,  cursing  biiO| 
threatening  to  show  him  what  he  could,  and  would  do^ 
and  his  picking  up  the  double-tree  and  raising  it  was  notb- 
ing  but  the  promptings  of  that  universal  feeling  of  sdf- 
defense  implanted  in  all  animal  nature. 

The  conviction  is  right;  it  was  not  justified  only,  but  de- 
manded by  the  testimony.  The  jury  were  bound,  on  thai 
oaths,  to  find  as  they  did,  and  we  do  not  feel  it  to  be  our  dot) 
to  grant  a  new  trial,  because  the  Judge  gave  the  law  wrongly 
upon  a  state  of  facts  which  did  not  exist.  This  ofiense  w« 
murder.  There  was  no  considerable  provocation — ^nothing  U 
bring  it  to  the  grade  of  manslaughter. 

Judgment  affirmed. 
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[)flABL£9  F.  Elliott,  plaintiff  in  error,  vs.  The  State, 
defendant  in  error. 

L  The  grounds  of  alleged  error,  set  forth  in  the  motion  for  a  new  trial, 
■OBt  be  identified  by  the  Judge  as  tme,  or  they  will  not  be  considered 
OD  t  writ  of  error  based  thereon  to  this  Court.  The  usual  certificate 
to  the  bill  of  exceptions  is  not  sufficient.     (R. ) 

I  In  a  case  where,  if  death  had  ensued,  the  defendant  would  only  have 
been  guilty  of  manslaughter,  he  cannot  be  convicted  of  an  assault 
iithmtent  to  commit  murder,  and  the  Court,  on  request,  should  so 
hife  efaaiged  the  jury.    (B.) 

(Mminal  law.  Assault  with  intent  to  murder.  Bill  of 
XQq>tioQ8.  Practice  in  the  Supreme  Court.  Malice.  Be- 
rn Judge  Hopkins.  Fulton  Superior  Court.  October 
km,  1871. 

For  the  ficts  of  this  case^  see  the  decision. 

D.  F.  &  W.  R.  Hammond  ;  Peebles  &  Howell,  for 
buDtiff  in  error. 

J.  T.  Qlenn,  Solicitor  General ;  Gartrell  &  Stephens, 
r  the  State.  1st.  The  verdict  of  the  jury  was  in  accordance 
ith  the  law,  and  was  sustained  by  the  evidence,  and  ought 
otto  be  disturbed  by  this  Court.  2d.  The  Court  was  right 
idnrging  the  jury  that,  ^'  in  cases  of  assault,  as  in  all  other 
ftueB,  if  several  act  in  concert,  encouraging  one  another 

EcoHjperatiitg,  they  are  all  equally  guilty,  though  only 
makes  the  actual  assault:  33  Ga.  R.,  131;  21  Ga.  R., 
h  Cwie,  4240;  30  Ga.  R.,  757.  3d.  It  is  immaterial 
ether  the  prisoner  is  charged  in  the  indictment  as  princi- 
m  the  &r8l  or  second  degree,  if  he  was  found  aiding  and 
Itiog  iite  aet:  28  Ga.  R.,  604.  4th.  Malice  is  implied 
DEI  |h«  recklessness  of  the  act,  and  it  is  not  necessary  to 
ISiiiitc  multce  that  the  prisoner  should  know  the  person 
im  whom  it  is  directed ;  39  Ga.  R.,  31 ;  26  Ga.  R.,  276. 
i  The  Court  was  right,  in  his  construction  of  sections 

II  nBd  426S  of  the  Code,  also  of  section  4266 ;  section 
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4267  did  not  apply  to  the  case,  but  if  it  did^  the  Comfi 
ooDstraction  of  it  was  right,  and  the  charge,  as  given,  did  nol 
injure  the  defendant:  22  Ga.  R.,  234;  18th  /6it2.^706;2 
Bishop's  Grim.  Law,  sec.  638. 

Wabneb,  Chief  Justice. 

The  defendant  was  indicted  for  an  assault,  with  intent  to 
murder.  On  the  trial  of  the  case  the  jury  found  the  defend- 
ant guilty.  A  motion  was  made  for  a  new  trial  on  the  ser- 
eral  grounds  stated  in  the  motion  therefor,  as  contained  in 
the  rule  nisi.  First,  because  the  verdict  of  the  jury  wii 
contrary  to  law.  Second,  because  the  verdict  of  the  jury  wn 
contrary  to  the  evidence,  and  decidedly  against  the  wei^tof 
the  evidence.  Third^  because  the  Court  erred  in  charging 
the  jury,  and  in  refusing  to  charge  the  jury  as  requested  m 
set  forth  in  the  motion  for  a  new  trial.  The  Court  overruled 
the  motion  for  a  new  trial,  and  the  defendant  excepted.  On 
what  ground  the  Court  overruled  the  motion  for  a  new  trill 
does  not  appear.  The  error  assigned  in  the  bill  of  ezoep* 
tions  is  the  overruling  the  motion  for  a  new  trial.  Whether 
the  Court  charged  the  jury,  or  refused  to  chai^  the  jury  m 
assumed  in  the  motion  for  a  new  trial,  does  not  affirmativeljr 
appear ;  and  it  may  be  that  the  Court  overruled  the  motioD 
for  a  new  trial  because  the  facts  assumed  therein  in  rektioB 
to  the  charge  of  the  Cburt,  and  refusal  to  charge  as  requestedy 
were  not  true.  But  it  is  said  the  certificate  of  the  pm* 
siding  Judge  furnishes  plenary  evidence  of  the  truth  of  the 
grounds  of  error  stated  in  the  motion  for  a  new  trial.  The 
certificate  of  the  Judge  certifies  that  the  foregoing  bill  of  as* 
ceptions  is  true,  and  contains  all  the  evidence  material  to# 
clear  understanding  of  the  errors  complained  of.  What  iMi 
the  exception  to  the  ruling  of  the  Courts  and  what  was  fli 
error  complained  of?  The  exception  to  the  ruling  of  fli 
Court  and  the  error  complained  of  was  the  overmliag  ttfl 
motion  for  a  new  trial,  and  the  Judge  certifies  that  the  wi$ 
tion  for  a  new  trial  was  made  and  overruled,  and  that  llri 
bill  of  exceptions  contains  all  the  evidence  material  to  a  cW 
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understanding  of  the  errors  complained  of — tliat  is  all. 
Whether  the  Court  charged  the  jury,  or  refused  to  charge 
the  jury  as  stated  in  the  motion,  does  not  affirmatively  ap- 
pear in  the  bill  of  exceptions,  and,  therefore,  the  certificate  of 
the  Judge  does  not  cover  it.  The  certificate  of  the  Judge 
only  certifies  that  the  motion  for  a  new  trial  was  overruled, 
and  that  the  evidence  contained  in  the  bill  of  exceptions  is 
all  that  is  necessary  to  a  clear  understanding  of  the  errors 
compliuned  of  in  overruling  the  motion,  on  the  ground  that 
the  verdict  was  contrary  to  that  evidence,  and  to  the  law  un- 
do that  evidence.  The  bill  of  exceptions  must  affirmatively 
disdoee  the  error  assigned :  Doebler  vs.  Waters,  30  Georgia 
B^fortSf  344;  Cameron  vs.  Ward,  22  Georgia  Reports,  169. 
Jh  McLaia  &  West  vs.  Dinsmore  &  Kyle,  30  Georgia  Be- 
ports,  724,  this  identical  question  was  considered  and  decided. 
In  delivering  the  opinion  of  the  Court,  Lumpkin,  Judge,  said 
that  the  case  furnished  another  fit  occasion  to  remind  the  bar 
of  the  necessity  of  taking  the  precaution  to  obtain  the  ac- 
knowledgment of  the  presiding  Judge,  that  the  grounds 
taken  on  the  motion  for  a  new  trial  are  true.  Not  that  tlie 
motion  was  made  upon  the  grounds  stated  in  the  rule ;  but 
iuilL  the  statements  in  the  grounds  are  b*ue.  The  result,  there- 
bieisythat  in  the  ease  now  before  the  Court,  no  other  errors 
oan  be  considered  but  those  which  relate  to  the  overruling 
the  motion  for  a  new  trial,  on  the  grounds  that  the  verdict  of 
Ike  jaiy  was  contrary  to  the  evidence  contained  in  the  bill 
rf  exceptions,  and  contrary  to  the  law  under  that  evidence. 
fJS  the  Court  did  charge  the  jury,  and  did  refuse  to  charge 
III.  jury  as  requested,  as  assumed  in  the  motion  for  a  new 
should  have  been  distinctly  stated  in  the  bill  of 
,  so  that  the  presiding  Judge  could  have  certified 
r  Jl  was  true  or  not.  The  entire  Court  are  unanimous 
9 Jodgment  as  to  the  rule  of  practice,  but  inasmuch  as 
was  made,  on  the  argument  of  this  case  before 
m  to  the  assignment  of  errors,  as  alleged  in  the 
» new  trial,  the  majority  of  the  Court  place  their 
t^  eoncurrence  in  the  reversal  of  the  judgment  of 
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the  Court  below  on  that  ground.  I  place  my  judgment  of 
reversal  upon  a*much  broader  ground.  Was  the  verdict  of 
the  jury  contrary  to  law,  under  the  evidence  contained  in  the 
bill  of  exceptions?  The  defendant  was  charged  with  aaift- 
sault  with  an  intent  to  murder.  In  order  to  make  out  the 
offense,  the  evidence  must  show  that  the  assault  was  made 
under  such  circumstances  that,  if  death  had  ensued,  the  kilt 
ing  would  have  been  murder,  which  necessarily  would  have 
involved  the  question  of  malice,  either  express  or  impliei 
If  death  had  ensued,  and  the  homicide  would  only  havebeea 
manslaughter,  then  the  defendant  cannot  legally  be  fomkl 
guilty  of  an  assault  with  intent  to  murder. 

What  are  the  material  facts,  as  disclosed  by  the  evidenee 
in  the  record  ?  The  defendant  is  the  brother-in-law  of  Miei 
Turner,  a  young  lady  about  eighteen  years  old,  who  lived 
with  her  parents  in  the  city  of  Atlanta.  She  had  received  a 
communication  through  the  post-office,  written  over  a  ficti- 
tious name,  requesting  her  to  meet  a  gentleman  on  the  fltieet 
at  a  certain  time;  this  she  communicated  to  her  mother  and 
brothers;  her  mother  threw  it  in  the  fire.  Shortly  aflerwardi 
a  proposition  was  made  to  her  through  a  negro  man  and  hie 
wife,  to  meet  a  gentleman  on  the  street  at  a  certain  time  and 
place,  who  desired  to  make  her  acquaintance.  This  sheooa- 
municated  to  her  mother  and  family.  The  name  of  the  geft- 
tleman  was  not  disclosed.  Her  brothers  desired  her  to  goto 
the  place  designated,  and  they  would  go  with  her  and  findori 
who  it  was  that  was  sending  such  insulting  messages  to 
their  sister.  She  went,  her  brothers  and  the  defendas^ 
her  brother-in-law  following  a  short  distance  behind,  whtf 
Clark,  the  prosecutor,  made  his  appearance,  piloted  by  th 
negro  man  and  his  wife,  through  whom  the  communiofr 
tions  to  her  had  been  made.  She  says  he  took  hold  of  hei 
hand,  put  it  through  his  arm  and  pulled  her  along.  ThepM 
ecu  tor  says  she  took  his  arm,  and  he  asked  her  how  longdh 
could  stay  out.  She  says  he  asked  her  how  long  she  was  goi^ 
to  stay  out  that  night,  and  would  she  go  to  his  room  or  to  iU 
Sallie's,  the  negro's  house,  and  also  said,  ''Let  us  walk  fiflfc 
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Aixmt  that  time  the  defendant  and  her  brother  came  up,  and 
Iier  brother  said,  **  Turn  my  sister  loose,^'  and  repeated  it  the 
aeeood  time,  and  then  commenced  firing  upon  him,  wounding 
tbe  prosecutor  in  two  places.  The  evidence  is  not  clear  that 
the  defendant  fired  at  all,  but  he  was  there  and  was  evidently 
acting  in  concert  with  the  brother,  who  did  shoot  the  prose- 
eotor.  The  prosecutor  denies  writing  the  note  through  the 
poBtroffice,  but  admits  sending  the  messages  through  the  ne- 
groes, and  that  his  object  in  meeting  the  young  lady  wafi  to 
have  criminal  intercourse  with  her. 

Sach,  in  brief,  are  the  substantial  facts  and  circumstances 
Qoder  which  the  shooting  took  place.  If  death  had  ensued, 
woald  the  killing  have  been  murder,  or  manslaughter,  under 
the  law  ?  There  could  not  have  been  any  express  malioe 
igunst  the  prosecutor,  for  the  defendant  did  not  know  who 
he  was — his  name  had  been  carefully  concealed.  Will  the 
hw  imply  malioe  under  the  provoking  circumstances  attend* 
ii^  this  transaction  ? 

In  all  cases  of  voluntary  manslaughter  there  must  be  some 
idaal  assault  upon  the  person  killing  or  an  attempt  by  the 
pecBon  killed  to  commit  a  serious  personal  injury  on  the 
pcnoD  killing,  or  other  equivcUeTit  eircumstanoesj  to  justify 
the  excitement  of  passion  and  to  exclude  all  idea  of  delibe- 
ntion  or  malice  either  express  or  implied:  Code,  section 
1259.  Were  not  the  circumstances  under  which  the  shooting 
m  done  equivalent  to  those  specially  mentioned  in  this  sec- 
ion  of  the  Code  to  justify  the  excitement  of  passion  and  to 
ixdude  all  idea  of  deliberation  or  malice,  either  express  or 
mplied.  The  brother  and  brother-in-law  of  their  sister  dis- 
over,  for  the  first  time,  the  individual  who  has  been  sending 
DBolting  messages  to  her,  and  who  was  then  in  the  very  act 
ff  carrying  out  his  purpose,  as  he  himself  admits,  to  invade 
lerehastity.  If  this  would  not  justify  the  excitement  of 
nmon  in  the  breast  of  a  brother  or  brother-in-law  of  a 
roQDg  sister  who  had  a  right  to  claim  their  protection,  what 
nmld?  But  it  is  said  the  expressions  uttered  by  the  defend- 
int  to  the  prosecutor,  in  his  room  shortly  after  the  shooting. 
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^  that  he  had  received  a  dose^  aad  wheo  his  brother  came  he 
would  finish  him  or  finish  it^'^  is  evidence  of  malice.  On  tbo 
contrary^  it  shows  that  the  defendant  was  still  under  the  e:^ 
citement  of  passion  aroused  and  produced  by  the  oondaci  of 
the  prosecutor  toward  his  sister,  and  that  his  words  gave  ex- 
pression to  it  when  he  came  into  his  presence. 

In  my  judgment,  the  evidence  in  the  record  doea  not  mib 
such  a  case  that  if  death  had  ensued,  the  defendant  wooid 
ha^e  been  guilty  of  murder  under  the  law,  and,  therefiwe,  hi 
should  not  have  been  found  guilty  of  an  assault  with  iulait 
to  murder.  If  the  jury  had  found  the  defendant  guil^of 
an  assault  only,  then  there  could  have  been  no  objectioD  to 
the  verdict  Whilst  the  Courts  cannot,  and  should  not,  r^ 
cognize  the  right  of  any  person  to  take  the  law  into  their 
own  hands  for  the  pur{)ose  of  redressing  their  own  wroogii 
still  the  seducer,  when  he  attempts  to  invade  female  ohastiifi 
should  distinctly  understand  th^t  he  encounters  all  the  paA 
incident  to  such  an  attempt  on  his  part  If  the  proeeentor 
in  this  case  had  confined  himself  to  the  pursuit  of  his  legiti* 
mate  and  lawful  business,  instead  of  seeking  to  gratify  bii 
carnal  appetite  in  forbidden  pastures,  he  would  not  probabif 
have  been  injured.  I  am,  therefore,  of  the  opinion  that  t 
new  trial  should  be  granted  in  this  case,  on  the  ground  that 
the  verdict  of  the  jury  is  contrary  to  law,  as  disclosed  by  the 
evidence  in  the  record. 

Let  the  judgment  of  the  Court  below  be  reversed. 

McCay  and  Montgomery,  Judges,  concurring. 

The  bill  of  exceptions  in  this  case  contains  no  history  of 
the  trial,  no  statement  of  any  of  the  rulings  of  the  Court  in 
the  progress  of  the  cause.  It  is  simply  a  statement  that  the 
case  was  tried,  a  verdict  had,  a  motion  made  for  a  new  triilf 
and  that  the  Court  refused  to  grant  the  new  trial.  We  ail 
left,  therefore,  to  the  record  alone  to  discover  the  errors,  il 
any,  of  the  Court  That  record  is  simply  the  rule  nUi  and 
the  judgment  of  the  Court  refusing  the  new  trial.  The  mk 
nUi  calls  on  the  State  to  show  cause  why  a  new  trial  shooU 
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not  be  granted,  on  the  following  grounds :  1st.  Because  the 
Cbart  did  so  and  so.  2d.  Because,  etc.  The  plaintiff  has  a 
right  to  put  in  his  motion  finj  ground  for  a  new  trial  that  he 
may  think  he  has,  and,  though  some  of  the  Judges  are  in  the 
kbit  of  refusing  even  the  rule  nisi,  unless  the  facts  stated 
are  true,  yet  this  is  not  always  tlie  case,  and  is,  in  fact,  only 
i  new  practice.  We  have  frequently  before  us  judgments 
refitting  to  make  such  rules  nisi  absolute,  on  the  ground  that 
the  hctB  stated  are  not  true.  Most  generally,  however,  the 
judgment  simply  grants  or  refuses  the  new  trial,  giving  no 
Rasons  for  it.  It  may  be  that  the  reason  for  refusing  is,  that 
the  grounds  taken  are  untrue.  How  are  we  to  know  ?  But 
in  this  bill  of  exceptions  there  is  a  distinct  assignment  of 
enor,  on  this  ground,  taken  in  the  rule  niaij  and  the  parties 
vent  into  the  argument  before  this  Court  that  this  a^ign- 
ONDt  was  supported  by  the  record.  Judge  Montgomery 
and  mjreelf  think  it  was  too  late  to  make  this  objection  in 
theaigament.  It  should  have  been  done  on  the  reading  of 
the  bill  of  exceptions,  the  real  objection  being  that  the  bill 
of  exceptions  was  not  sustained  by  the  record.  We  will  not, 
therefore,  in  this  case,  refuse  to  consider  the  points. 

As  this  was  a  case  of  assault  with  intent  to  munler,  it  is 
dear  that  if  there  was  no  malice,  express  or  implied,  the  de- 
&ndant  was  not  guilty.  The  Court  was  asked,  in  substance, 
80  to  charge,  and  he  refused  to  do  so.  We  think  that  was 
error.  The  evidence  is  such  as  that  the  jury  might  have 
fcond  the  shooting  to  be  the  result  of  that  sudden  heat  of 
paassion  which  does  not  allow  the  voice  of  reason  and  justice 
to  be  heard,  and  that  if  the  shooting  had  produced  death, 
the  offense  would  have  been  manslaughter. 

We  cannot  agree  with  the  Chief  Justice  that  the  evidence 
bib  to  show  such  malice,  as  if  the  charge  had  been  given  the 
iny  would  have  been  bound  to  find  the  defendant  not  guilty 
n  any  event.  We  think  there  is  plenty  of  evidence  to  jus- 
ify  a  verdict  of  guilty,  even  under  a  proper  charge.  The 
Ids  that  this  lady  went  to  the  rendezvous  with  the  knowl- 
Ige  of  her  friends-^that  they  followed  her,  armed — that  this 
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defendant  w&s  one  of  the  crowd — that  he  displayed  great  nu 
lignity  of  feeling  when  the  victim  of  their  violence  was  appi 
rently  on  his  death-bed,  and  that  he  was  armed,  are,  in  oa 
judgment,  facts  that  would  fully  justify  a  verdicty  even  lub 
the  law  been  properly  given. 

But  as  the  jury  were  not  given  the  law  of  malice,  as  rt 
quested,  we  think  there  ought  to  be  a  new  trial.  The  hwii 
clear  that,  if  there  be  not  such  malice  as  would  make  tin 
shooting  murder,  had  death  ensued,  but  only  manslaagbter, 
the  defendant  is  not  guilty. 


Andrew  M.  Parker,  plaintiff  in  error  vs.  The  FultMI 
Loan  and  Building  Association,  defendant  in  error. 

Where  a  suh  to  recover  nsory  paid  was  brought  against  a  Loan  and  BM 
ing  Association,  chartered  by  the  Saperior  Coart  in  favor  of  one  vIp 
had  been  a  member  and  borrower,  and  who  failing  to  complj  witktfal 
rules,  as  to  the  payment  of  his  monthly  dnes,  had,  by  way  of  asttlfr 
ment,  conveyed  to  the  company  certain  real  estate  at  an  agreed  priel 
in  fall  discharge  of  his  obligations  and  it  appeared  in  proof  tbil  Al 
company  consisted  of  two  thousand  shares ;  that  $1 00  per  montiilK 
to  be  paid  upon  each  share  until  the  accumulations  should  make  smI 
share  worth  $200  00;  that  the  monthly  receipts  were  to  be  uflsdii 
advancing  to  the  shareholders  on  their  ultimate  interest  at  such  nti 
of  premium  as  the  money  might  bring  at  auction,  and  that  each  ahaif 
holder,  taking  an  advance,  was  to  pay  $1  00  extra  upon  each  shtf 
advanced  upon,  giving  a  real  estate  mortgage  to  secure  the  perfornuuie 
by  him  of  his  agreement  to  pay  his  dues  as  the  constitution  of  tk 
company  required : 

Hddj  1.  That  the  contract  of  a  member  taking  an  advance  according  t 
the  rules,  was  not  usurious  upon  its  face,  whatever  might  be  the  pn 
mium  at  which  he  agreed  to  take  the  advance. 

2.  Whether  such  a  contract,  though  legal  upon  its  face,  was,  io  &d 
illegal,  would  depend  upon  the  object  of  the  association.  If  it  wtti 
in  truth,  a  mere  devise  to  evade  the  usury  laws,  then  it  would  be  ilk 
gal,  if  in  fact  more  was  taken  for  the  use  of  money  than  seven  per  oei 
per  annum.  But  if  the  organization  were  in  fact  and  bona  fide  a  pk 
with  the  real  intent  and  object  of  '*  accumulating  a  fund  by  montki 
subscriptions  or  savings  of  the  members  thereof,  to  assist  them  in  pr 
caring  for  themselves  such  real  estate  as  they  may  deem  proper,"  ik 
it  would  not  be  illegal ;  and  this  being  a  question  of  fact,  depend 
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npoQ  evidence,  it  was  proper  for  the  Judge  to  leave  it  to  the  finding  of 
the  jury. 

S.  Wben  no  other  facts  appear  to  the  jnrj,  by  the  proof,  going  to  show 
theolgect  of  such  an  association  than  the  Constitution,  and  the  con- 
Inetmade  in  accordance  therewith,  a  verdict  of  the  jury  that  the  con- 
tract is  not  illegal,  is  not  only  supported  by,  but  is  required  by  the 
evidence. 

i  If  a  contract  claimed  by  one  of  the  parties  to  be  usurious  and  by  the 

.  other  not.  is  compromised  and  settled  between  them,  the  question  of 
diipate  as  to  the  usury,  forming  a  distinct  item  of  the  settlement,  this 
it  en  accord  and  satisfaction  even  as  to  the  usury,  and  the  money  paid 
etDDOt  be  recovered  back,  but  a  mere  compromise  and  settlement  of 
the  debt  without  a  distinct  reference  to  the  dispute  as  to  the  illegality 
of  the  contract  is  not  a  bar  to  a  suit  to  recover  back  the  usury  paid. 

S.  This  Court  will  reluctantly  interfere  with  the  discretion  of  the  Judge 
below  in  his  direction  of  the  business  of  the  Court,  and  never  unless 
muufest  injustice  have  come  to  the  party  complaining. 

Loan  and  Building  Associations.  Usury.  Accord  and 
ntisfiu^ioD.  Practice.  Before  Judge  Hopkins.  Fulton 
Soperior  Court.    October  Term,  1871. 

Andrew  M.  Parker  brought  assumpsit  against  the  Fulton 
Loan  and  Building  Association,  a  corporate  body  incorporated 
bfan  order  of  the  Superior  Court  of  Fulton  county,  th 
declaration  containing  substantially  the  following  allegations: 
That  said  Association  is  indebted  to  plaiutiflP  in  the  sura  of 
W>605  75  as  principal  debt,  with  interest  on  the  same  from 
HiTch  Sth,  1863,  for  so  much  money  by  the  said  plaintiff 
pftid,  laid  out  and  expended  to  and  for  the  use  of  the  said 
^fetidant,  and  at  its  special  instance  and  request,  the  said 
Sim  of  money  having  been  paid  to  said  defendant  as  usurious 
mter^t  for  the  use  of  money  over  and  above  the  legal  rate 
^interest  The  declaration  contained  a  second  count  for 
HW5  75  money  had  and  received  by  the  defendant  for 
ihinti^'s  uscp 

The  defendant  pleaded  the  general  issue,  and  that  if  plain- 
Cif  <^vtT  had  any  demand  against  said  defendant,  the  same 
U)QU  by  accord  and  satisfaction,  settled  and  adjusted  be- 
defendant  and  plaintiff,  by  the  purchase  of  a  certain 
]ome  and  lot  by  defendant  from  plaintiff  at  a  price  agreed 
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on  between  the  parties,  and  on  payment  of  the  balance  o: 
$740  00  by  defendant  to  plaintiif,  all  matters  in  dispute  be* 
tween  them  were  by  such  accord  settled  and  determined. 

The  following  evidence  was  introduced  upon]  the  trial: 
Plaintiff  testified  that  he  joined  the  defendant,  and  took  a 
few  shares  of  stock.  His  object  in  joining  was  to  borrow 
money  from  it,  knowing  that  no  one  could  borrow  moii^ 
without  having  stock  to  pledge  as  collateral.  As  he  wisiied 
to  borrow,  from  time  to  time,  he  got  more  stock  through/. 
B.  Wallace,  sometimes  paying  him  par  and  sometimes  alittk 
over  par;  told  Wallace  when  he  wished  him  to  get  him  stock 
that  he  wished  to  buy  it  and  borrow  on  it ;  at  various  times 
from  September  13th,  1866,  to  March  8th,  1868,  he  got 
money  from  defendant;  first  got  $190;  bid  it  off  at  eigh^* 
one  per  cent ;  the  last  gotten  was  $740  on'  a  settlement  in  put 
payment  for  the  land  which  he  conveyed  to  defendant,  fit 
does  not  remember  the  dates  nor  amounts  of  the  sevenl 
separate  loans  received  from  defendant,  but  the  total  reoeivol 
by  him  amounted,  in  principal  and  legal  interest  on  it  toSdi 
of  March,  1868,  to  something  over  $5,000,  and  paid  the* 
back  various  sums  at  dates  and  in  amounts  not  remembeiWi 
aggregating,  with  legal  interest  added  up  to  8th  March,  1868|| 
to  something  over  $9,000,  leaving  a  balance  over  paid  of 
$3,398.  On  said  settlement  defendant  paid  him  $740  ctAi 
and  he  conveyed  to  defendant  property  valued  on  the  settlfr 
ment  at  $6,500  in  settlement  of  defendant's  demands  againrf 
him.  The  payments  were  in  consideration  of  the  money  hi 
had  gotten  from  defendant. 

Oro88-^xamined:  When  he  joined  defendant,  he  wasfumkll^ 
ed  with  a  printed  copy  of  its  constitution  and  by-laws,  audi 
certificate  of  stock;  each  stockholder  had  to  pay  $1  OOpil 
share  per  month  on  his  stock,  and  a  fine  of  ten  cents  for  &flal| 
whether  such  stockholder  had  borrowed  or  not,  and  $1  OOfi 
share  per  month  was  paid  by  him  to  keep  his  stock ;  this  I 
was  like  any  other  stock  so  liable,  on  market,  for  fluo 
prices;  when  a  loan  was  made,  one  dollar  per  month  cai 
share  bid  off  bad  to  be  paid  for  interest^  and  ten  cents  00  vl 
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permooth  od  fiiilure  to  pay  it;  when  payments  were  made, 
defeodaui's  treasurer  gave  receipts  showing  the  amount  paid 
itemized.  PlaiDtiff  made  up  tlie  account  sued  on  from  said 
reoeipts  and  other  data  in  his  possession ;  cannot  remember 
loy  sains  or  the  dates,  except  the  first  and  the  last,  but  knows 
(hat  the  aggregate  is  about  as  aforesaid ;  there  is  one  error  in 
Mid  aoeouDt,  attached  to  the  declaration  of  $1,200,  in  my 
bvor,  in  one  place,  and  some  smaller  and  immaterial  errors 
in  ctlculations.  Money  kept  up  so  high  in  the  Association 
ittt,  at  any  time  witliin  a  year  from  the  first  borrowing  by 
pkiotiff,  be  could  have  paid  back  the  identical  sum  received 
bjr  him,  and  gotten  his  mortgages  discharged,  and  had  his 
itodc  reinstated,  and  gotten  the  accumulation  on  his  stock; 
tbe  money  would  thus  have  cost  him  no  interest;  at  any  time 
ifter  that,  he  could  have  paid  back  what  he  had  borrowed, 
fbu  such  sum  as,  at  the  then  rating  rate  of  premium,  would 
b?e  made  a  mortgage  by  some  other  person  equal  to  his,  and 
pitten  his  mortgage  released,  and  his  stock  pledged  as  col- 
btend  also  released,  and  the  accumulation  on  his  stock  would 
b?e  exactly  equaled  the  sum  required  by  the  Association  to 
)•  paid  in  by  him.  This  is  not  only  so  theoretically,  but 
daiDtiff  knowA  it  to  be  so  practically.  Had  plaintiff  kept 
lis  whole  contract,  he  would  have  made,  by  the  accumula- 
ioD  OD  stock,  just  what  he  would  have  lost  by  paying  the 
flsiallments  required,  but  he  had  not  the  money  with  which 
0  pay  up  according  to  his  contract,  and  for  that  reason,  lost 
7  the  contract.  On  the  8th  of  March,  1868,  he  had  failed 
0  pay,  for  five  months,  his  monthly  dues,  then  $200  per 
Booth;  he  then  had  a  settlement  with  J.  R.  Wallace,  who 
ras  acting  for  the  company,  and  in  that  settlement  all  the 
tcms  on  the  bill  of  particulars  sued  on  were  taken  into  con- 
ideration  and  passed  upon.  On  that  day,  plaintiff  agreed 
pen  the  settlement  according  to  the  paper  exhibit.  Defend- 
iit  then  bought  plaintiff's  stock,  as  therein  shown,  paid  him 
740  cash,  and  gave  up  all  his  mortgages  and  transferred  his 
odE  to  defendant,  and  thus  had  a  full  settlement  of  all  their 
Burs ;  but  in  that  settlement  nothing  was  said  about  usuxy^ 

Vol..  ZLTX.  12. 
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but  plaintiff  knew  what  their  claim  was,  and  on  what  aoooont 
their  claim  was,  what  he  had  gotten  and  wimt  he  had  paid; 
had  been  a  member  of  such  an  association  before,  and  wai 
familiar  with  all  its  operations. 

Be-direct:  Being  unable  to  raise  money  to  pay  hismootU/ 
dues  of  $200  per  month,  for  five  months,  and  moutlily  find 
of  ten  per  cent,  on  the  dues,  and  defendant  threatening  (0 
sue  him,  he  made  said  settlement  to  prevent  suit.  Theavengi 
premium  on  all  money  l)orrowed  by  him  was  seventy-six  ptf 
cent.  Defendant  began  business  in  June,  1866.  The  amotut 
of  cash  obtained  depended  on  premium  bid.  Mortgage ftr 
any  number  of  shares  bid  off  was  for  $200  per  share,  wittioift 
reference  to  the  sum  of  money  actually  gotten.  The  amomil 
procured  was  ascertained  by  deducting  the  price  bid  frott 
$100  and  doubling  the  remainder. 

Here  plaintiff  closed. 

Defendant  introduced  J.  R.  Wallace,  who  testified  as  fol* 
lows :  All  the  stock  of  the  Association  was  taken  the  fiiat 
night.  Parker  did  get  him  to  buy  stock  for  him,  and  this 
he  did  as  he  bought  other  things  on  commission ;  he  isi 
real  estate  dealer,  purchaser  and  seller  of  stocks,  etc  Ik* 
fendant  authorized  him  to  settle  with  Parker,  and  he  midi 
the  settlement ;  the  basis  of  it  was  as  shown  by  the  paper 
shown  him;  it  is  signed  by  Parker.  That  settlement  vii 
in  full  of  all  difference  between  the  parties.  Defendaot^l 
board  of  directors  had  oflen  discussed  whether  a  boriowtf 
oould  successfully  plead  usury,  and,  while  he  is  not  certaioi 
thinks  he  and  plaintiff  spoke  of  it  before  settling;  b^ 
acting  for  the  company,  thought  the  settlement  covered 
usury,  if  there  was  any  in  the  transaction.  Nominally,  th* 
defendant  held  plaintiff's  obligations  for  near  $20,000,  bst 
plaintiff  knew  that  that  was  but  nominal,  and  that  he  wai 
only  required  to  pay  his  installments.  Defendant  was  w^ 
posted  about  the  operations  of  the  Association.  The  red 
estate  priced  in  the  settlement  at  $6,500  was  not  then  word 
more  than  $5,000 ;  the  building  on  it  was  very  inferiori  $3oi 
property  was  dull ;  it  was  then  leased  out,  and  there  im 
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sns  OD  it;  Parker  secured  tliem  against  these  liens  bj 
;age  on  his  Broad  street  property,  and  afterwards  paid 
liens.  About  six  months  after  the  settlement,  de- 
sold  said  property  for  $6,500.  Property  had  in- 
in  value;  has  often  seen  a  greater  increase  in  six 
in  Atlanta.  Defendant  had  paid  $120  taxes  on  it, 
lile.  The  paper  shown  was  written  by  witness,  ex- 
it Parker  signed  it.  What  plaintiff  got,  and  what  he 
d,  witness  did  not  know.  Under  the  usual  operations 
an  association,  it  would  reach  the  end  contemplated, 
len  each  share  would  bo  worth  $200,  less  forty  per 
I  sixty-six  montlis  from  its  organization, 
idant  then  put  in  evidence  said  paper,  which  was  as 

"Atlanta,  March  17th,  1868. 
UL  Parker,  to  Fulton  Loan  and  Building  Association: 

ndred  shares  at  65  per  cent,  70 $7,000 

it  of  dues  supposed  to  be 1,160 


$8,160 
stock 2,200 


$5,960 
root  store,  21  by  100,  now  occupied,  and  pos- 
sion  to  be  given  1st  June,  1868 $6,500 


540 
200 


$    740 

II  accept  the  above  and  make  deed  in  fee  simple  to 
and  lot  on  Whitehall  street,  now  occupied  by  F. 
Company.  (Signed) 

"A.  M.  Parker," 

datit  then  put  in  evidence,  by  consent,  its  printed 
aoOj  aa  follows; 
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"CONSTITUTION. 

"article  l 
"This  Association  shall  be  entitled  The  Fulton  Loan  and 
Building  Association^  and  shall  have  for  its  object  theaoco- 
mulation  of  a  fund  by  monthly  subscriptions,  or  savingBof 
the  members  thereof^  to  assist  them  in  procuring  for  them* 
selves  such  real  estate  as  they  may  deem  proper. 

"  ARTICLE  II. 

'^Sec.  1,  Any  white  resident  of  Georgia,  twenty-one  yfim 
of  age  and  upwards,  may  be  a  member  of  this  AssodatioB* 
Married  females  and  minors  may  hold  property  in  this  Afli^ 
ciation  by  trustee,  and  not  otherwise;  and  the  names  of  tht 
person  or  persons  for  whom  such  property  is  held  in  tmt 
shall  be  specified  on  the  books  of  the  Association. 

"/Sec.  2.  Each  stockholder,  for  each  and  every  share  lij 
him  or  her  held,  shall  pay  the  sum  of  one  dollar,  in  ptf 
funds,  on  subscribing,  and  the  same  amount  on  the  agkth 
(8th)  day  of  each  and  every  month  thereafter,  (unless  aool. 
day  occur  on  Sunday,  in  which  event  the  payment  to  bl 
made  on  the  day  previous,)  to  the  treasurer,  or  to  such  odNT 
person  or  persons  as  shall  from  time  to  time,  by  the  laws  ill: 
regulations  of  the  Association,  be  authorized  to  receive  tlH,. 
same,  until  the  whole  stock  shall  be  of  sufficient  valoell^ 
divide  to  each  share  of  stock  the  sum  of  $200. 

"&c.  3.  When  each  stockholder,  for  each  and  every  shtfi 
of  stock  by  him  or  her  held,  shall  have  received  tbesno^ 
$200,  then  this  Association  shall  determine  and  close:  FnA 
tided,  alwaySy  that  any  stockholder  having  received  an  tm 
vance  in  the  manner  prescribed  in  Article  eighth,  shtllli 
debite<l  in  his  account  with  the  premium  paid  thereon.       * 

"aS?c.  4.  Should  any  stockholder  fail  to  meet  his  or 
dues  as  often  as  the  same  shall  be  payable  as  aforesaid,  I 
she  shall  forfeit  and  pay  the  additional  sum  of  ten 
every  such  failure  and  for  every  dollar  thus  uniMtid,  thei 
to  be  charged  with  the  monthly  dues. 

"iS^ec.  5.  Should  any  stockholder  neglect  or  refuse  toj 
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iiKorher  monthly  dues  or  fines  for  more  than  three  months, 
leorsbe  shall  receive  from  the  treasurer  the  amount  of  dues 
tetoally  paid,  with  no  allowance  for  interest  thereon — first 
MactiDg  all  fines  and  arrearages  with  his  or  her  proper- 
iioDfltepart  of  any  losses  and  expenses  sustained — and  thence 
Mse  to  be  a  member  of  this  Association. 
'*8ee.  6.  Should  any  stockholder,  not  having  received  an 
dvanoe,  wish  to  withdraw  from  the  Association,  he  or  she 
hjill  be  entitled  to  receive  from  the  treasurer  the  amount  of 
liMB  actually  paid,  first  making  the  deductions  provided  for 
I  the  fifth  section  of  this  Article:  Provided^  however ^  tliat  no 
loddiolder  wishing  to  withdraw  give  less  than  one  month's 
Atiee  to  the  directo^s  of  such  intention.  Transfer  of  stock 
iftj  at  any  time  be  made  in  the  presence  of  the  treasurer, 
toted  by  his  signature;  but  no  such  transfer  shall  be  valid 
latil  all  arrearages  or  fines  that  may  be  due  upon  said  stock 
Ul  have  been  duly  discharged.  Such  transfer  must  be 
nde  at  least  thirty  days  before  an  election  to  entitle  the 
laider  thereof  to  vote. 

"fliao.  7.  In  the  event  of  the  death  of  a  member  who  has 
Mt  made  a  loan,  the  heirs  or  legal  representatives  of  the 
Ineased  may  continue  his  relation  to  the  Association;  or 
fconld  they  prefer  it,  shall  be  entitled,  by  giving  the  treasu- 
ir  thirty  days'  notice,  to  receive  from  the  Association  the 
■oant  paid  in,  together  with  seven  per  cent,  simple  interest 
m  from  date  of  monthly  payments;  or  should  any  such 
^1  member  have  made  a  loan  and  the  note  given  to  the 
!iation  be  for  an  amount  greater  than  that  paid  in  by 
\  to  the  Aa.'^ociation  in  addition  to  seven  (7)  per  cent,  sim- 
linterest  thereon,  then  the  heirs  or  legal  representatives 
el  the  said  note  by  paying  its  full  value,  less  the 
rpaid  in  and  interest  as  above  stated;  but  if  the  note 
[  \^m  amount  than  that  paid  in  and  seven  (7)  per  cent, 
le  jciterest  thereon,  then  the  heirs  or  legal  representa- 
(^gilmll  be  entitled  to  receive  from  the  Association  the 
In  every  instance  of  withdrawal  by  death,  any 
there  may  be  due  for  fines,  arrearages,  unpaid  premi- 
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urns  for  insuranoey  and  proportioD  of  losses  aad  expenses  soft 
tainedy  shall  first  be  deducted. 

^^Seo.  8.  No  stockholder  shall  hold  in  his  or  her  own  rij^ft 
more  than  thirty  (30)  shares. 

*^8ee.  9.  Each  stockholder,  for  each  and  every  share  bjr 
him  or  her  held,  either  in  their  own  right  or  as  trostee^  shall 
be  entitled,  when  personally  present  or  by  written  proxy,  al 
an  annual  election  or  special  meeting,  to  one  vote,  for  thi 
election  of  officers  and  other  purposes:  Provided,  howMt^ 
that  no  stockholder  shall  be  entitled  to  more  than  twentf 
votes  on  any  one  ballot,  and  be  allowed  one  ballot  onljii 
any  one  election,  or  on  any  one  question,  for  him  or  herself  or 
as  trustee  for  any  other  person. 

^^8eo.  10.  E^ch  member,  u{)ob  subscribing  for  a  share  or 
shares,  and  making  the  first  monthly  payment  of  thesani^ 
shall  be  entitled  to  a  certificate  of  such  share  or  shares,  speoi- 
fying  the  number  and  amount  thereof  res{>ectivelyy  signed t)f 
the  president  and  countersigned  by  the  treasurer,  which  ov* 
tificate  shall  be  evidence  of  his  title  thereto. 

^^8ec.  11.  Each  stockholder  shall  sign  this  ConstitotioOi 
thereby  obligating  himself  or  herself  to  pay  punctually  thair 
monthly  dues,  interest  and  fines,  and  to  fulfill  all  other  reqoi* 
sitions  herein  contained. 

^^Seo,  12.  The  fines  imposed  by  the  fourth  section  of  iU> 
Article  shall  be  debited  to  the  defaulting  member  nntilaU 
arrears  are  paid. 

**  ARTICLE  III. 

^^The  officers  of  this  Association  shall  be  a  President] 
Treasurer,  Secretary  and  four  Directors,  exclusive  of  th 
President,  (who  shall  be  ex-offioio  a  member  of  the  houil 
all  of  whom  must  be  stockholders.  They  shall  be  elected  al 
the  annual  meeting  of  the  stockholders  on  the  evening  of  tb 
eighth  day  of  June,  1866,  and  on  the  tenth  day  of  Jnoe  ii 
each  and  every  year  thereafter ;  provided  that  day  do  M 
occur  on  Sunday,  in  which  case  the  election  shall  be  held  oi 
the  evening  of  the  previous  day.  A  majority  of  all  the  voti 
represented^  or  present,  shall  determine  an  election.    Shoal 
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loj  officer  die,  or  resign  in  tlie  interim  between  one  election 
lod  another,  tlie  board  of  directors  shall  have  power  to  fill 
tievicancy. 

"article  rv. 
"It  shall  be  the  duty  of  the  president  to  preside  at  all 
Beetiugs  of  the  Association  and  of  the  board  of  directors ; 
to  preserve  order,  and  to  sign  all  drafts  on  the  treasurer 
then  ordered  by  the  I)oard  of  directors,  and  to  perform  all 
other  duties  usually  appertaining  to  his  office.  He  shall 
lure  power,  with  the  concurrence  of  two  of  the  board  of  di- 
netorsy  to  call  a  special  meeting  of  the  Association  whenever 
lie  may  deem  it  advisable. 

**  ARTICLE  V. 

**  fieo.  1.  It  shall  be  the  duty  of  the  treasurer  to  receive 
lU  mooejrs  paid  into  the  Association,  and  to  pay  all  orders 
dnwQ  upon  him  by  authority  of  the  board  of  directors,  when 
ifsed  by  the  president  and  countersigned  by  the  secretary, 
iiid  until  the  Association  is  made  a  body  corporate  by  order 
of  the  Superior  Court  of  Fulton  county,  or  by  act  of  the 
General  Assembly  of  Georgia,  all  bonds,  mortgages,  policies 
of  insurance,  and  other  papers,  shall  be  made  to  the  treasurer 
M  trustee  for  this  Association,  and  upon  the  acceptance  of 
neh  order  or  Act  of  Incorporation,  all  such  bonds,  mort- 
giges,  policies  of  insurance  and  other  papers  shall,  ipaofaxstOj 
vest  iu  and,  if  necessary  or  proper,  be  assigned  by  him  to  said 
body  corporate.     Also  to  receive  and  hold  in  trust  for  the 
AflBoeiation,  all  bonds,  mortgages,  policies  of  insurance,  and 
odier  papers  in  connection  with  proiierty  upon  which  money 
K  loaned,  first  giving  his  receipt  therefor  to  the  Secretary. 
It  shall  be  his  duty,  and  he  is  hereby  empowered  to  give  re- 
letseaod  acquittance  for  all  sums  of  money  paid  to  the  As- 
aodation  upon  any  note,  bond,  mcN-tgage  or  other  security, 
and,  if  necessary,  acknowledge  satisfaction  of  the  same  on 
reeord.     He  shall  keep  accurate  accounts  with  the  stockhold- 
ers and  of  all  moneys  paid  into  the  Association.     His  books 
shall  be  subject  to  the  inspection  of  the  board  of  directors, 
ifld  he  shall  be  prepared,  at  all  times,  to  inform  the  members 
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of  the  state  of  their  accounts,  and,  at  the  annual  meeting 
furnish  a  detailed  statement  of  tlie  finances  of  the  Assoda- 
tion.  He  shall  give  satisfactory  bond  for  the  faithful  per 
formance  of  his  duties ;  shall  receive  such  compensation  £)i 
his  services  as  the  board  of  directors  may  determine,  subject 
to  the  approval  of  the  stockholders,  and,  at  the  expiration  oi 
his  term  of  office,  deliver  over  to  his  successor  all  moneys^ 
books  and  papers  in  his  possession  belonging  to  the  AsBOh 
oiation. 

^  8eo.  2.  The  treasurer  shall  deposit  with  the  board  of 
directors  a  correct  duplicate  of  his  receipt  book,  which  he 
shall  keep  posted  up  every  month  so  as  to  show  all  the  re- 
ceipts each  month  ;  and  should  the  treasurer  at  any  time 
refuse  to  exhibit  any  of  the  books  or  papers  to  any  of  the 
board  of  directors  upon  application,  the  board  of  directon 
shall  dismiss  him  at  once  from  office,  and  demand  and  receive 
from  him  all  the  books,  papers  and  assets  in  his  hands,  and 
elect  a  successor  to  fill  his  unexpired  term.  Upon  such  die^ 
missal,  a  refusal  to  deliver  any  of  the  books  or  assets  of  the 
Association  shall  be  deemed  and  taken  to  be  a  full  breach  ol 
the  treasurer's  bond. 

**  ARTICLE  VI. 

^'It  shall  be  the  duty  of  the  secretary  to  keep  eorred 
minutes  of  the  proceedings  of  this  Association,  and  of  the 
board  of  directors,  and  record  the  same  in  a  book  or  booki 
provided  for  that  purpose.  He  shall  attest  all  orders  drawn 
on  the  treasurer  for  the  payment  of  money,  under  the  ao- 
thority  of  the  board  of  directors.  He  shall  have  charge  ol 
all  books  and  papers  belonging  to  the  Association  exoepi 
such  as  are  entrusted  to  the  treasurer,  and  deliver  up  tb 
same  in  good  condition  to  his  successor  in  office.  He  shal 
receive  for  his  services  such  compensation  as  may  be  fixei 
upon  by  the  board  of  directors  and  approved  of  by  thestoi^ 
holders. 

"article  VII. 

"iSfeo.  1.  It  shall  be  the  duty  of  one  or  more  of  the  di 
rectors  to  meet  statedly  on  the  eighth  evening  of  eadh  ao 
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lod  every  month — at  such  place  as  the  board  may  appoint — 
with  the  stockholders,  to  dispose  of  the  funds  of  the  Asso- 
\  (tttion  according  to  the  oonstitation^  and   to  conduct  the  bu- 
ibess  of  the  Association  generally. 

"i8».  2.  They  shall  hold,  on  the  fourth  day  after  the 
Bonthlj  meeting,  a  special  meeting,  and  other  meetings  as 
cften  as  may  be  necessary,  for  the  consideration  of  securities 
oSered,  and  shall  be  empowered  to  ap{M)int  a  solicitor  for  the 
Anociation,  whose  business  it  shall  be  to  examine  all  titles, 
ind  draw  up  all  papers  in  connection  wi^  said  securities  and 
ittead  to  all  other  legal  business  of  the  Association.  He  shall 
be  paid  for  his  services  such  salary,  out  of  the  funds  of  the 
Anociation,  as  may  be  fixed  upon  by  the  directors  and  ap- 
proved by  the  stockholders.  In  no  case  shall  an  order  be 
diawn  on  the  Treasurer  for  an  appropriation  until  the  neoes- 
wrj  searches  in  the  Courts  of  record  shall  have  been  made, 
ttd  the  solicitor  certifies  to  the  satisfactory  character  of  the 
neorities  offered. 

'*8ee,  3.  A  majority  of  the  board  of  directors  shall  con- 
stitute a  quorum.  They  shall  be  empowered  to  fill  all  va- 
aocies  that  may  occur  in  their  number,  and  to  adopt  any 
regulations  for  their  government  not  disagreeing  with  this 
constitution. 

^Sfic.  4.  They  shall,  from  time  to  time,  insj>ect  the  books 
tod  accounts  kept  by  the  treasurer,  and  shall  cause  a  full 
slitement  of  affairs  of  the  Association  to  be  annually  pre- 
pared by  that  officer  at  least  seven  days  before  the  annual 
meeting  of  the  members,  at  which  meeting  such  statement 
sfaall  be  submitted  after  having  been  first  audited  and  signed 
by  three  members  of  the  Association  selected  by  the  board. 

'*8ec.  5.  Any  order  on  the  treasurer  must  be  sanctioned  by 
a  majority  of  the  board,  and  signed  by  the  president  and  sec- 
retary. 

"  ARTICLE  VIII. 

"Sec.  1.  Each  stockholder,  for  each  and  every  share  of 
itock  be  or  she  may  hold  in  the  Association,  shall  be  entitled 
(I  purchase  an  advance  of  stock  of  $200  and  no  more;  pro- 
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vided,  however,  that  no  stockholder  shall  receive  au  advan 
of  over  $1,000  at  any  one  monthly  meeting,  if  any  otb 
stockholder  present,  not  having  received  au  advance,  sha 
bid  for  it  at  an  equal  premium. 

^^See.  2.  The  amouut  fmid  into  the  treasury  each  moof 
shall,  at  the  monthly  meeting  of  the  stockholders,  be  sold  i 
the  highest  bidder  or  bidders  among  them ;  provided  tk 
same  be  not  sold  under  forty  per  cent,  premium,  and  be  « 
cured  by  real  estate  fully  equal  in  value  to  the  net  sum  td 
vanced.  If  there  should  at  any  time  be  no  bid  for  the  moae 
as  high  as  forty  per  cent.,  then  the  money  shall  be  distribute 
by  lot  among  those  stockholders  entitled  to  borrow  under  A 
rules  of  this  association;  and  if  the  person  upon  whom  th 
lot  shall  fall,  shall  fail,  or  neglect,  or  be  unable  to  giveseoi 
rity  required,  he  shall  pay  interest  on  the  money,  accordiaj 
to  the  requirements  of  the  constitution,  until  the  next  regfl 
lar  monthly  meeting,  when  it  shall  again  be  distributed  i 
above  described — the  name  or  names  of  the  person  or  pefsoi 
in  default,  as  above  mentioned,  being  left  out  of  the  lot  unti 
all  the  other  members,  entitled  to  an  advance,  shall  hn 
drawn. 

*^Sec.  3.  Any  stockholder  taking  an  advance  shall  allow  1 
be  deducted  the  premium  offered  by  him  or  her  fortbesaoK 
and  shall  secure  the  Association  for  such  advance  by  satisfiM 
tory  bond  and  mortgage,  an<l  policy  of  insurance,  reneve 
from  time  to  time  at  his  or  her  expense.  He  or  she  shall  fei 
ther  pay  all  recording  fees,  and  all  other  expenses  conneolt 
with  such  security,  except  the  solicitor's  fees. 

^^Sec.  4.  For  each  advauce  of  $200  made  to  a  stockhoUi 
one  share  of  stock  shall  be  assigned  as  collateral  security.  1 
case  of  failure  to  offer  sufficient  security  for  an  advance  wiA 
one  month  from  the  date  of  the  purchase,  the  month's  iail 
est  shall  be  cliarge<]  to  said  purchaser,  and  his  or  her  n^ 
to  said  purchase  cease. 

^^See.  5.  Any  stockholder  taking  an  advance  sliall  pqr 
the  treasurer,  in  addition  to  his  or  her  monthly  dmil 
shares,  one  dollar  per  month  for  each  share  on  which  ai 
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idvance  is  made,  or  at  the  rate  of  six  per  ceut.  per  annum  on 
the  whole  amount^  including  the  premium. 

''&0.  6.  No  stockholder  shall  be  entitled  to  an  advance 
who  is  10  arrears  to  tiie  Association,  and  no  property  taken  as 
nourity  iS>r  an  advance  out  of  the  limits  of  the  county  of  Ful- 
too,  it  being  understood  that  the  borrower  shall  pay  all  nec- 
CBsry  expenses  incurred  by  the  directors  in  making  an 
ezamiDation  of  all  property  out  of  the  city  of  Atlanta. 

''fto.  7.  Should  any  stockholder,  having  received  any  por- 
tioD  of  his  or  ber  stock  in  advance,  neglect  or  refuse  to  pay 
loy  or  all  of  his  or  her  dues  to  the  Association  for  three  suc- 
eoBive  months,  then  the  directors  may  compel  payment  of 
piBcipal  and  interest  by  instituting  proceedings  on  the  bond 
tod  mortgage^  according  to  law.  When  any  sale  shall  take 
pheeuf  any  property  mortgaged  to  the  Association,  the  direc- 
lon  shall  have  power  to  retain  and  apply  so  much  of  the 
purchase  money  as  would  be  required  to  redeem  the  proper- 
Ijr,  pursuant  to  the  provisions  contained  in  the  ninth  article  of 
this  constitution,  together  with  all  other  payments,  moneys 
iod  expenses  due  to  the  Association,  and  shall  pay  the  surplus 
thereof  to  the  mortgagor. 

"article  IX. 

^See,  1.  Should  any  stockholder,  who  has  executed  a  mort- 

gigetothe  Association,  be  desirous  of  selling  the  mortgaged 

lyro|xrty  sulijeot  to  the  mortgage,  he  or  she  shall  be  at  liberty 

No  do  iOy  witlt  the  consent  of  the  directors,  upon  first  duly 

«fcTniig  the  shares  secured  by  said  mortgage  to  the  in- 

»M  purclifis^r,  and  upon  such  transfer  being  completed, 

I  all  arreoTA  dtie  the  Association  from  the  mortgagor  being 

M^  auil    the  couvcyance  to  the  purchaser  being  executed, 

k  purchas'^r  sliall  henceforth  be  liable  to  pay  all  monthly 

t^and  interest  payable  in  respect  of  such  shares,  and  the 

may  grant  to  the  original  mortgagor  a  release  from 

Ife  ttability  in  respect  thereof. 

n.  2,  It  chilli  be  lawful  for  any  stockholder,  having  ex- 

a  mortgiige  in  favor  of  the  Association,  to  subsituteat 

i  or  ber  own  expense,  and  subject  to  the  approval  of  the  di- 


I 
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rectors  any  other  property  as  security  to  the  Association  in 
lieu  of  that  originally  mortgap^. 

*^Seo.  3.  Should  any  stockholder  desire  to  have  his  or  bar 
property  discharged  from  mortgage  before  the  Association 
shall  have  regularly  terminated,  he  or  she  shall  be  allowed 
so  to  do  by  paying  into  the  hands  of  the  treasurer  sacba 
sum  of  money  as  shall,  at  the  rate  of  premium  the  funds  are 
then  selling,  produce  the  same  monthly  payment  of  interest 
as  that  which  said  stockholder  had  been  previously  paying 
on  his  or  her  advance:  Promded,  that  such  sum  shall  in  no 
case  be  less  than  the  net  amount  actually  received  by  him  or 
her:  And  provided  furthej'y  that  no  release  shall  be  given  on* 
til  the  money  paid  for  such  release  shall  have  been  sold,  and 
the  security  offered  for  the  same  be  approved  by  the  dirocton^ 
and  the  papers  connected  therewith  duly  executed;  such 
stockholder  paying  all  costs  connected  with  the  redemption 
of  the  mortgaged  property. 

"article  X. 

''In  addition  to  the  fines  mentibned  in  the  fourth  section  of 
the  second  Article,  any  officer  of  the  Association,  for  neglecting 
to  attend  any  of  the  annual  or  special  meetings,  shall  be  fined 
for  each  and  every  such  neglect,  the  sum  of  one  dollar;  nor 
shall  any  fine  be  remitte<1  in  any  case  other  than  sickneeaor 
absolute  necessity. 

"article  XI. 

"This  constitution  can  only  be  altered  or  amended  at  an 
annual  meeting,  and  by  a  majority  of  the  stock  repreaaited 
or  present;  and  at  least  one  month's  notice  of  the  proposed 
alteration  must  be  publicly  given. 

"  ARTICLE  XII. 

"The  capital  stock  of  this  Association  shall  be  not  leal 
than  two  uor  more  than  three  thousand  shares.'^ 

The  defendant  then  introduced  the  original  mortgage  vsi 
note,  and  transfer  of  stock  given  by  plaintiff  to  deiiendail^ 
dated  13th  September,  1866,  for  the  first  sum  borroiw'' 
by  plaintiff  of  defendant^  and,  by  consent  of  parties  oo  ih^ 
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trial,  it  was  admitted  that  all  the  other  mortgages  and  notes 
and  transfers  given  by  plaintiff  to  defendant,  for  other  sums 
obtained  by  plaintiff  from  defendant,  contained  precisely  sim- 
ilar provisions,  and  differed  from  this  one  only  as  to  dates 
and  amounts.     A  copy  of  which  mortgage,  etc.,  is  as  follows : 

"THE  FULTON  LOAN  AND  BUILDING  ASSOCIATION. 
"STATE  OF  GEORGIA— Fulton  County. 

This  Indenture,  made  this  13th  day  of  September,  in  the 
year  of  our  Lonl,  one  thousand  eight  hundred  and  sixty-six, 
between  Anderson  M.  Parker,  of  the  first  part,  and  .N.  B. 
Fowler,  as  treasurer,  trustee  for  the  members  of  the  Ful- 
ton Loan  and  Building  Association,  his  successors  in  office 
lod  assigns  forever,  of  the  second  part,  being  of  the  county 
tod  State  aforesaid,  witnesseth  :  That  whereas,  the  said  party 
of  the  first  part  has,  according  to  the  constitution  and  by- 
laws of  said  Association,  procured  an  advance  and  borrowed 
from  said  Association  the  full  and  just  sum  of  $1,000,  and 
therefore  owes  to  said  Association  the  said  sum,  with  interest 
lithe  rate  of  six  per  cent,  per  annum,  payable  monthly  ;  and 
whereas,  the  said  party  of  the  first  part  is  desirous  to  secure 
Bote  said  Association  the  true  and  full  payment  of  said  debt 
lod  interest  as  aforesaid,  in  accordance  with  said  constitution 
tod  by-laws  of  said  Association.  Now  this  indenture  wit- 
oeBBeth,  that  the  party  of  the  first  part,  as  well  for  the  better 
.■ienring  to  the  party  of  the  second  part  the  faithful  payment 
the  debt,  which  the  said  party  of  the  first  part  justly  owes 
>J|jG  p:irty  of  the  second  part,  in  manner  herein  mentioned, 
i  ill  ON'^iileraLion  of  the  sum  of  five  dollars  to  him  in  hand 
m\  hy  ilie  [mrty  of  the  second  part,  the  receipt  whereof  is 
adcnuwlcilged,  has  granted,  bargained,  sold,  aliened, 
and  confirmed,  and  by  these  presents  does  grant, 
ia,  sell,  alien,  release  and  confirm  unto  the  said  party 
^ftie  jieeoiul  part  as  treasurer,  as  trustee  as  aforesaid,  his 
K>fB  in  office  and  assigns  forever,  all  that  city  lot  of 
I  in  the  city  of  Atlanta,  fronting  on  Broad  street  twenty- 
ftet,  and  running  back  seventy-five  feet,  bounded  by 
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Healey's  lot  on  the  south,  and  by  lot  belonging  to  said  Parker 
on  the  east,  leased  to  B.  N.  Williford,  nortli  by  lot  belouging 
to  said  Parker,  and  fronting  west  on  Broad  street^  together 
with  all  and  singular  the  edifices,  buildings^  rights,  membeni 
hereditaments  and  appurtenances  to  the  same  belonging,  or 
in  any  wise  appertaining,  and  all  the  estate^  ngbt,  title,  in- 
terest, property,  claim  and  demand  wliatsoever,  in  law  or  in 
equity,  of  tlie  said  party  of  the  first  part,  of,  in,  or  to  tb» 
same ;  and  the  reversion  and  reversions,  remainder  and  re- 
mainders thereof.  To  have  and  to  hold  the  said  premiaa 
hereby  granted  and  released,  with  the  rights,  members,  ben- 
ditaments  and  appurtenances  thereunto,  and  every  part  aod 
parcel  thereof  unto  the  said  party  of  the  second  part,  bil 
successors  in  office  and  assigns  forever,  to  tlie  only  proper  use 
and  behoof  of  tlie  said  party  of  the  second  part,  his  sacoeB^ 
sors  in  office  and  assigns  forever  ;  upon  condition,  neverthe- 
less, that  if  the  said  party  of  the  first  part,  his  heira,  executon^ 
administrators  or  assigns,  shall  fully  and  faithfully  pay  to 
said  party  of  the  second  part,  his  successors  in  office  orasstgai 
81,000,  according  to  the  tenor  and  true  intent  and  meaoing 
of  his  certain  promissory  note,  bearing  even  date  with  these 
presents,  and  duly  made  and  executed  by  said  party  of  the 
first  part  to  the  said  party  of  the  second  part,  payable  on  de- 
mand, according  to  the  constitution  and  by-laws  of  said 
Association,  with  interest  at  the  rate  of  six  per  cent,  per 
annum,  payable  monthly,  then  this  present  indenture  and  the 
estate  hereby  granted,  and  every  article  and  clause  hereii 
contained,  as  well  as  the  said  promissory  note,  shall  ceaseand 
become  utterly  void.  And  it  is  hereby  mutually  oovenaDted 
and  agreed  between  the  parties  to  these  presents,  that  if  de- 
fault shall  be  made  in  the  payment  of  the  principal,  secored 
to  be  paid  to  the  said  party  of  the  second  part,  whenever  the 
same  shall  be  demanded,  according  to  the  constitution  wi 
by-laws  of  said  Association,  and  the  interest  which  flfall 
accrue  thereupon,  at  any  time  or  times  on  which  thegrtM 
be  due,  or  if  any  part  of  such  princij)al  or  interest^  thatthii 
and  firom  thenceforth  it  shall  be  lawful  for  the  parfy  at  tb 
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Mond  part,  bis  successors  in  oiSce  or  assigns,  to  grant,  bar- 
lin,  sell  and  dispose  of  the  said  hereby  granted  premises, 
id  all  benefit  and  equity  of  redemption  of  the  said  party  of 
e  first  part,  his  heirs,  executors,  administrators  or  assigns 
frein,  according  to  the  charter,  by-laws,  rules  and  regula- 
OS  of  said  Association,  rendering  the  overplus  of  the  pur- 
ise  moneys  to  be  obtained  for  the  same,  after  full  satisfac- 
n  of  the  principal  and  interest  to  be  due  on  such  promissory 
ke,  in  manner  aforesaid,  and  the  charges  for  advertisement 
d  sale,  and  attorney's  fees,  cost  of  Court,  and  expenses  of 
^osure,  if  any  there  shall  be,  unto  the  said  party  of  the 
jt  part,  his  heirs,  executors,  administrators  or  assigns ;  and 
ssaid  party  of  the  first  part  agrees  to  give  such  additional 
sarity  for  said  loan,  to  the  said  party  of  the  second  part, 
may  be  required,  according  to  the  constitution  and  by-laws 

said  Association  ;  and  ,  the  wife  of  the  said 

rty  of  the  first  part,  hereby  releases  and  relinquishes  to  the 
id  party  of  the  second  part,  all  her  right  to  dower  that  she 
)W  lias  or  may  hereafter  have  in  and  to  the  premises  herein 
scribed  and  conveyed. 

"Id  witness  whereof,  the  said  party  of  the  first  part  hath 
sreanto  set  his  hand  and  seal,  on  the  day  and  year  first  above 
ritten.  (Signed) 

A.  M.  PARKER,  [l.  s.] 
igned,  sealed  and  delivere<l  in  presence  of 
(Signed)        John  T.  Cooper, 
(Signed)        Daniel  Pittman,  Ordinary. 
iDoeled. 

(Signed)  N.  R.  Fowler,  Treasurer, 

fiecorded  September  2d,  1866. 

(Signed)  W.  R.  Venable,  Clerk.'' 

Defendant  introduced  the  original  deed  from  plaintifi^  to 
fendant  for  the  proi>erty  agreeil  to  be  conveyed.  It  was 
ted  30th  of  March,  1868,  the  consideration  therein  ex- 
eased  was  $6,500,  and  the  deed  was  in  the  usual  form  of 
Hsimple  deeds. 
Defendant  then  put  in  evidence  a  writing  as  follows  : 
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"STATE  OF  GEORGIA— Fulton  County. 
"  To  Noah  R.  Fowler^  Treasurer  of  the  Fulton  Loan  and  BuiU- 
ing  Association,  and  to  all  whom  it  may  concern: 
"This  writing  will  witness  that  I,  A.  M.  Parker,  for  and  in 
consideration  of  full  value  received,  have  transferred,  aasigiH 
ed  and  set  over  to  the  Fulton  Loan  and  Building  Association, 
all  the  shares  of  stock  I  hold  and  control  in  the  same,  bdiig 
one  hundred  shares  therein,  and  the  said  Noah  B.  Fowkr, 
treasurer  &s  aforesaid,  is  hereby  authorized  and  requested  to 
make  such  transfer,  or  cancel  the  same  on  the  books  of  (Iw 
company,  accordingly. 

"Witness  ray  hand  and  seal  this,  30th  day  of  March,  1868. 
Mortgage  on  Broad  street  property  to  remain  solely  as  oollai* 
eral  security  for  covenant  of  warranty  deed,  this  day  given. 
(Signed.)  A.  M.  Parker" 

In  rebuttal,  plaintiff  testified  &s  follows: 

The  matter  of  usury  was  not  in  controversy  between  plaii- 
tiff  and  defendant,  at  the  time  of  sai<I  settlement  in  Manb| 
1868,  nor  before.     Nothing  was  said  about  usury  theDiOr 
before,  to  him,  and  the  matter  of  usury  was  not  covered  bf 
that  settlement.     He  had  not  demande<1  any  deduction  froM 
defendant's  claims  on  the  ground  of  usury.     The  writifli 
proposition  was  the  only  one  ever  made  by  defendant  to  bitt- 
for  a  settlement,  and  contains  all  the  matters  settled.    Hi' 
did  not  then  know  that  he  had  any  claim  for  usury  agaiolt 
defendant.     He  thought  the  settlement  a  hard  one,  but  mf^ 
posed  defendant  had  the  advantage  of  him,  and  that  be 
do  no  better.     He  had  complained  of  the  ambiguity  of 
article  of  the  constitution,  by  wliicli  a  borrower  upouseitli 
as  he  was,  met  with  harder  terms  than  he  might  anticij 
but  yielded  to  defendant  on  that  point. 

His  property  was  worth  $6,500  and  more,  in  cash|  ai 
time  he  conveyed  it  to  defendant. 

The  jury  returned  a  verdict  for  the  defendant.     Wl 
upon   plaintiff  moved  for  a  new  trial   upon  the  fiill 
grounds,  to-wit : 
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Ist.  Because  the  verdict  of  the  jury  is  strongly  and  de- 
ledly  against  the  weight  of  the  evidence  and  unsupported 
the  evidence. 
2d.  Because  the  verdict  is  contrary  to  law,  equity  and  jus- 

id.  Because  the  Court  erred  in  refusing  to  allow  plaintiff 
ihow  his  pecuniary  condition  and  monetary  necessities  at 
time  he  obtained  the  money  from  defendant. 
tth.  Because  the  Court  erred  in  refusing  to  allow  plain- 
's counsel  to  place  in  the  hands  of  plaintiff^  when  on  the 
id  as  a  witness^  the  bill  of  particulars  annexed  to  the 
laration  for  the  purpose  of  enabling  plaintiff  to  refresh 
memory  as  to  the  dates  and  amounts  of  the  items  thereof^ 
ar  plaintiff  had  stated  he  could  not,  from  mere  memory^ 
te  the  dates  and  amounts  of  most  of  said  items. 
>th.  Because  the  Court  erred  in  permitting  J.  B.  Wallace 
en  on  the  stand  as  a  witness  for  defendant,  over  the  objeo- 
D  of  plaintiffi  to  testify  as  to  the  value  of  the  real  estate 
kvejed  by  plaintiff  to  defendant,  in  pursuance  of  the  set- 
ment  of  March  the  8th,  1868,  with  the  view  of  showing 
d  real  estate  to  have  been  worth  less  than  the  price  agreed 

00  by  the  parties  at  the  time. 

8th.  Because  the  Court  erred  in  charging  the  jury  "  That 

1  papers  which  have  been  submitted  to  you  in  this  case  do 
i  show  a  usurious  contract,  but  the  contract,  as  shown  by 
! papers,  is  not  usurious.    Look  at  all  the  circumstances  and 

if  the  contract,  as  shown  by  the  papers,  was  made  in  good 
bh ;  if  so,  the  transaction  is  not  usurious.  If  you  should 
i  diat  the  contract  was  not  an  artifice  resorted  to  for  the 
rpose  of  conoealing  the  true  character  of  the  transaction, 
o  the  plaintiff  could  not  recover ;  but  if  you  believe  the 
(tract  was  an  artifice  or  contrivance  designed  to  conceal 
tme  nature  of  the  transaction,  then  plaintiff  would  be 
itied  to  recover  the  usury  paid.^' 

'tb.  Because  the  Court  erred  in  charging  the  jury  thus : 
*  the  oontract  was  that  plaintiff  was  to  obtain  money,  and 
"as  contemplated  that  in  a  certain  contingency  that  might 

Vol..  XLTI.  13. 
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arise,  Parker  migiit  not  have  to  pay  more  than  principal  and 
l^al  interest,  then  it  is  not  usury ;  each  took  his  chance.'' 

8th.  Because  the  Court  erred  in  charging  the  jury  thos: 
*^  If  there  had  been  transactions  between  the  parties  and  tb^ 
met  together  and,  by  agreement,  plaintiiF  conveyed  real  estatft 
to  defendant  for  the  purpose  of  paying  defendant's  demand, 
also  to  obtain,  as  part  purchase  money  of  the  land,  a  fiirtli« 
sum  of  money,  which  real  estate  defendant  received  in  satis- 
faction of  defendant's  demand,  and  defendant  paid  to  plaiih 
tiff  the  balance  of  the  estimated  value  of  the  land  in  mooqr, 
plaintiff  could  not  recover  in  this  action  unless  before  suit 
commenced  defendant  had  converted  said  land  into  moocj 
by  sale." 

9th.  Because  the  Court  erred  in  charging  the  jury  thos: 
^^If  the  jury  find  that  there  was  an  adjustment  between  (1m 
parties,  mortgages  and  notes  given  up  by  defendant^  and  land 
conveyed  by  plaintiff  in  pursuance  of  that  adjustment,  aad 
in  that  adjustment  all  the  money  paid  by  Parker  was  tika 
into  consideration  directly  or  indirectly,  that  ends  the  matter; 
whether  it  was  called  usury  or  not  makes  no  difference,  soflk 
would  be  an  accord  and  satisfaction." 

10th.  Because  the  Court  erred  in  refusing  to  charge  tha 
jury  as  requested  in  writing  by  plaintiff's  counsel  as  follof% 
to-wit:  '^The  subsequent  taking  of  more  than  lawful  intenit 
is  presumptive  evidence  of  an  original  usurious  oontract'^ 

11th.  Because  the  Court  erred  in  refusing  to  charge  tkl] 
jury  as  requested  in  writing  by  plaintiff's  counsel  as  fuUoi%] 
to-wit:  ^' There  must  be  a  usurious  intention  or  there iaii'i 
usury ;  but  if  one  makes  a  bargain  for  more  than  legal  ii 
terest,  believing  that  he  has  a  right  to  make  such  a 
or  that  the  law  gives  him  all  that  he  claims,  this  is  a  mi 
of  law  and  does  not  save  the  party  from  the  effect  of 

12th.  Because  the  Court  erred  in  refusing  to  charge 
jury  as  requested,  in  writing,  by  plaintiff's  counseli  aa 
lows,  to-wit:  "If  the  jury  believe,  from  the  evidenoe^ 
plaintiff  conveyed  to  defendant  real  estate  in  paymeofc  of 
demand  then  held  by  defendant  against  plaintiff^  and  tbe 
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real  estate  was  received  as  payment  by  defendant^  then  such 
fxpnent  would  have  the  same  eiFect  in  this  case  as  if  so  much 
money  bad  been  paid  and  received/^ 

13tb.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
quested by  plaintiiF^s  counsel,  in  writing,  as  follows,  to-wit : 
*That  the  price  of  the  real  estate,  so  conveyed  and  received^ 
which  the  parties  placed  upon  it  was  binding  upon  them  in 
tbissoit" 

14th.  Because  the  Court  erred  in  refusing  to  give  to  the 
jny,  as  requested,  in  writing,  by  plaintiiT^s  counsel,  the  fol- 
lowing  charge,  to-wit:  ''A  settlement  does  not  necessarily 
uiooDt  to  a  compromise,  nor  to  an  accord  and  satisfaction; 
tliere  may  be  a  settlement  without  a  compromise,  or  without 
Keord  and  satisfaction.'' 

16th.  Because  the  Court  erred  in  refusing  to  charge  the 
jvyas  requested,  in  writing,  by  the  counsel  for  plaintiff,  as 
Ulows,  to-wit :  '^  To  sustain  the  plea  of  accord  and  satisfac- 
tion in  this  case,  it  must  appear  from  the  evidence,  to  the 
iitisfaction  of  the  jury,  that  the  matter  of  usury  was  in  con- 
tzoversy  between  both  plaintiff  and  defendant  at  the  time  of 
lettlement,  and  that  the  same  was  taken  in  and  actually  set- 
tied  between  the  parties,  and  that,  in  and  by  said  settlement, 
tome  advantage,  legal  or  equitable,  enured  to  plaintiff.  If 
tbe  matter  of  usury  was  not,  on  the  part  of  each  party,  in- 
tntioDally  settled  and  adjusted  in  said  settlement,  then  such 
lettlement  is  no  acoord  and  satisfaction  of  the  plaintiff's  claim 
ftr  usury,  sued  for  in  this  action." 

16th.  Because  the  Court  erred  in  refusing  to  charge  as  re- 
fMBted,  in  writing,  by  plaintiff's  counsel :  "  That  there  is  no 
fecial  form  or  expression  .necessary  to  constitute  a  usurious 
htrgain.  If  the  intention  is,  substantially,  that  one  should 
fain  his  money  to  another,  who  shall  therefor,  in  any  manner 
whatever,  pay  to  the  lender  more  than  legal  interest,  it  is  a 
€»B  of  usury.'* 

I7th.  Because  the  Court  eiTed  in  refusing  to  charge  the 

rry,  as  requested,  in  writing,  by  plaintiff's  counsel :  *'  That 
tbe  jury  should  believe,  from  the  evidence,  that  the  con- 
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tract  between  the  parties  was  usurious,  aud  that  the  niatterof 
usury  was  not  compromised  in  any  settlement,  then  plaintiff 
would  be  entitled  to  recover  the  amount,  whatever  it  is,  whidi 
the  evidence  shows  plaintiff  paid  defendant  over  and  above 
the  principal  borrowed  and  legal  interest  thereon,  to  time  of 
payment,  with  interest  on  said  excess  from  the  date  of  the 
payment  of  said  excess." 

18th.  Because  the  Court  erretl  in  refusing  to  charge  the 
jury  as  requested,  in  writing,  by  plaintiff's  counsel :  "  That  if 
the  jury  should  believe,  from  the  evidence,  that,  at  the  time 
of  settlement,  defendant's  demand  exceeded  priuciiml  and 
lawful  interest,  and  plaintiff  settled  with  defendant  without 
setting  up  any  objection  of  usury  or  claim  of  usury,  such  set* 
tlemcnt  would  not  bar  plaintiff  from  afterwards  suing  foraod 
recovering  the  usury." 

19th.  Because  the  Court  erred  in  putting  a  construction  oa 
the  contract,  and  in  charging  the  jury  so,  when  the  coDStruo- 
tion,  under  the  facts  of  the  case,  was  for  the  jury  to  decide^ 
and  not  for  the  Court. 

The  motion  for  a  new  trial  was  overruled  by  the  Court, 
and  plaintiff  excepted,  and  assigns  said  ruling  as  error  upon 
each  of  the  aforesaid  grounds. 

E.  N.  Broyles;  R.  Arnold,  for  plaintiff  in  error.  IsL 
The  Cot^rt  erred  in  excluding  the  evidence  offered  by  plain- 
tiff, as  to  his  pecuniary  condition  at  the  time  of  the  loan: 
9th  Peters,  443,  453,  454.  2d.  The  Court  erre<l  in  refusing 
to  allow  the  ]daintiff  to  testify  from  the  bill  of  particulars: 
1st  Greenleaf 's  Evi.,  sec.  43G ;  24th  Ga.  R.,  513.  3d.  Ilia 
Court  erreii  in  charging  as  set  forth  in  the  sixth  ground  of  i 
new  trial :  21st  Ga.  R.,  620;  35th  Penn.  R.,  470;  26th  Ind. 
R.,  269;  4l8t  lb.,  R.,  478;  33d  Barb.  R.,  103;  25th  Bark.  ■ 
R.,  268;  6th  Allen  R.,  116;  2d  Cowen  R.,  705;   Par.  Meb| 

lW|8eo.  255;  2d  Par.  on  Notes  and  Bills,  sec.  411;  SdPa&J 
&ri  Coil,,  (5lh  Ed.,)  12S;  Chit,  on  Con.,  704;  Story  onOoo^] 
me.  687  J  36Ui  Barb.  R.,  685;  Slst  N.  Y.  R.,  472.  4Sik^ 
Tlie  oh»ner,  ns  mt  forth  in  the  seventh  ground  of  new  triali 
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«  error:   9th  Peters'  R.,  448;  Cowper,  770;  3d  Par.  on 

oii.,(5tli  Ed.,)  139.     5th.  The  Court  erred  in  charging  as 

mplained  of  in  the  eighth  ground  of  new  trial:  42d  Ga.  R., 

»;  7th  Cowen  R.,  662 ;  2d  Wend.  R.,  481 ;  let  Ga.  R.,  1 54 ; 

li.  The  Court  erred  in  charging  as  complained  of  in  the 

li  ground  of  new  trial :    42  Ga.  R.,  455;  Code,  sea  2829; 

Hill  R.,  572;  9  Barb.  R.,  371 ;  2  Abb.  N.  Y.  Digest,  426, 

i7;  8  N.  Y.  Digest,  23;  2  Par.  on  Con.,  688.     7th.  The 

wrt  erred  in  refusing  to  charge  as  set  forth  in  10th  ground 

'motion  for  new  trial:   2  Par.  on  Notes  and  Bills,  414;  11 

.Y.R.,  368;  3  Par.  on  Con.,  (5th  E<1.)  117;  2  Cowen  R., 

)5;  Parsons'  Mer.  Law,  257.     8th.  The  Court  erred  in  re- 

nng  to  charge  as  set  forth  in  the  11th  ground  of  the  motion 

rnew  trial :   2  Cowen,  705;  Parsons'  Mer.  L.,  255;  2  Par- 

nwonN.and  B's.,  411,  412;  3  Parsons'  Cont's,  128,  129; 

bit  on  Cont's,  704,  note  (n.);  Story  on  Cont's,   sec.  597. 

th.  Conrt  ^rred  in  refusing  to  charge  as  shown  in  12th 

coond  of  the  motion  for  new  trial:    42  Ga.  R.,  455  (2);  7 

Owen,  662;  2  Wend.,  481;  1  Kelly,  154,  155.   10th.  Court 

1^  in  not  charging  request  stated  in  14th  ground  in  mo- 

00  for  new  trial,  to  eifect  that  settlement  does  not  necessa- 

Ij amount  to  accord  and  satisfaction,  etc.:    See  authorities 

^point  7th  in  this  brief.    11th.  The  Court  erred  in  refusing 

ttharge  as  requested  in  15th  ground  for  new  trial,  as  to 

brd  aud  satisfaction :  R.  Code,  2829 ;  8  N.  Y.  Dig.,  23  (1) ; 

ill,  572;  9  Barb.,  371 ;  2  Abb.  N.  Y.  Dig.,  426,  457-8; 

lWr,Dic.,  Accord;  14  Barb.,  607;  1  Abb.  N.  Y.  Dig., 

te);  Bacon  Abr.,  Accord  A;  2  Parsons  on  Cent's,  (5th 

jfi86,  687;  7  Ga.,  434-5.     12th.  The  Court  erred  in 

Btng  to  charge  as  requested  in  16th  ground  in  motion  for 

trial:  3  Pardons  on  Cent's,  107;  Parsons'  Mer.  L.,  254, 

J  2  Parsons'  Notes  and  B's.,  400;  R.  Code,  2024.    13th. 

rt  erred  in  refusing  to  charge  as  specified  in  17th  ground 

btw  trial.     14th.  Court  erred  as  stated  in  18th  ground 

ti€w  trial:    See  authorities  to  point  11th  in  this  brief. 

r.  Court  errtti  in  putting  a  construction  on  the  contract 

In  charging  llie  jury  so,  as  the  construction  was  for  the 
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jorj^  being  a  mixed  question  of  law  and  fiu^ :  9  WaL,  248, 
201;  11  Wal.,  394,  252;  10  Wal.,129;  12  Wal.  R.,391;21 
How.  R.,  146 ;  11  Wheaton  R.,  75.  16th.  The  reqaesto  were 
legal  and  pertinent,  and  it  was  error  in  the  Court  to  refoaeM 
to  charge:  37  Ga.  R.,  102;  Harrison  V8.  Hatcher,  deoiddl 
Feb.  27th,  1872;  17  Ga.  R.,  204. 

HiLLYER  &  Brother  ;  A.  W.  Hammond  &  Soir,  tat 
defendant.  1st.  The  pecuniary  condition  of  plaintiff  was  Dot 
relevant:  Code,  sec.  3703.  2d.  Improper  to  have  allowed 
plaintiff  to  testify  from  the  bill  of  particulars:  18  GhuB^ 
463;  1  Greenleaf  £v.,  sec.  431.  3d.  The  charge  of  the  Gout 
was  substantially  correct:  43  Ga.  R.,  529;  41  J6.,  186;  IS 
J6.,  241.  4th.  The  construction  of  the  written  contract  WM 
a  question  for  the  Court:  Code,  sec.  2712;  Blydenburgoi 
Usury,  85;  1  Wal.  R.,  625;  12  Fla.  R.,  552.  '^Sth.  Usoij, 
if  any,  was  settled  by  accord  and  satisfaction :  21  Ga.  &!  ^ 
592;  52  Barb.  R.,  581;  Code,  sec.  2594. 

McCay,  Judge. 

Was  this  contract  usurious  upon  its  face?    Was  theOoarii 
construing  the  papers  as  they  were  presented,  without  other 
testimony,  wrong  in  saying  that  the  contract  was  not  nsan* 
ous  in  form  ?    We  thinly  this  contract  ou  its  face  to  be  a  men 
sale  by  the  plaintiff  of  his  right  to  a  share  in  the  ultimtll 
division  of  the  accumulations.     That  is  dearly  the/ora  of 
the  contract.     The  plaintiff  was  the  owner  of  stock  or  sbareii 
they  paid  nothing,  and  were  to  pay  nothing,  until  the  aooii' 
mulations  amounted  to  a  certain  sum,  when,  as  is  the  reBoit 
of  the  provision  for  winding  up,  that  sum  was  to  be  divided 
between  such  of  the  shareholders  as  hud  not  sold.     Having 
such  shares,  the  plaintiff  sold  them  to  the  company,  thecooi- 
pany  advancing  him  a  certain  sum  of  money  and  he  bindtag 
himself  to  do  certain  other  things.     That  is  clearly  the  fam 
of  the  contract.    It  is  not  a  loaning  of  money  at  all,  nor  h 
it  forbearance  for  the  use  of  money,  but  a  sale  of  certMl 
shares  of  stock  in  the  company  to  the  company.     We  dft 
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I;  present,  mean  that  beneath  this  form,  apparently  legal, 
may  not  lurk  a  device  for  covering  up  usury ;  we  only 
lat,  upon  the  face  of  the  contract,  it  is  simply  a  sale  of 
ain tiff's  stock  to  the  company,  at  such  a  price  as  he  saw 
take  and  the  company  to  give,  and  that  is  all.  If  there 
ry,  it  is  concealed,  covered  up ;  the  contract  does  not  in- 
it  The  plaintiff  was  a  subscriber  to  the  stock;  he 
»aid  in  a  portion  of  his  assessments,  and  he  agreed  to 
it  his  stock,  or,  rather,  to  sell  out  to  the  company  his 
st  in  the  final  dividend. 

tnnst  be  remembered  that  the  evidence  shows  two  con- 
:  one  is  the  taking  of  the  stock  and  the  contract  to  pay 
,  monthly,  as  stipulated ;  and  the  other  is  the  scUe  of  it. 
were  not  cotemporaneous ;  one  was  complete  without 
:her.  The  taking  of  the  stock,  and  the  obligations  then 
led,  were  not  dependent  at  all  upon  the  sale.  The  plain- 
light  or  might  not  sell.  Doubtless,  some  of  the  stock- 
re  will  not  sell.  It  is  not  a  part  of  the  stock  contract 
they  shall  sell.  It  is  at  their  option.  The  contract,  as 
holder,  is  a  separate,  independent  thing,  complete  in 
and,  with  all  its  obligations,  is  prior  to,  and  in  no  nee- 
f  way  has  anything  to  do  with  the  subsequent  contract 
le.  A  stockholder,  who  had  paid  ten  monthly  install- 
i,  might  certainly  have  sold  to  a  stranger — one  who  was 
stockholder — all  his  interest  in  the  company,  contract- 
it  the  same  time,  that  he  would  continue  to  pay  the 
lly  install  mentis,  as  they  fell  due,  and,  no  matter  how 
price,  or  at  how  great  a  sacrifice  he  sold,  there  would 
ling  ill  tlie  fona  of  the  contract  to  show  usury.  In 
rordsy  m  the  facts  In  the  record  show,  the  plaintiff  sub- 
for  a  certain  numljer  of  shares  in  the  stock  of  the 
%y.  By  the  terms  of  that  subscription,  he  was  to  pay, 
ff  on  each  ahare,  a  certain  sum  until  the  accumulations 
reach  a  fixed  figure,  when  the  assets  were  to  be  divi- 
^ng  the  stookliohlers  then  holding  stock.  There  was 
|ry  or  illegniity  here^  but  only  a  simple  subscription  for 
iiritli  the  obligation  to  pay  according  to  the'terms  of 
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the  coutract.  The  subscriber  becomes  the  owner  of  thestodc 
as  he  would  be  the  owner  of  any  other  stock  subscribed  fir. 
Whj  maj  he  not  sell  it  as  he  may  other  stock,  to  I  stranger 
or  to  the  company,  and  contract  that  the  purchaser  shall  havQ 
it,  free  from  any  liability  to  calls  or  monthly  payments^?  This 
IS  the  stock  contract,  and  it  is  a  legal,  natural  oootract  on  its 
face. 

Having  made  this  contract,  the  stockholder  has  his  option 
to  keep  it  or  to  sell  it,  to  hold  on  for  his  final  division,  or  to 
sell  for  what  he  may  deem  its  present  worth  in  cash,  be  ooo* 
tracting  to  keep  the  purchaser  harmless  from  the  demand  for 
monthly  payments.  This  second  contract,  this  sale,  is  piirdf 
optionary.  The  stockholder  may  make  it  or  not,  and  for  this 
reason  this  contract  of  sale  has  no  necessary  connection  with  the 
8ul)scription.  The  contract  of  sale  on  his  part  is  simply  thit 
he  will  pay  $1,00  per  share  extra  each  month,  and  will  oofli- 
ply  with  his  original  undertaking.  There  is  absolutely  noth- 
ing in  either  of  these  two  contracts,  upon  the  face  cfthem^^M 
is  usurious,  and  we  see  no  error  in  the  Court  so  holding. 

Whether  the  scheme,  taken  as  a  whole,  is  or  is  not  a  devifle 
to  avoid  the  usury  laws,  is  a  question  of  fact  for  the  jury  ob- 
der  the  proof.  The  Court  so  charged  the  jury,  and  thefind* 
ing  is  in  effect  that  it  was  not  such  a  device.  We  think  tht 
jury  found  rightly  under  the  evidence.  As  we  have  showt 
there  is  nothing  in  the  form  of  the  contract,  nothing  on  ill 
face,  to  make  it  usurious.  Was  this  form  a  n>ere  \x\ak.  or  de» 
vice  by  which  to  hide  or  cloak  the  real  intent?  ' 

The  object  of  the  Association  is,  as  expressed  in  tlie  dsA" 
cles,  to  enable  the  members  to  acquire,  by  the  payment  of 
small  sums  monthly,  houses  and  homes.  The  whole  aflU 
is  simply  this:  A  certain  number  of  persons  agree  amoil 
themselves  that  they  wilt  each  advance,  to  make  up  a  fiurfl 
a  certain  sum  monthly  ;  that  each  will  bind  himself  tooo# 
tinue  to  make  that  monthly  advance  until  the  gross  vahMil 
the  whole  fund  shall  amount  to  a  certain  agreed  sum, 
it  shall  be  divided  among  those  who  have  continued  tof^ 
and  have  not  sold  out  their  interest.    Having  thus 
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a  monthly  fund  and  arranged  for  its  continuance,  it  is  further 
agreed  that  at  each  monthly  meeting  the  money  on  hand 
shall  be  Aiployed  in  buying  up  the  interest  of  any  stook- 
kilder  who  may  he  willing  to  sell  any  of  his  stock,  the  seller 
eontinaing  his  regular  monthly  payments,  and  i>aying  also^ 
ttdi  month,  one  dollar  for  each  share  he  has  sold.  Wlienever 
the  accumulation  on  hand — whether  deriveil  from  regular 
aiODtbly  payments  or  from  profits  thus  made  by  the  purchase 
tf  the  stock — reaches  a  certain  per  cent.^  the  whole  affair 
wiuds  up.  The  monthly  payments  cease,  and  the  money  on 
hand  is  divided  to  the  stockholders  who  remain.  It  must 
ha  added,  also,  that  each  stockholder,  when  he  sells  to  the 
owipany  bis  ultimate  interest,  still  retains  his  right  to  vote 
lad  act  as  a  member.  Now,  as  we  have  said,  there  is  noth- 
iag^  either  in  the  form  or  in  the  nature  of  the  contract  of 
labieription,  or  in  the  contract  of  sale,  that  is  illegal.  Both 
rfthem  occur  every  day,  and  were  the  sale  of  tl;e  ultimate 
Qlerest  made  to  a  stranger  or  to  another  member  of  the  com- 
paoj,  there  would  be  no  pretense  of  usury,  however  low  the 
friee.  Can  the  fact  that  the  sale  is  made  to  the  company 
iMf  make  any  difference?  If  there  is  any  difference  it  is 
oaljin  this,  that  the  seller  is  himself  interested  in  the  pur- 
thne,  and  continues,  as  we  shall  see,  to  be  interested  in  every 
Hdaand  purchase  until  the  final  winding  up  of  the  en ter- 
lAa.  What  the  stockholder  agrees  to  pay  for  the  money 
kageis  when  he  takes  money,  is  dependent  on  what  he  and 
(agree  to  take  the  money  at.  So  soon  as  the  accumu- 
I  reach  a  certain  per  centage — ^that  is,  will  divide  $200 
I  stockholder — all  payments  stop  and  the  concern  winds 
(■If  the  money  at  each  monthly  meeting  is  in  demand 
cbolders  take  it  at  a  high  premium,  the  accumula- 
rapidly  and  the  end  comes  soon.  If  the  rates 
'f.4h»  end  is  a  long  way  off  and  the  monthly  payments 
»jOODtinue<1  a  long  time.  If  the  company  gets  its 
i.ftoeumulation  in  two  years,  the  monthly  payments 
rahare.  If  it  takes  four  years  to  reach  that  point, 
payments  are  $48  per  share.    Hence,  all  parties 
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are  interested  in  high  rates.  Even  on  the  rates  at  which  this 
plaintiff  sold  out,  it  is  in  testimony  that  if  the  rates  coaU 
have  been  kept  up  to  that  figure  he  would  have  only  bad  to 
pay  seven  per  cent,  for  his  money ;  in  other  words,  the  end 
would  have  come  so  soon  that  his  montlily  payments  would 
not  have  been  more  than  the  money  he  actually  got  tod 
seven  per  cent. 

Even  on  the  idea  that  he  was  borrowing  the  money,  and  was 
merely  selling  his  interest  in  the  dividend,  it  was  wholly  a  mat- 
ter of  contingency  whether  he  paid  seven  per  cent,  or  more  or 
less  than  that,  for  the  money.  This  fact,  this  uncertainty  or 
contingency,  introduces  into  the  transaction  an  element  wholly 
foreign  to  an  agreement  to  pay  so  much  for  the  use  of  mooey* 
It  may  be  that  the  borrower  pays  nothing;  it  may  be  that 
he  does  not  really  pay  the  whole  of  the  principal.  It  may 
happen  that  he  shall  have  to  pay  one,  or  two,  or  thirty  per 
cent.  It  all  depends  on  how  soon  the  end  comes;  how  high 
theaverage  ratesare.  The  contract  is  not  a  contract  for  tbeloaa 
of  money  with  interest,  since  the  lender  (if  it  is  a  loan)  doei 
not  know  what  he  will  get  back,  or  rather  what  the  tabr 
will  eventually  pay,  since  that  depends  entirely  on  how  long 
it  will  take  to  reach  the  {)oiut  of  final  winding  up.  The 
profits  to  the  lender,  or  loss  to  the  borrower,  may  be  lew  or 
more  than  seven  per  cent  on  the  amount  received. 

Treating  this  sale  of  the  ultimate  interest  as  a  borrowioft 
let  us  see  how  it  would  be  under,  say,  the  rate  of  fortf 
per  centum  premium.  At  forty  per  centum  average  saltff 
through  the  whole  period,  the  concern  will  come  to  an  eod 
and  the  payments  stop  in  about  six  years.  Suppose  one  holding 
five  shares,  on  the  first  meeting,  takes  an  advance  at  forty  (Mf 
cent,  premium,  this  would  be  $400  on  the  $1,000,  or  fivn 
shares.     This  would  leave  him  $600  in  cash. 

His  account  would  stand  thus  with  the  company: 

Company  Cr. 
By  cash $600  00 
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Company  Dr. 
years'  monthly  paymeuts  of  one  dollar  per  share 

on  five  shares 8360  00 

years'  monthly  payments  of  one  dollar  per  share 

on  five  shares  (interest) 360  00 

Amount  paid  in  all .....$760  00 

hyf  suppose  he  had  borrowed  $600  00  at  seven  per  oent., 
kept  it  six  years  and  paid  it,  the  account  would  be: 
years'  interest  on  $600  00,  at  seven  per  cent., 

$42  00  per  year $252  00 

Ithe  principal 600  00 

Amount  paid  in  all $852  00 

bthat  in  the  Association  planjie  pays  $108  00  less  than 
BO  per  cent. 

?he  settled  rule  is,  that  if  any  other  element^ — as  risk  of 
ng  the  wiiole  or  risk  of  getting  less  than  the  legal  rate, 
.  part  of  the  contract,  it  is  not  usury.  Usury  is  the  taking 
acre  than  the  legal  rate  for  ih^  forbearance.  If  the  lender 
iertakes  any  risk,  if  the  contract  is  of  such  a  character  as 
t  the  borrower  or  taker  of  the  money  may  not  have  to  pay 
principal  or  may  not  have  to  pay  as  much  as  the  legal 
e,  then  it  is  not  usury.  Now  it  is  apparent — first,  that 
tgreat  leading  idea  of  this  Association  was,  that  it  was  an 
nutage  to  its  members  to  pay  in  small  sums  monthly,  with 
Lfq^ht  to  anticipate  their  ultimate  interest  by  selling  that 
||v  its  present  worth  at  auction ;  and,  second,  that  bona 
IffpMdly  and  truthfully,  it  depended  entirely  upon  the. 
iJlK^priM  the  ultimate  interests  sold  at,  what  rate  each 
iMkNlr  was  paying  for  his  money.  If  the  average  prioe 
Hpihy  the  end  would  soon  come  when  the  payments 
r;  if  low,  it  would  take  a  longer  time,  and  the  rate 
would  be  low  or  high  accordingly.  Each  pur- 
interest  in  the  profits — in  the  price  of  all  the 
B  that  price  was  on  the  average,  high  or  low,  so 
Bthly  payments  continue  long  or  end  quickly. 
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In  such  a  scheme  as  this,  the  great  element  of  usury  is 
wanting,  to-wit:  oppression — ad  vantage  taken  by  one  of  tin 
necessities  of  another.  The  person  getting  the  money  inthii 
case,  being,  in  fact,  interested  himself  in  having  the  sales « 
high  as  possible.  To  i)ermit  tiie  usurer  himself  to  set  up  the 
usury,  after  the  contract  has  been  executed,  would  be  coning 
to  all  principle.  The  person  wronged  is  allowed  so  todo^ 
but  not  the  wrong  doer,  and  if  the  plaintiff  here  reoorenhe 
will  recover  a  part  of  the  advantage  which  came  to  himself 
from  the  high  rates  at  which  others  sold  their  interest  in  the 
ultimate  dividend.  We  can  easily  see  how  a  society  of  tbii 
kind  might  be  used  by  schemers,  to  get  money  for  themselvee. 
But  there  is  not  a  particle  of  proof  that  this  was  the  cue 
here.  All  seems  to  have  been  carried  on  according  to  the 
professed  object,  to-wit :  to  enable  individuals  under  an  agree- 
ment to  pay  small  monthly  payments,  to  sell  out  for  aprefr* 
ent  respectable  sum,  the  ultimate  share  of  each,  in  the  final 
accumulation.  And  we  think  the  jury  did  rightly  in  findiif 
there  was  no  proof  that  this  scheme  was  a  mere  device  ie 
evade  the  usury  laws. 

Assuming,  therefore,  that  in  the  taking  and  in  theealeof 
the  stock  in  the  contract  the  parties  made,  there  was  no  vio- 
lation of  the  law,  it  only  remains  to  inquire,  if  in  the  settle' 
ment  made  there  was  usury.  The  plaintiiT  admits  that  if  b* 
had  complied  with  his  contract^  there  would  have  beeonoi^ 
Has  he  done  anything  more  than  this?  It  was  distiaollf 
agreed  from  the  first  that  any  stockholder  who  failed  to  oo*"^ 
ply  with  the  rules,  should  be  subject  to  certain  peualtieK^ 
forfeitures.  Nothing  more  was  exacted  in  the  settlemi^ 
than  the  rules  required.  Indeed,  the  settlement  was  moM) 
liberal  than  was  provided  by  the  regulations  in  easeef 
failure. 

We  do  not  think  the  charge  of  the  Judge,  on  the  queetiflil 
of  accord  and  satisfaction,  was  proper.  We  agree  that  1 
there  be  a  dispute,  bona  fide j  as  to  whether  or  not  any  pM 
ticular  contract  is  tainted  with  usury,  that  the  parties  iiH| 
by  accord  and  satisfaction^  settle  that  dispute;  but  tbef^ 
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meot  of  the  usury  is  uot  such  a  settleDient.  It  must  appear 
that  there  was  a  bona  fide  dispute — uncertainty,  doubt  as  to 
Ibeezisteuoe  of  the  usury — that  the  parties  must  have  that 
loabt,  dispute,  distinctly  in  view  in  the  settlement,  and  the 
laolotiou  of  the  doubt  must  be  a  point  of  the  settlement. 
i¥edo  not  think  there  is  any  proof  here  to  justify  the  infer- 
nee  of  such  a  settlement,  and  we  think  the  charge  does  not 
iobiDit  the  law  fairly  to  the  jury  under  the  proof.  But,  as 
ire  are  satisfied  that  the  contract  was  not  usurious — as  the 
wrj  must,  under  the  law,  have  found  there  was  no  proof 
rf  nsnrjr — we  will  not  reverse  the  judgment  for  this  error. 
Judgment  affirmed. 


JLT.  Wright,  plaintiff  in  error,  vs.  William  R.  Phillips, 
defendant  in  error. 

!•  WWe  the  affidavit  to  foreclose  a  lien  on  a  steam  saw  mill,  under  the 
Act  of  1S68,  alleges  that  deponent  was  employed  by  Wall,  the  owner 
or  lessee  of  a  steam  saw  mill  situated  in  the  county  of  DeKalb,  as  a 
^rer  in  and  about  said  mill,  for  which  services  there  is  due  deponent 
$51 60;  that  ha  has  demanded  payment  of  said  Wall,  and  he  has  failed 
tad  reruse^  to  pay  the  same ;  that  this  prosecution  is  within  one  year 
^{Q  tbe  time  the  debt  became  due,  as  will  more  fully  appear  by  refer- 
ence to  the  bill  of  particulars  hereto  annexed ;  that  deponent  claims  a 
^n  ispon  a^id  mill  for  the  amount  so  due  him  as  aforesaid,  it  is  in  sub- 
tfancs  a  compliance  with  the  provisions  of  the  Act  under  which  yXdXiL' 
tiff  was  procf^eding.     (R.) 

Tilt  Cc^nrta  nrc  bound  to  take  judicial  cognizance  of  the  fact  that  the 
ftwotj  of  DeKftlb  ia  located  within  the  State  of  Georgia.  (R.) 
^  Wbere  the  bill  of  particulars  attached  to  the  affidavit  consisted  of  a 
blil  fur  the  amount  claimed,  made  by  Wall,  it  was  competent  for 
to  allow  that  it  was  given  for  the  services  specified  in  the  affi- 
Wall  was  in  possession  of  the  mill  at  the  time  of  the  fore- 
re  of  the  lien,  and  of  the  levy  of  the  execution  thereon.     (R.) 

imk  on  saw  mill.    Affidavit.     Evidence.     Before  Judge 
PiUNa     DeKlalb  Superior  Court.     March  Term,  1872. 

the  facts  of  this  case,  see  the  decision. 
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L.  J.  Winn,  for  plaintifT  in  error. 
Hill  &  Candler,  for  defendaut. 
Warner,  Chief  Justice. 

This  ease  came  before  the  Court  below  in  the  form  of  I 
claim  case.  The  plaintiff  had  proceeded  to  foreclose  a  lien  on 
a  steam  saw  mill,  under  the  provisions  of  the  Act  of  1868| 
for  services  performed  as  a  laborer  in  and  about  said  steaa 
saw  mill ;  an  execution  was  issued  and  levied  on  the  same  18 
the  property  of  Walls,  the  alleged  owner  or  lessee  of  aaid 
mill,  which  was  claimed  by  Philli|>s.  On  the  trial,  tin 
plaintiff  offered  in  evidence  the  affidavit,  execution  and  levy 
on  the  mill,  as  set  forth  in  the  record.  The  plaintff  alleged, 
in  his  affidavit,  that  he  was  employed  by  one  Walls,  tin 
owner  or  lessee  of  a  steam  saw  mill,  situate  in  said  conntfi 
(DeKalb,)  as  a  laborer  in  and  about  said  steam  saw  mill,  for 
which  services  this  deponent  is  due  the  sum  of  $51  50,  with 
interest  from  the  Ist  January,  1870;  that  deponent  has  de- 
manded payment  of  the  said  Wall,  and  that  he  has  failed 
and  refused  to  pay  the  same;  that  this  prosecution  is  within 
one  year  from  the  time  the  debt  became  due,  as  will  more 
fully  appear  by  reference  to  the  bill  of  particulars  hereto  an- 
nexed ;  that  deponent  claims  a  lien  upon  said  steam  saw  mill 
for  the  amount  so  due  him  as  aforesaid.  The  bill  of  partic- 
ulars annexed  and  referred  to  in  the  affidavit,  is  as  follows; 

*^Due  Z.  T.  Wright,  for  work  done  at  saw  mill,  fifk]r-<»* 
dollars  and  fifty  cents.     This  January  1st,  1870. 

"  Robert  J.  Wall." 

The  plaintiff  offered  to  prove  that  the  prosecution  of  ^ 
lien  against  the  saw  mill  was  within  one  year  after  he  WB*i 
dered  the  services  for  which  the  due  bill  aforesaid  was  givefc 
by  Wall  to  him,  and,  also,  that  Wall  was  in  posaessioii  flC 
the  mill  at  the  time  of  the  foreclosure  of  the  lien,  and  at  dfl 
time  the  sheriff  levied  the  fi.  fa.  issued  thereon.  On  motisi 
of  claimant's  counsel,  the  Court  dismissed  all  the  prooeeffiafi 
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had  been  taken  in  the  case  by  the  plaiutifiT,  and  re- 
the  evidence  oiTered  by  him  as  aforesaid,  to  which  the 
ff  excepted. 

lough  the  affidavit  is  written  in  an  awkward  manner, 
Q  our  judgment,  it  is,  in  substance,  a  compliance  with 
luirements  of  the  Act  of  1868.  The  affidavit  alleges 
le  steam  saw  mill  is  situate  iu  the  county  of  DeKalb, 
the  Courts  are  bound  to  recognize  as  being  in  the  State 
>rg]a.  The  affidavit  also  alleges  that  payment  for  the 
S6  was  demanded  of  Wall  and  refused,  and  that  this 
ation  is  in  one  year  from  the  time  the  debt  became  due, 
was  competent  for  the  plaintiif  to  prove  that  the  due 
18  given  for  those  services,  or  in  liquidation  thereof,  and 
iTall  was  in  possession  of  the  mill  at  the  time  the  lien 
}reclo8ed,  and  at  the  time  of  the  levy  of  the  fi.  fa. 
•n.  ,, 

the  judgment  of  the  Court  below  be  reversed. 


Wallace,  master  of  the  brig  Alpharetta,  plaintiff  in 
)r,  w.  The  State  op  Georgia,  for  the  use  of  tlie 
nmissioners  of  Pilotage  of  Brunswick,  defendant  in 
}r. 

kionB  1543  and  1544  of  the  Revised  Code  prescribing  the  punish- 
Irf  any  master  of  a  vessel  who  shall  throw,  or  permit  to  be  thrown 
toj  teasel  any  stone,  gravel  or  other  ballast,  into  the  waters  of 
^  or  harbor  in  thia  State,  make  such  an  act  an  offense  against 
n  {>f  the  State^  and  the  guilty  party  is  to  be  tried  and  punished 
Vtb^r  niisdemeiiDors. 

Iltaclimeiit  provided  for  by  section  1544,  is  only  to  secure  and  re- 
^e  fine  to  be  imposed  upon  the  conviction  of  the  offender,  and 
be  carried  to  jndgment  until  afler  the  guilty  person  has  been 
lud  sentence  pAs^ed,  when  judgment  may  be  taken  on  the  at- 
foT  the  amount  of  the  fine  affixed  by  the  Judge. 


>or.    Penalty.    Attachment.    Before  Judge  Sessions. 
paperior  Court.    November  Term,  1872. 
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Hamilton  A.  Kenrich,  as  chairman  of  the  CommisBiooen 
of  Pilotage  for  the  harbor  of  Brunswick,  made  affidsrit 
^^  that  J.  L.  Wallace,  the  master  of  the  brig  AlpharetU,  did, 
on  September  13th,  1870,  throw,  or  permit  to  be  thrown, 
from  on  board  the  said  brig  Alpharetta,  into  thewatenof 
the  bay  or  harbor  of  the  port  of  Brunswick  a  qaantitj  of 
gravel  or  other  ballast."  Bond  and  security  was  given  hj 
said  Kenrich  in  the  sum  of  $4,000,  as  was  usual  in  caBesof 
attachment.  Whereupon  the  following  attachment  was  it- 
sued,  to-wit : 

"  GEORGIA— Glynn  County  : 

''To  all  and  singular  the  Sheriffs  and  Constables  of  sni 
State :  You  are  hereby  commanded  to  attach  and  seiie  the 
brig  Alpharetta,  now  in  the  port  of  Brunswick,  and  that  jot 
make  return  of  this  attachment,  with  your  actings  and  doisgi 
entered  thereon,  to  the  Fall  Term  of  the  Superior  Coariof 
said  county,  to  which  Court  this  attachment  is  hereby  made 
returnable.     Herein  fail  not. 

/'  Witness  my  hand  and  seal  this  the  fifteenth  day  of  89* 

tember,  1870. 

"A.  G.  Osgood,  Notary  Public." 

The  attachment  was  levied  and  returned  as  directed. 

The  case  was  submitted  to  a  jury,- who  found  the  de&nd- 
ant  '' guilty."  Evidence  to  sustain  the  facts  stated  in  thi 
affidavit,  upon  which  these  proceedings  were  based,  was inliO* 
duced,  but  unnecessary  here  to  be  set  forth. 

The  defendant  moved  for  a  new  trial  upon  the  folIoWl^ 
grounds,  to-wit : 

1st.  Because  the  verdict  is  contrary  to  the  law  and 
evidence. 

2d.  Because  the  Court  erred  in  its  ruling,  in  holding 
suit  properly  brought  in  the  name  of  Hamilton  A.  Ki 

The  motion  was  overruled  and  a  new  trial  refused. 

The  defendant  moved  that  the  judgment  of  the  Cooit 
arrested  upon  the  following  grounds,  to-wit :  Ist. 
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the  attachmeDt  was  not  sued  out  in  the  name  of  the  State  of 
Gfeoigia,  as  required  by  law.  2d.  fiecause  the  verdict  was  a 
Dulliljy  the  Superior  Court  of  Glynn  county  not  haying  ju- 
rUiotion  in  the  premises^  the  same  having  been  conferred 
ipon  and  being  confined  to  the  city  of  Brunswick. 

The  motion  in  arrest  was  overruled  by  the  Court,  and 
adgment  entered  against  the  def^dant  for  $500,  in  the  na« 
sare  of  a  penalty. 

The  defendant  excepts  to  the  aforesaid  rulings  of  the  Court 
Bid  assigns  the  same  as  error. 

Habrib  &  Williams,  represented  by  S.  B.  Spencer,  for 
]^iintiff  in  error. 

S.  C.  DeBbohl;  S.  D.  MoConnell,  for  defendant. 

McCat,  Judge. 

We  have  examined  closely  and  considered  carefully  the  two 
•eotions  of  the  Code  upon  which  this  proceeding  is  founded, 
ttid,  whilst  there  is  some  uncertainty  as  to  the  true  meaning, 
^e  are  yet  satisfied  that  the  proceedings  disclosed  by  this 
^Xttord  cannot  be  sustained.  See  the  Code,  sections  1543, 
3544,  Thc^re  is  not  a  particle  of  evidence  in  the  record  as 
to  who  was  the  master  of  this  vessel,  and  there  is,  in  the 
*«orJj  the  singular  verdict  of  a  jury,  in  an  aUachmeni  case, 
ttat  tbe  defendaut  is  guilty,  whilst  the  amount  of  the  find- 
In^  is  fixed  by  the  Judge.  It  may  also  be  remarked  that, 
iotigh  the  jury  has  found  the  defendant  guilty,  there  is  not 
piriide  of  evidence  that  he  ever  was  an  officer  of,  or  had 
lOOtml  of  the  odVadiog  ship,  or,  indeed,  ever  saw  it,  or  the 
ly  of  Brunswick, 

We  think,  taking- both  these  sections  of  the  Code  together, 
the  throwing  of  stones,  gravel,  ballast,  and  the  like,  into 
ke  tijirbor  of  Bi  uoswick  is  a  crime,  a  violation  of  the  laws  of 
i^Scatr,  uijil  th^t  the  master  of  a  ship  who  does  it  or  permits 
to  be  done,  fms  committe<l  a  crime.  That  he  is  to  be  tried  as 
r  a  oiUdemeanor^  and  if  found  guilty,  he  is  to  be  punished 


.  mixu 


14. 


202         SUPREME  COURT  OF  GEORGIA. 

Clark  et  al  vs,  Lyon  et  al. 

at  the  discretion  of  the  Court,  with  a  fine  of  not  less  than  five 
hundred  nor  more  than  two  thousand  dollars,  and  may  beioi- 
prisoned  not  exceeding  three  months,  at  the  discretion  of  the 
Court. 

The  proceeding  by  attachment  is  only  auxiliary  to  the 
other.  Attachment  may  issue,  the  vessel  be  seized  and  held 
until  the  conviction,  when  it,  the  attachment,  may  go  to  a 
judgment  for  the  amount  of  the  fine  as  assessed  by  the  Jodge 
on  the  conviction  of  the  offender.  The  sections,  as  we  hive 
said,  are  awkwardly  drawn,  but  this  is  the  meaning  of  theOi 
as  we  understand  the  language  useil.  There  was,  in  our  judg-  i 
ment,  evidence  sufficient  proven  to  convict  somebody,  hot  J 
who  that  8omebo<ly  was,  we  do  not  know ;  we  are  not  evei 
informed  by  the  proof  who  had  control  of  the  ship.  Bat, 
in  any  event,  we  think  this  judgment  wrong,  for  the  resflool 
given. 

Judgment  reversed. 


John  Clark   et  al.  plaintiffs  in  error,  vs.  Martha  A.  ' 
Lyon  et  al,,  defendants  in  error. 

1.  Where  a  deed  is  executed,  and  a  bond  taken  by  the  grantor  frOfliAl 
grantee,  conditioned  to  reconvey  on  the  repayment  of  money  borrowrfi  , 
with  the  interest  due  thereon  at  the  time  stipulated,  the  two  iottft* 
ments  constitute  a  mortgage,  and  according  to  the  well  estabUMl 
principles  of  equity,  the  grantor  is  entitled  to  redeem  the  land  on  tW 
payment  of  what  may  be  due.     (R.) 

2.  This  being  a  Confederate  contract,  the  amount  to  be  repud  muailiii 
determined  under  the  provisions  of  the  Ordinance  of  1865.    (R.) 

Equitable  mortgage.     Tender.     Scaling  Ordinance.    Jtfj 
junction.     Before  Judge  Greene.     Henry  Superior  < 
April  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

S.  C.  McDaniel;  J.  J.  Floyd,  for  plaintifib  in 
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DoYAL  &  NuNNALLY;   Spebb  &  Stewabt,  for  defend- 
inte. 

Wabner,  Chief  Justice. 

This  was  a  bill  filed  by  the  heirs-at-law  of  Thomas  J.  Lyon, 
igUDst  John  Clark  et  al.,  praying  for  relief  and  injunction 
to  restrain  the  sale  of  a  tract  of  land  in  Henry  county.     To 
lids  bill  the  defendants  filed  a  demurrer,  for  want  of  equity, 
whidi  demurrer  was  overruled  by  the  Court,  and  the  defend- 
ants excepted.     In  our  judgment,  the  demurrer  was  properly 
ovemiled.    It  appears  from  the  allegations  in  thecomplainant's 
b3l|tbat  Thomas  J.  Lyon,  in  his  lifetime,  to- wit:  on  the 
Ifth  day  of  December,  1862,  borrowed  from  Clark  $3,800 
in  Confederate  money,  to  pay  the  balance  due  for  a  tract  of 
hnd  purchased  by  Lyons  at  the  administrator's  sale  of  his 
Other's  estate ;  that  to  secure  the  loan  of  the  money  by  Clark 
to  Lyons,  and  the  repayment  of  the  same,  Lyons  executed  a 
4eed  to  Clark  for  the  tract  of  land  described  in  the  bill,  and 
Clark,  at  the  same  time,  executed  to  Lyons  his  bond  condi- 
tioned to  make  him  a  title  to  the  land,  if  Lyons  should  well 
*Dd  truly  pay  to  Clark  the  said  $3,800,  with  ten  per  cent. 
i»t«€«t,  annually,  by  the  16th  day  of  December,  1867  ;  and 
if  thARiiic]  Lyons  punctually  pay  the  said  money,  then  the 
id  Clark  id  to  make  titles  to  said  lot  of  land;  if  not,  the 
M  bond  to  be  null  and  void.     The  deed  was  executed  by 
jfpus  to  Clark  to  secure  the  repayment  of  the  money  bor- 
nred  by  Lyons  from  Clark,  and  the  bond  was  conditioned 
reconvey  the  land  by  Clark,  when  the  money  so   bor- 
Wed  sboukl  be  repaid  with  the  stipulated  interest,  at  the 

specified. 
Acmrding  to  the  well  established  principles  of  equity  juris- 
imtJeiiee,  tbedeetl  eouveying  the  land  to  Clark,  and  his  bond 
idUioned  to  reconvey  the  same  on  the  repayment  of  the 
borrowed,  with  the  interest  due  thereon,  at  the  time 
i^lated,  constituted  a  mortgage  to  secure  the  payment  of 
aoufcjr  borrowed  by  Lyons  from  Clark,  and  the  complain- 
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ants  are  entitled  to  redeem  the  land  on  the  payment  of  what 
may  equitably  be  found  to  be  due  on  the  final  hearing  of  the 
cause^  under  the  provisions  of  the  Ordinance  of  1865|  this 
bein^  a  Confederate  contract. 

Assuming  all  the  allegations  in  the  complainant's  bill  to 
be  true,  as  the  demurrer  does,  it  presents  a  pretty  strong oaie 
for  the  interference  of  a  Court  of  equity. 

Let  the  judgment  of  the  Court  below,  overruling  thede* 
murrer,  be  afiGlrmed. 


George  F.  Hawks,  i)laintiff  in  error,  vs.  Wabrbk  4 
Thomas  D.  Hawks,  defendants  in  error. 

When  A  sold  land  to  6,  taking  his  note  for  the  parchase- money,  second 
by  a  mortgage  on  the  land,  which  was  duly  recorded,  and  B  8oldapo^ 
tion  of  the  land  to  C,  who  paid  a  part  of  his  parchase- money  to  B,«ii 
for  the  balance  joined  with  B  in  a  note  to  A,  secured  by  a  mortgi^  to 
A  on  the  lands  of  both  6  and  C,  A  giving  up  the  old  note  and  moit' 
gage: 

Hddj  That  on  the  foreclosure  of  the  mortgage,  the  Jt.  fa,  may  sell  Ai' 
land  of  G,  notwithstanding  G  may  have  had  the  same  set  oflf  ti  hil 
homestead.  Whether  the  purchase-money  debt  of  G  to  B  was  saiiaM 
by  novation  is  not  material.  The  note  and  mortgage  given  by  C  to 'A 
was  for  the  removal  of  an  encumbrance  from  the  land,  and  broogtt 
the  land  within  the  exceptions  to  the  homestead  clause  of  the  Cob^ 
tution  of  1868. 

Homestead.  Encumbrance.  Novation.  Tried  befiw 
Judge  Andrews.  Oglethorpe  Superior  Court.  Octokr 
Term,  1870. 

On  the  17th  day  of  Septemb^,  1869,  a  mortgage  jL/i^iJ 
issued  on  May  8th,  1870,  based  upon  a  mortgage  exwA 
by  Henry  Hawks  and  George  F.  Hawks  on  February  II 
1867,  in  favor  of  Warren  Hawks  and  Thomas  D.  Bm 
was  levied  upon  the  land  described  in  said  mortgage. 

Greorge  F.  Hawks  filed  an  affidavit  of  illegality^  upoB.i 
ground  that  two  hundred  and  ninety-four  and  a  half  i 
said  land  levied  on,  together  with  other  land  beloi^lig  i 
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Uni,  making  in  all  four  hundred  and  eighteen  acres,  was  set 
aptrt  to  him  as  a  homestead  on  May  22d,  1869. 

It  appeared  from  the  evidence  that  the  plaintifis  in  fi,fa,f 
as  administrators,  on  the  first  Tuesday  in  January,  1866,  sold 
one  thonsand  acres  of  land  to  the  defendant,  Henry  Hawks, 
and  one  James  Smith,  who  gave  their  joint  note,  with  mort- 
gage, in  payment  of  the  balance  of  the  purchase-money,  at 
tiie  same  time  receiving  a  deed  to  the  property.  That  on 
Febraary  15th,  1867,  Smith  and  said  Henry  Hawks  divided 
the  land,  the  former  taking  four  hundred  acres,  paying  in 
foil  for  his  share,  the  latter  taking  six  hundred  acres.  That 
Henry  Hawks  sold  to  the  defendant,  Oeorge  F.  Hawks,  two 
hondred  and  ninety-four  and  a  half  acres,  the  land  in  dispute, 
and  executed  to  him  a  deed;  that  on  the  same  day,  to-wit, 
F^ruary  15th,  1867,  the  note  and  mortgage  aforesaid  were 
delivered  up,  and  a  note  and  mortgage  given  by  the  defen- 
dants on  the  whole  six  hundred  acres.  That  George  F. 
Biawks  never  gave  Henry  Hawks  any  note  for  said  land,  and 
itoeived  no  other  consideration  for  his  undertaking  in  the 
hat  note  mentioned  except  the  two  hundred  and  ninety-four 
iod  a  half  acres  of  land  aforesaid ;  that  said  two  hundred 
ttd  ninety-four  and  a  half  acres  of  land  was  set  apart  to 
Qwrge  F.  Hawks  as  a  homestead  on  May  22d,  1869.        ^ 

The  jury  found  the  two  hundred  and  ninety-four  and  a  half 
9em  aforesaid  not  subject  to  the  execution. 

Plaintiff  in  j?. /a.  moved  for  a  new  trial  upon  the  following 

imiSf  to-wit ; 

t.  B*?caii«e  tlje  Court  refused  to  charge  the  jury  "that  if 
belie  vet)   that  the  consideration  for  which  George  F. 

a^ks  signeci  the  note  upon  which  the  fi.  fa,  levied  is  based,  . 
purcha^*money  of  the  land  levied  on  and  set  apart  as 
stead  for  the  said  Greorge,  that  they  must  find  the  land 
to  the  said /./a./  that  if  they  believed  that  the  land 
Itch  Ka§  been  set  apart  as  a  homestead  for  George  F.  Hawks 

[  the  cotifiiderjition  for  which  George  F.  Hawks  signed  the 
0jM>n  which  the^^./a.  levied  is  based,  they  must  find  the 

!  levied  on  sulyect  to  said  /J. /a." 
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2d.  Because  when  plaiutiffs  in  fi.  fa.  requested  the  Court 
to  charge  ''  that  any  one  holding  a  debt  for  the  purchase* 
money  of  land,  whether  the  land  of  the  holderorof  any  oiM 
else,  can  enforce  the  claim  against  tlie  land/'  the  Goait 
charged  the  jury  ''that  any  person  having  legally  the  oon* 
trol  of  the  debt  due  Henry  Hawks  by  George  F.  Hawks, 
could  enforce  it  against  the  land  bought  by  George  of  Heniy; 
but  this ^. /a.  is  levied  on  six  hundred  and  twenty-two  aoni 
of  land,  and  George  bought  of  Henry  less  than  three  hundred 
acres.  In  this  there  has  been  no  transfer  of  a  debt  of  Heniy 
against  George  to  any  other  person." 

3d.  Because  the  Court  erred  in  the  following  charge  to  tbe 
jury:  'Uhat  the  consideration  of  the  note  upon  which  \ktjL  ' 
fa,  levied  is  founded  was  the  extinguishment  of  the  note  givo  , 
by  Henry  Hawks  and  James  Smith  to  the  plaiutifisi  aa  id^ 
rainistrators."  ^ 

4th.  Because  the  verdict  is  contrary  to  law  and  the  cfi-  ' 
dence.  ,< 

The  Court  sustained  the  motion  and  ordered  a  new  tiitL  ^ 
The  defendant  excepted  and  assigns  said  ruling  as  error.        \ 

.1 

J.  D.  Mathews,  for  plaintiff  in  error.  The  doctrine  rf  1 
novation  is  conclusive  in  this  case:  Ist  Pars,  on  Con.,  187 i' 
8eq.;  40th  Ga.  R.,  423;  JJ.,  193,  487. 

W  G.  Johnson;  John  C.  Reid;  H.  Y.  Morton;  Rftj 
Shackleford,  for  defendants.  1st.  The  decision  of  4^ 
Court  below  granting  a  new  trial  was  correct,  because  theooft* 
sideration  for  which  George  F.  Hawks  signed  the  note  uj 
which  the  judgment  and  fi.fa,  were  rendered,  was  the 
levied  upon  and  now  claimed  as  a  homestead  by  said 
F.  Hawks.  The  land  is,  therefore,  subject  to  the  payment; 
said  ji.  fa:  Constitution  of  Georgia  of  1868,  article 
stead;  22d  Howard,  327;  19th  Ga.  E.,  556;  40th  Ga. 
486;  Revised  Code,  sees.  3031  and  2816;  39th  Ga.ILy 
6th  Ga.  R.,  356;  23d  Ga.  R.,479;  7th  Ga.  R.,67,68} 
Peters,  641  to  646;  4th  Kent's  Coms.^  152^  153.    Sd. 
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otesued  on  was  not  a  novation:  See  9tli  Ga.  R.,  240^  12th 
ad  note;  see,  especially,  I^ott  vs.  Dysart  and  Vincent^  de- 
ded  by  the  Supreme  Court  of  Georgia  the  9th  day  of  May, 
172,  from  Bartow  county;  see,  also,  16th  Ga.  B.,  190,  1st 
ad  note,  under  which  Warren  and  Thomas  D.  Hawks 
old  have  sued  the  note  of  George  F.  Hawks  in  their  repre- 
Dtative  or  individual  character.  3d.  This  debt  of  George 
.  Hawks  18  a  resulting  trust,  for  the  benefit  of  Warren  and 
bomas  D.  Hawks :  See  Hill  on  Trustees,  pages  212, 213,  239, 
10,  247,  259,  264 ;  see,  also,  2d  Story's  Eq.  Jurisprudence, 
f».  1268,  1259,  1196  to  1233,  1040,  1941,  973,  789,  790, 
H,1212, 1218, 1219.  4th.  Was  not  the  note  sued  on  given 
'  remove  an  encumbrance  on  the  land  made  by  the  first  note? 
f 80,  the  laud  is  liable  to  the  Ji.  fa :  See  39th  Ga.  R.,  466. 
tb.  Change  of  notes  is  no  waiver  of  purchase-money :  See 
U  6a.  R.,  238;  lb.,  341,  342  and  3d  head  note  on  pages 
42  and  343. 

MoCay,  Judge. 

We  do  not  care  to  go  into  the  question  so  elaborately  ar- 
led  at  the  hearing  in  this  case,  to-wit :  whether  the  note 
lYeo  by  the  two  Hawks  to  the  administrator  was  a  nova- 
m  of  the  purchase-money  contracts,  as  it  is  clear  to  us  that 
lis  land  is  subject  to  the  mortgage^,  fa.  for  another  reason, 
en  although  the  novation  were  complete.  One  of  the 
:ceptions  in  the  homestead  law  is,  it  is  true,  where  the 
ibton  which  the  judgment  is  founded  is  a  debt  contracted 
r  the  purchase-money  of  the  land  ;  but  another  exception 
where  the  judgment  is  founded  on  a  debt  contracted  for 
e  removal  of  an  encumbrance  from  or  upon  the  land.  This 
dgment  is  founded  upon  a  note,  secured  by  mortgage,  the 
geci  and  consideration  of  which  was  to  take  up  and  relieve 
leland  from  a  mortgage  or  encumbrance  existing  upon  it  at 
te  tiaie  George  Hawks  bought  it  from  his  brother,  to-wit: 
le  mortgage  made  by  the  purchasers  at  the  administrator's 

We  decided,  in  the  case  of  Stephens  vs.  KeUy^  39  Georgia, 
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466|  that  a  debt  coutracted  to  take  up  aD  execution  eziating 
as  a  lien  superior  at  the  time  to  the  homestead  was  a  debt 
contracted  for  the  removal  of  an  encumbrance,  and  that  the 
homestead  from  wiiich  the  encumbrance  was  removed  wtB 
subject  to  it.  This  is  a  stronger  case  than  that.  Gewge 
Hawks^  when  he  bought  this  land^  knew  there  was  a  mort- 
gage upon  it — an  encumbrance  that  would' defeat  his  home- 
stead until  it  was  removed.  He  joins  in  a  new  mortgtgo 
with  his  brother  for  the  special  purpose  of  removing  ii 
Clearlji  as  it  seems  to  us,  this  is  within  the  very  letter  and 
spirit  of  the  exception.  The  intent  was  to  put  it  in  the 
power  of  the  owner  of  the  land,  either  befere  or  after  the 
homestead  was  laid  off,  to  change  an  encumbrance  of  one 
kind  to  an  encumbrance  of  another,  or  to  change  the  par^ 
to  whom  the  encumbrance  belonged. 

It  is  said  that  the  exception  was  put  in  to  aid  the  open-   j 
tions  of  Loan  and  Building  Associations,  so  that  mea  of  ] 
limited  income  might  become  meml>ers  of  such  associatiom^  ^l 
borrow  money  and  take  up  encumbrances  that  might  exietoa    | 
their  property.     The  principle  is  tiie  same  in  this  case  as  is 
the  cases  of  such  borrowings.     George  Hawks  preferred  te    , 
give  the  present  mortgage  and  remove  the  other.     The  other 
was  a  clear  encumbrance,  superior  to  his  or  his  family's  dain    • 
to  a  homestead.     It  is  within  the  very  letter,  as  well  as  the 
spirit,  of  the  exception.  ^ 

Judgment  affirmed. 


Timothy  D.  Lynes,  plaintiff  in  error,  vs.  The  State 
Georgia,  defendant  in  error. 

1.  Under  the  provisions  of  the  Constitution  of  1868,  commienoaod  1 
taries  Pablic  are  clothed  with  judicial  powers,  they  are  ex  (^ffieU^lM 
tices  of  the  Peace,  and  are  embraced  within  the  4482d  section  of  1 
Code,  which  provides  for  the  indictment  and  punishment  of  Jo 
of  the  Peace  for  malpractice  in  office.    (R.) 

2.  In  cases  of  misdemeanors,  the  joinder  of  several  oSensea  in  iStml 
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dietffleot  will  not,  in  genera!,  vitiate  the  proceedings  at  any  stage  of 
tb  prosecation.     ( R. ) 

Where  the  defenciant  is  charged  with  three  distinct  acta  of  malpractice, 
a  three  distinct  coants,  all  being  of  the  same  grade  of  misdemeanor, 
uid  the  juiy  returned  a  verdict  of  not  gnilty  on  the  first  count,  bnt 
[silty  on  the  second  and  third,  the  verdict  was  a  general  one.  (R.) 
Ihe  evidence  of  the  absent  witness  being  inadmissible  or  immaterial 
be  continnance  was  properly  refused.     (R. 

This  Court  reluctantly  interferes  wilh  the  discretion  of  the  Court  be- 
Dv  in  granting  or  refusing  a  continuance,  and,  in  this  case,  there  was 
10  abuse  of  that  discretion  which  will  authorize  this  Court  to  control 
w   CR.) 

The  defendant  having  been  furnished  with  a  copy  of  the  indictment 
Mfore  it  was  sent  before  the  grand  jury,  it  was  not  error  in  the  Court 
0  refuse  to  direct  him  to  be  furnished  with  a  second  copy.     (R.) 
Kewly  discovered  evidence  of  a  custom,  in  violation  of  the  public 
livs  of  the  State,  is  no  ground  of  new  trial.     (R.) 
• 

Criminal  law.  Malpractice.  Continuance.  Indictment, 
tactice.  Custom.  Newly  discovered  evidence.  Pleading. 
Hinder  of  counts.  Verdict.  Before  Judge  Hopkins.  Ful- 
m  Superior  Court.     October  Term,  1871 . 

For  the  fiicts  of  this  case,  see  the  decision. 

Gabtrell  &  Stephens;  Farrow  &  Thomas,  for  plain- 
V  in  error. 

John  T.  Glenn,  Solicitor  General,  for  the  State. 

Vabner,  Chief  Justice. 

Die  defendant  was  indicted  for  malpractice  in  office  as  a 
hiy  Public  and  ex-ofido  Justice  of  the  Peace.  On  the 
of  the  case  the  defendant  was  found  guilty.  After  the 
l^motion  wod  made  in  arrest  of  judgment  on  the  fol- 
Ig  grounds :  First,  because  the  4432d  section  of  the 
\  ift  not  applicf^ble  to  Notaries  Public  and  ex-offieio  Jus- 
of  the  Peace;  such  officers  not  being  embraced  within 
irords  or  intendment  of  said  section.  Second,  because 
ndietmeiit  contains  three  counts,  alleging  three  separate 
inet  offenses,  committed  in  three  separate  and  distinct 
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transact ious,  at  three  separate  and  distinct  timeSi  and  witk 
three  separate  and  distinct  parties.  Third,  because  the  v«^ 
diet  of  the  jury  was  a  special  verdict  of  guiltji  and  not  a 
general  verdict  of  guilty,  or  not  guilty.  The  Court  crw- 
ruled  the  motion  in  arrest  of  judgment,  and  the  defendant 
excepted.  The  defendant  then  made  a  motion  for  a  net 
trial  on  the  several  grounds  set  forth  in  the  record,  whidi 
was  overruled  by  the  Court,  and  tiie  defendant  exoeplei 
There  was  no  error  in  overruling  the  motion  in  arrest  of 
judgment  on  either  of  the  grounds  taken  therefor.  Under 
the  provisions  of  the  Constitution  of  1868,  oommiaBio 
Notaries  Public  are  clothed  with  judicial  powers;  tbqr 
eX'offido  Justices  of  the  Peace^  and  something  more,  and  aif 
embraced  within  the  4:l32d  section  of  the  Code,  which 
provides  for  the  indictment  and  punishment  of  Justiixaof 
the  Peace  for  malpractice  in  office.  The  offense  of  malpii> 
tice  in  office  is  a  misdemeanor,  and  not  a  felony.  In  thecM 
of  misdemeanors,  the  joinder  of  several  offenses  in  tlieia^ 
dictment  will  not  in  general  vitiate  at  any  stage  of  the  pni>^ 
ecution.  For,  in  offenses  inferior  to  felony,  the  practice  if 
quashing  the  indictment,  or  calling  upon  the  prosecutor  to 
elect  on  which  charge  he  will  proceed,  does  not  exist;  M 
on  the  contrary,  it  is  the  constant  practice  to  receive  €fk 
dence  of  several  libels  and  assaults  upon  the  same  indiotoMt 
It  was,  indeed,  formerly  held,  that  assaults  on  more  than  oii: 
individual  could  not  be  joined  in  the  same  proceeding; 
thiti  is  now  exploded  :  1  Chitty's  Criminal  Law,  254.  A&hf 
ony  and  a  misdemeanor  cannot  be  joined  in  the  same  indM 
ment:  Ibid.  The  defendant  in  this  indictment  is  chargedwii| 
three  distinct  acts  of  malpractice  in  office,  in  three  8e| 
and  distinct  counts,  but  all  being  of  the  same  grade  of 
demeanors.  The  jnry  found  the  defendant  not  guilty  oa 
first  count  in  the  indictment,  but  found  him  guilty  on 
second  and  third  counts  contained  therein.  The  verdiot 
a  general  verdict  on  each  count  in  the  indictment,  in 
anoe  with  the  provisions  of  the  4552d  section  of  tlia 
One  of  the  grounds  contained  in  the  motion  for  a  naif 
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at  the  Court  refused  to  continue  the  case  on  the  showing 
3  therefor  ou  account  of  the  al)sence  of  the  witness  Sher- 
.  The  defendant  was  charged  in  the  indictment  with 
^turning  a  warrant  and  recognizance  issued  and  taken 
liniy  in  his  official  capacity^  to  the  Superior  Court,  and 
he  knowingly,  willfully  and  corruptly  suppressed  the 
t  for  the  consideration  of  five  dollars  paid  to  him.  The 
idaut  proposed  to  prove,  by  the  absent  witness,  Sheridan, 
he  was  the  constable  of  his  Court  at  the  time  of  the  al- 
I  offense,  that  the  prosecutor  went  put  of  the  county  and 
ford  with  the  witness  to  settle  the  case  with  the  defend- 
and  that  the  case  was  so  settled  at  the  instance  of  the 
)eotor.  In  the  first  place,  Sheridan  was  not  a  competent 
668  to  testify  as  to  what  the  prosecutor  told  him ;  the 
acutor  himself  would  have  been  the  best  witness  to  prove 
b  be  said  and  did  in  relation  to  the  prosecution  of  the 
adant,  who  was  arrested  and  bound  over  to  appear  at  the 
arior  Court,  even  if  the  prosecutor  had  the  legal  power 
authority  to  direct  the  prosecutiou  to  be  settled,  which 
ad  not;  aud  if  the  evidence  had  been  receiveti,  it  would 
have  been  any  justification  or  defense  of  the  defendant, 
was  charged  with  suppressing  the  papera  for  a  consider- 
I,  in  plain  violation  of  his  duty  as  an  upright  magistrate 
not  that  the  case  was  settled  by  the  prosecutor.  Besides, 
Court  reluctantly  interferes  with  the  sound  discretion  of 
Court  below  in  granting  or  refusing  a  continuance,  and 
i  case  titore  was  no  abuse  of  that  discretion  which  will 
rise  this  Court  to  control  it. 

Ire  was  no  error  in  the  refusal  of  the  Court  to  furnish 
ifendarit  with  a  second  copy  of  the  bill  of  indictment, 
ring  been  furnished  with  one  copy  before  it  was  sent 
I  the  grand  jury;  the  Court  did  furnish  him  with  a  list 
witnt^si^  who  testified  before  the  grand  jury. 
^itm  oo  error  in  overruling  the  motion  for  a  new 
the  grouinl  of  the  admission  of  Werner's  testimony, 
does  not  ii]v[iear  to  have  l>een  objected  to  at  the  time,) 
iaw  a  mark  made  ou  the  papers  '^ canceled,''  and  de- 
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fendant  wrote  over  it,  "  the  bond  [wiid/'  Tlie  witness  testified 
as  to  the  act  of  the  defendant  when  he  paid  him  the  moDCj. 
There  is  quite  sufficient  evidence  in  the  record  to  sustain  the 
verdict  of  the  jury,  and  that  verdict  is  not  contrary  either  to 
the  law  or  the  evidence. 

As  to  the  newly  discovered  evidence  in  relation  to  theom* 
torn  and  practice  of  other  Justices  of  the  Peace  in  Atlantic 
to  allow  parties  charged  with  misdemeanors,  after  bond  M 
been  given  for  their  appearance  to  the  Superior  Conrt|M 
come  before  them  and  be  tried  or  discharged,  or  otherwu$ 
disposed  of,  all  we  have  to  say  is,  that  if  such  a  oastom  or 
practice  ever  existed,  it  was  in  violation  of  the  pablic  la«i 
of  the  State,  and  will  be  much  more  honored  in  the  frreodi^ 
than  in  the  observance  of  it.  But  it  is  not  pretended  tfaH^ 
this  newly  discovered  evidence  will  go  to  show  that  it  % 
the  custom  or  practice  of  the  Justices  of  the  Peace  to  reodfi-* 
a  pecuniary  consideration  from  defendants  who  were  proM^ 
cuted  to  suppress  the  warrants  and  bonds,  and  not  reta 
the  same  to  the  Superior  Court.  In  the  view  which  we  tab 
of  this  case  we  are  of  the  opinion  that  tiie  judgment  of  the 
Court  l)elow  should  be  affirmed,  and,  speaking  for  myidf' 
alone,  I  have  rarely  ever  seen  so  many  technical  objectioai 
to  a  righteous  judgment  with  so  little  merit  in  them. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


William  Williams,  plaintiff  in  error,  vs.  The  Statb  » 
Georgia,  defendant  in  error. 

When,  on  the  trial  of  an  indictment  for  '*  barglary  in  the  night  tim6|j 
the  jary,  after  retiring,  returned  into  Court  and  asked  if  they  ( 
find  the  defendant  guilty  of  any  other  offense  than  that  charged  ia  t 
bill  of  indictment,  and  the  Court  informed  them  ''  that  they  could-l 
that  they  must  find  him  guilty  or  not  guilty  of  burglary  in  the.i 
time,"  and  the  jury  found  the  defendant '' guilty:" 

Meld,  That  this  instruction  of  the  Court  to  the  jury  was  not  saeh  i 
prisoner  could  complain  of,  and  the  evidence  being  each  as  to  j 
the  verdict,  a  new  trial  ought  not  to  be  granted. 


ATLANTA,  JULY  TERM,  1872.  213 

Williams  vs.  The  State  of  Georgia. 

iiDal  law.  Burglary  in  the  night  time.  Before  Judge 
1J&    Fulton  Superior  Court.     April  Term,  1872. 

iam  Williams  was  tried  for  the  offense  of  burglary 
night  time.  The  charge  contained  in  the  iudict- 
ras  as  follows:  "For  that  the  said  William  Wil- 
D  the  county  aforesaid,  on  December  8th,  1871,  about 
r  of  seven  o'clock,  in  the  night  time  of  the  same  day, 
rce  and  arms,  the  store-house  of  one  James  Zachry, 
tuate,  where  valuable  goods,  wares  and  merchandise, 
silk  dresses,  gloves  and  money  were  contained  and 
feloniously  and  burglariously  did  break  and  enter 
tent,  the  goods  and  chattels  of  said  James  Zachry,  in 
re-house  then  and  there  being,  then  and  there  feloni- 
id  burglariously  to  steal,  take  and  carry  away."  The 
ot  pleaded  not  guilty.  The  jury  returned  a  verdict 
y,  and  recommended  the  defendant  to  the  mercy  of 
irt. 

ilefendant  moved  for  a  new  trial  upon  the  following, 
other  grounds,  to-wit: 

Because  the  Court  erred  in  failing  to  instruct  the  jury 
they  believed,  from  the  evidence,  that  the  defendant 
guilty  of  the  offense  charged  in  the  indictment,  they 
iod  for  a  lesser  offense,  to-wit :  an  attempt  to  commit 
iry,  burglary  in  the  day  time,  or  an  attempt  to  com- 
rceny  from  the  house,  provided  they  believed  the  evi- 
ould  justify  a  verdict  of  either  of  the  last  mentioned 

(ecause  the  Court  erred,  when  the  jury  came  out  of 
>m  and  inquired  whether  they  could  find  the  defend- 
ty  of  any  other  offense  than  that  charged  in  the  in- 
mt,  in  instructing  them  that  they  must  find  him 
f  burglary  in  the  night  time,  or  not  guilty,  and  in 
o  instruct  them  that  they  might  find  for  a  lesser  of- 
-wit:  an  attempt  to  commit  a  burglary,  burglary  in 
time,  or  an  attempt  to  commit  a  larceny  from  the 
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house,  provided  they  believed  the  evidence  would  justify  i 
verdict  for  either  of  the  last  mentioned  offenses. 

The  motion  for  a  new  trial  was  overruled  by  the  Court 
and  defendant  excepted  and  assigns  said  ruling  as  error. 

Richard  S.  Jefferies,  for  plaintiff  in  error.  Jurying 
find  for  less  offense  than  that  charged  :  1  Ga.  R.,  222;  Ood^^ 
sec.  4581 ;  1  Hay.  R.,  12 ;  3  Har.  R.,  554 ;  22  Pick.  R.,  1  j 
14  Vt.  R.,  353 ;  11  N.  H.  R.,  269 ;  Ibid.,  37.  Burglaiy  !■• 
eludes  larceny  from  the  house :  CtKle,  sees.  4320, 4347.  Difr 
ferent  grades  charged  in  same  count :  1  Bish.  on  Grim.  Jmw^ 
539;  12  Ga.  R.,  293;  1  Bish.  Grim.  Law.,  520;  Oodc^aefl^ 
4615;  10  Ga.  R.,  422;  9  Carr.  and  Pa.  R.,  216.  Ponnk^ 
ment  prescribed  for  attempts  to  commit  crime:  Code^mtiL} 
4615, 4349.  Assault  "  with  attempt "  and  assault  **  with  i^ 
tent/'  the  same:  14  Gra.  R.,  55.  Offense  can  be  und( 
from  indictment,  sufficient:  11  Ga.  R.,  52;  /fctd.,  467;  li 
Ga.  R.,  290.  If  the  charge  was  wrong,  defendant  w 
jured :  30  Ga.  R.,  133.  Circumstances  must  exclude 
other  hypotiiesis  but  that  of  guilt:  1  Starkie  on  Ev.|57lj 
1  Greenleaf  on  Ev.,  sec.  13;  3  Ibid,,  sec.  29. 

J.  T.  Glenn,  Solicitor  General,  for  the  State.  Burgli 
in  the  night  time  does  not  include  burglary  in  the  day  tia 
26  Ga.  R.,  396. 

McCay,  Judge. 

It  is  contended  that  the  direction  of  the  Court  to  the  jl 
was  wrong,  for  several  reasons.     1st.  It  is  said  that  the  j 
may  always  find  the  attempt  instead  of  the  act.     And  i 
true  if  the  evidence  justifies  it.    But  the  evidence  hereisf 
the  crime  of  burglary,  to- wit,  breaking  and  entering  i 
intent  to  steal,  is  complete.     At  any  rate  it  is  not 
that  one  shall  steal  to  make  burglary.     So  that  here  ' 
attempt  to  commit  burglary.     2<1.  It  is  said  the  jury  i 
under  the  indictment,  have  found  a  verdict  of  guilty  ( 
glary  in  the  day  time.     The  mistake  here  is,  that  it  I 
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that  burglary  in  the  day  time  is  included  in  burglary 
night  time.  It  is  only  where  the  lesser  offense  is  tn- 
in  the  greater  that  a  verdict  can  be  for  the  lesser  under 
ctment  for  the  greater;  as  assault  and  battery  in  mur- 
sault^  in  assault  and  battery,  etc.  Burglary  in  the 
lo€9  not  incliide  burglary  in  the  day  time.  One  may 
ty  of  the  latter  and  not  of  the  former,  and  of  the 
and  not  of  tiie  latter. 

said  again  that  the  jury  might  have  found  the  defend- 
Ity  of  larceny  from  the  house.  This  is  very  plausi- . 
aroeny  from  the  house  may  l>e,  in  this  State,  breaking 
with  intent  to  steal,  or  entering  a  house  with  intent 
f  and  it  is  very  true  that  burglary,  to-wit,  breaking 
ering  with  intent  to  steal,  does,  in  the  very  nature  of 
include  breaking  with  intent  to  steal,  or  entering  with 
0  steal.  But  there  is  an  ingredient  in  larceny  from 
se  that  does  not  exist  in  burglary.  In  burglary,  if 
ik  and  enter  with  intent  to  steal,  he  is  guilty  of  the 
But  he  is  not  guilty  of  larceny  from  the  house  if, 
eaking  or  entering  with  intent  to  steal,  he,  of  his  own 
change  that  intent.  To  make  out  the  crime  of  larceny 
e  house,  when  tiiere  is  no  thefl  or  taking,  there  must 
taking  or  entering  with  fntent  to  steal,  and  the  of- 
tnust  be  prevented  by  detection:  Code,  section  4347, 
id  with  4349  and  4350.  Tiie  crime  of  actual  "lar- 
>m  the  house"  is  imputed,  because  it  exists  in  intent, 
Y  does  not  exist  in  fact  because  of  its  having  been 
ed  by  another.  But  burglary,  to-wit,  breaking  and 
;  with  intent  to  steal,  is  complete  as  soon  as  the  break- 
entering  is  complete,  with  the  intent  to  steal.  No 
of  afler  repentance  will  help  it. 
e  jury  in  this  case  were  satisfied  that  the  prisoner 
id  entered  with  intent  to  steal,  he  was  guilty;  and  if 
onght  he  had  only  entered  with  intent  to  steal,  he 
guilty.  It  is  true,  the  proof  shows  that  he  was  de- 
nd  prevented,  and  it  may  be  that  this  made  him,  in 
ilty  of  larceny  from  the  house,  if  he  did  not  break  in. 
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Still,  under  this  indictment,  the  jary  could  not  find  him 
guilty  of  larceny  from  the  house,  because  the  indictment  doei 
not  charge  him  to  have  been  detected  and  prevented.  We  8«^ 
therefore,  no  reason  to  find  fault  with  the  direction  of  tin 
Court  to  the  jury. 

As  to  the  verdict,  there  is  plenty  of  evidence  to  soaiabiL 
The  window  is  proven  pretty  clearly  to  have  been  dowfc 
There  is,  at  any  rate,  sufficient  proof  of  it  to  save  the  verdid 
from  being  illegal,  as  contrary  to  the  evidence,  and  we  tfim 
the  judgment.  It  may  be  added,  also,  that  the  prisooeTiefBi 
on  the  hypothesis  that  if  he  was  not  guilty  of  burglary  m%ht 
have  been  found  guilty  of  something  else,  got  a  bettor  dmgl 
than  he  was  entitled  to  and  has  no  reason  to  oompliun,  flutt 
the  Judge  told  the  jury  that  if  he  was  not  guilty  of  bargfaij 
he  was  to  be  found  not  guilty  generally. 

Judgment  affirmed. 

Warner,  Chief  Justice,  concurring. 

The  defendant  was  indicted  for  the  offense  of  biirglaiT«  I 
The  Court  charged  the  jury  that,  under  the  evidence  in  tht  ^ 
case,  they  could  not  find  the  defendant  guilty  of  any  otiiff 
offense  than  that  charged  in  the  indictment,  that  they 
find  him  guilty  of  burglary  in  the  night  time,  (that  beiafi 
the  offense  charged  in  the  indictment,)  or  not  guilty.    Xhl: 
evidence  was  quite  clear  that  the  defendant  broke  and  enl 
the  store-house  in  the  night  time,  where  valuable  goods 
contained  and  stored,  with  intent  to  commit  a  laroenyi 
was  prevented  from  carrying  such  intention  into  efifeet 
he  had  so  broke  and  entered  the  store-house  in  the 
time.     Burglary,  as  defined  by  the  Code,  is  the  breaking 
entering  into  the  dwelling,  mansion,  or  store-hoaee,  or 
place  of  business  of  another,  where  valuable  gooda^ 
produce  or  any  other  articles  of  value  are  contained  or 
with  intent  to  commit  a  felony  or  larceny,  and  may  be 
mitted  in  the  day  or  night.     The  punishment  ia  dl 
when  the  offense  is  committed  in  the  night  than  when 
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nitted  m  the  day  time.  Larceny  from  the  house  is  the 
htaiking  or  entering  any  house  with  the  intent  to  steal,  or, 
iSer  breaking  or  entering  said  house,  steah'ng  therefrom  any 
JDoney,  goods,  chattels,  wares,  merchandise  or  anything  or 
tliiogs  of  value  whatever. 

Any  person  breaking  and  entering  any  house  or  building, 
(other  than  a  dwelling  house  or  its  appurtenances)  with  in- 
tent to  steal,  but  who  is  detected,  and  prevented  from  carry- 
agsuch  intention  into  effect,  shall  be  punished  as  prescribed 
in  section  4245  of  the  Code.  It  is  claimed  that  the  4351st 
Miion  applies  as  well  to  cases  of  burglary  as  to  larceny  from 
Ae  house.  It  might  be  a  sufficient  reply  to  say,  that  the  law- 
Baking  power  has  not  so  applied  it,  and  consequently,  the 
Ooorts  cannot  do  so.  Burglary  is  an  offense  against  the  hab- 
ititions  of  persons.  Larceny  from  the  house  is  an  offense 
relative  to  property,  and  the  4351st  section  of  the  Code  ap- 
plies to  the  latter  class  of  offenses,  and  not  to  the  former;  it 
was  not  intended  to  apply  to  the  offense  of  burglary.  The 
distinction  between  burglary  and  larceny  from  the  house  is, 
that  in  the  one  case  there  must  be  a  breaking  and  entering 
iBto  the  dwelling,  mansion,  or  store  house,  or  other  place  of 
business  of  another,  where  valuable  goods,  wares,  produce,  or 
any  other  article  of  value  are  contained  or  stored,  with  intent 
to  commit  a  felony  or  larceny.  When  the  defendant  had 
htoke  and  entered  into  any  house  of  the  aforesaid  description 
IB  the  night  time,  with  intent  to  commit  a  larceny,  the  offense 
af  burglary  was  complete,  and  he  might  be  punished  there- 
&r  as  prescribed  by  the  Code,  notwithstanding  he  may  have 
keen  detected,  and  prevented  from  carrying  such  inten- 
tion into  effect.  But  in  the  case  of  an  indictment  for  lar- 
Moy  from  the  house,  although  the  defendant  may  have 
boke  and  entered  any  house  or  building  (other  than  a  dwell- 
ii^  house  or  its  appurtenances)  with  intent  to  steal,  but  who 
■  detected  and  prevented  from  carrying  such  intention  into 
Act,  shall  be  punished  as  prescribed  by  the  4245th  section 
if  the  Code.  This  distinction,  as  to  the  punishment  of  the 
efendantin  the  two  classes  of  offenses  enumerated  when  he  is 

YoL.ZLTZ.15. 
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detected, and  prevented  from  carrying  his  intention  into 
most  clearlj  exists^  for  the  simple  reason  that  the  law 
dares.  In  the  case  of  larceny  from  the  house,  when  the  d 
ant  breaks  and  enters  the  house  with  intent  to  steal, 
detected  and  prevented,  etc.,  the  punishment  is  mitigat< 
in  the  case  of  burglary  it  is  not ;  if  the  defendant 
and  enters  the  description  of  house  mentioned  in  the  s 
with  the  intention  to  commit  a  felony,  or  larceny,  and 
tected  and  prevented,  etc.,  the  punishment  is  not  mitiga 
that  account  in  an  indictment  for  burglary,  and  the  ju 
der  the  law  had  no  right,  if  they  believed  the  def( 
broke  and  entered  the  house  as  charged  in  the  indict 
to  find  a  verdict  for  any  less  offense  than  that  charged  tli 
although  they  might  have  believed  that  the  defendat 
detected  and  prevented  afler  he  had  broke  and  enter 
house  from  carrying  his  intention  into  effect.  The  < 
of  burglary  was  complete,  and  the  law  does  not  relies 
from  its  consequences,  because  he  was  detected  and  pre 
from  carrying  his  intention  into  effect,  as  in  cases  of  h 
from  the  house,  and  that  is  the  distinction  between  tl 
classes  of  offenses,  which  the  Courts  are  bound  to  reoc 
for  the  simple  reason  that  it  is  plainly  so  written  in  the 
of  Georgia. 


WiLOOX,  Gibbs  &  Company,  plaintiffs  in  error,  vs.  t 
H.  Turner,  defendant  in  error. 

1.  Where  uotes  and  liens,  payable  to  the  order  of  plaintiffs,  foi 
sold  belonging  to  them  were  in  the  possession  of  their  agent, 
authority  to  transfer,  and  were  represented  by  said  agent  to  ha 
lost,  and  were  found  in  the  possession  of  the  defendant,  who 
knowing  anything  about  them  on  inquiry  made,  the  magistratei 
trial  of  a  possessory  warrant  for  the  same,  properly  awarded  tl 
session  to  the  plaintiffs.     (R.) 

2.  The  fact  that  the  plaintiffs  took  the  note  of  their  agent  for  thei 
of  the  liens  and  notes  alleged  to  have  been  lost,  with  the  stif 
that  when  fonnd  the  same  should  be  credited  thereon,  does  not 
the  right  of  the  plaintiffs  to  the  possession  of  their  property*    I 
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t  Where  the  evidence  which  was  objected  to,  if  excluded  could  not  have 
tHered  the  result,  it  was  error  in  the  Superior  Court  to  set  aside  the 
jodgment  of  the  magistrates.     (R. ) 

Possessory  warrant.  Principal  and  agent.  Promissory 
notes.  Before  Judge  Green.  Rockdale  Superior  Court. 
Sqrtember  Adjourned  Term,  1871, 

For  the  facts  of  this  case,  see  the  decision. 
8, F.  Webb;  W.  W.  Garbard,  for  plaintiffs  in  error. 
A.  C.  McCalla;  Clark  and  Pace,  for  defendant. 
Wabneb^  Chief  Justice. 

This  case  came  before  the  Superior  Court  on  a  certiorari 
fiom  a  Justice's  Court,  complaining  of  errors  in  the  rulings 
rfthe  Justices  on  the  trial,  and  of  the  judgment  of  the 
Jostioe's  Court  under  the  evidence  in  the  case.  On  the 
Wing  of  the  certiorari  in  the  Superior  Court,  the  Court 
Wained  the  certiorari  and  ordered  a  new  trial ;  whereupon 
fte  defendants  in  certiorari  excepted.  It  appears  from  the 
fttnrn  of  the  magistrates  who  presided  on  the  trial  in  the 
Jurtioe's  Court,  that  a  possessory  warrant  was  sued  out  by 
Wilcox,  Gibbs  &  Company  against  Turner,  to  recover  the 
possession  of  certain  proraiasory  notes  and  liens  which  had 
keen  in  the  possession  of  White,  their  agent,  payable  to  them 
or  to  their  order,  and  that  the  same  had  been  fraudulently 
tiken  possession  of  by  Turner  under  some  pretended  claim, 
^thoat  lawful  warrant  or  authority.  It  also  appears  from 
tke  evidence  had  on  the  trial  of  the  possessory  warrant,  that 
D.  T.White  was  the  ajgent  of  Wilcox,  Gibbs  &  Company 
btHsie  sale  of  guano,  that  the  notes  and  liens  in  controversy 
^•tte  taken  by  him,  as  their  agent,  for  their  guano  sold  by  him 
•rflrere  payable  to  them  or  to  their  order. 

When  White  was  called  on  for  a  settlement  for  the  guano 
^j  he  said  that  he  had  lost  the  notes  and  liens  taken  by 
Uni  therefor^  and  made  affidavit  to  that  fact,  and  then  the 
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plaintifis  took  his  note  for  the  amount  of  the  notes  and  liei 
alleged  to  have  been  lost  by  him,  with  a  stipulation  that  whc 
the  notes  and  liens  should  be  found,  the  amount  thereo 
should  be  credited  on  his  note.  The  notes  and  liens  wen 
subsequently  found  in  the  possession  of  Turner;  how,  oris 
what  manner  he  obtained  possession  of  them,  does  not  ap- 
pear. There  is  positive  evidence  that  White,  as  the  agent  ol 
the  plaintiffs,  had  no  authority  to  transfer  or  to  disposed 
them,  but  the  evidence  does  not  stop  there.  Inquiries  wen 
made  about  the  loss  of  the  notes,  and  particularly  of  Turner, 
the  defendant,  who  stated  to  different  persons,  who  were  ex- 
amined as  witnesses,  that  he  did  not  have  or  know  anything 
about  the  notes;  stated  to  Albert  that,  in  his  opinion, he 
would  never  see  these  papers ;  that  White  had  lost  or  de- 
stroyed them  in  some  of  his  drunken  sprees,  and  he  wonid 
never  see  or  hear  of  them.  These  notes  and  liens  were  in 
the  lawful  possession  of  the  plaintiffs'  agent,  payable  to  their 
order.  Their  agent  had  no  authority  to  transfer  or  dis- 
pose of  them,  and  were  represented  by  him  to  have  been 
lost,  and  have  since  been  found  in  the  possession  of  thede 
fendant,  who  denied  knowing  anything  about  them  when  in- 
quiries were  made  of  him  by  |>ersons  interested  to  know  the 
truth  of  the  matter.  The  fact  that  the  plaintifls  took  the 
note  of  their  agent  for  the  amount  of  the  supposed  lost  notes, 
with  the  stipulation  that,  when  found,  the  same  should  be 
credited  thereon,  does  not  prevent  the  plaintifife  from  reoov- 
ering  the  notes  and  liens,  when  found  in  the  possession  of  the 
defendant ;  the  supposed  lost  notes  and  liens,  when  found) 
may  be  a  much  better  security  for  the  payment  of  their  guano 
than  their  agent's  note.  If  we  exclude  the  evidence  as  to  th< 
sayings  of  D.  T.  White,  and  the  evidence  of  Ansley  as  to  hi* 
belief  that  the  notes  had  been  wrongfiilly  taken  possession  o 
by  the  defendant,  which  was  the  only  evidence  objected  ifi 
and  admitted,  still,  there  is  quite  sufficient  evidence  to  so^ 
tain  and  support  the  judgment  of  the  Justices  which  w< 
rendered  in  the  case.  The  question  in  the  case  was  wheth^ 
the  defendant  had  the  possession  of  the  plaintifis'  lost  noti 
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aod  liens  nnder  sufficieot  lawful  warrant  or  authoritj  to 
EQthorize  him  to  retain  the  possession  thereof;  as  against  the 
plaintifi&y  under  the  statement  of  facts  as  disclosed  in  the  re- 
turn of  the  Justices;  and,  in  our  judgment,  he  had  not,  and 
that  tiie  Court  below  erred  in  sustaining  the  certiorari  and 
ttdering  a  new  trial  in  the  case. 
Let  the  judgment  of  the  Court  below  be  reversed. 


8.T.  W.  Minor,  plaintiff  in  error,  vs.  Glenn,  Wbigbt  & 
Carr,  defendants  in  error. 

^^  tiier»  ifl  c<>iistderable  conflict  in  the  testimony,  and  the  Jadge  be* 
loir  r«fa&^  a  new  trial,  this  Conrt  will  not  disturb  the  judgment. 

Kw  trial.     Evidence.     Before  Judge  Wright.     Fayette 
OMinty.    At  Chambers.     January  15th,  1872. 

Tbere  having  been  no  record  forwarded  in  this  case,  it  is 
unpoesible  to  give  a  full  report  of  the  same.  It  may  be 
inferred  from  the  bill  of  exceptions  that  Glenn,  Wright 
4  Out  sued  out  a  factor's  lien  against  S.  T.  W.  Minor 
kfm  indebtedness  contracted  by  him  in  the  purchase  of  a 
ftwnmercial  fertilizer  known  as  ZelFs  guano.  The  entire 
Wnte&t  seems  to  have  been  as  to  the  quality  of  the  fertilizer. 
Hmniense  amount  of  evidence  was  introduce<l  by  the  plain- 
Pto  sliow  that  ihe  guano  was  suitable  for  the  purposes  for 
kifflfc  soldt  The  evidence  to  the  contrary  in  behalf  of  de- 
™tj^  was  very  strong.  The  jury  found  for  the  plain ti AT, 
I  (Wcudants  moved  for  a  new  trial  because  the  verdict  was 
ary  to  the  evidence.  The  motion  was  overruled  and 
le&Ddants  exce}>led  and  assigns  said  ruling  as  error. 

Ri  S,  I>obsey;  Tidwell  &  Fears,  for  plaintiff  in  error. 

►  8.  Dotal;  J.  L.  Blalock;  Peeples  &  Howell,  for 
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McCay,  Judge. 

It  would  be  going  far  to  interfere  with  this  verdict  Th 
evidence  on  both  sides  was  the  subject  of  consideration  foi 
the  jury.  True,  it  may  preponderate,  in  our  judgment^  againsl 
the  verdict.  But  we  are  not  a  Court  of  appeal  from  the  ve^ 
diets  of  juries  upon  the  facts.  Is  the  verdict  illegal — doesil 
display  manifest  mistake  or  prejudice?  We  think  not.  The 
defendants'  testimony,  though  apparently  very  positive,  h 
in  fact  only  so  in  opinion,  and  not  in  statement  of  material 
facts.  All  these  witnesses  only  say  the  guano  did  in  fiict  do 
no  good.  They  do  not  show  the  season  was  not  unpropitioos 
for  guano — that  it  was  not  very  dry.  Indeed  two  of  them 
say,  in  eifect,  one  that  the  cotton  did  grow  higher,  and  the 
other  that  it  opened  sooner.  These  are  the  two  particalan 
in  which  manure  shows  itself.  If,  nothwithstanding  tliiflj 
there  was  not  a  good  crop,  the  conclusion  is  very  natural 
that  it  was  for  some  other  reason  than  the  worthlessness  of 
the  fertilizer.  In  such  a  case  as  this,  especially  ought  the 
verdict  of  the  jury  in  favor  of  the  plaintiff  have  special  sig- 
nificance. 

Judgment  affirmed. 


M.  M.  Tidwell,  plaintiff  in  error,  vs.  John  T.  Hewell^ 
aL,  defendants  in  error. 

A  judgment  based  apon  a  note  for  the  hire  of  a  negro,  being  the  oldest 
is  entitled  to  a  fund  in  Court  for  distribution.     (R.) 

Constitutional  law.  Negro  hire.  Money  rule.  Befof* 
Judge  Wright.  Fayette  Superior  Court.  October  Ad* 
journed  Term,  1871. 

For  the  facts  of  this  case,  see  the  decision. 

Tidwell  &  Fears,  for  plaintiff  in  error. 
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J.  L.  Blalock  ;  R.  S.  Dorset,  for  defendants. 
Warner,  Chief  Justice. 

This  case  came  before  the  Court  below  on  a  motion  to  dis- 
tribute money  in  the  hands  of  the  Clerk.  The  law  and  the 
&et8,  by  agreement  of  the  parties,  was  submitted  to  the  pre- 
oding  Judge  for  his  decision,  and,  after  hearing  the  evidence, 
decided  that  Tidwell's  judgment,  (which  was  admitted  to  be 
tbe  oldest,)  was  not  entitled  to  be  paid,  because  the  note  on 
vhieh  it  was  founded  had  been  given  for  negro  hire.  This 
deeiflion  of  the  Court  was  error. 

Let  the  judgment  of  the  Court  below  be  reversed. 


8d8o  Paige,  plaintiff  in  error,  vs.  C.  M.  Dodson,  defend- 
ant in  error. 

1*  Wben  m  a  proceeding  against  one  as  an  intruder,  the  defendant's 
iffidtvit  taken  before  the  sheriff,  was  that  she  *' claims  the  bona  fide 
legal  right  to  the  possession  *'  of  the  premises : 

AeU,  That  this  was  a  compliance  with  the  section  4000  of  the  Revised 
Code.  The  fact  that  the  word  *'  the  *'  is  placed  before  the  words  **  bona 
f^'*^  being  an  evident  clerical  miBtake,  the  real  meaning  being  that 
i^c  "claims,  bona  fidd  the  legal  right  to  the  possession. ** 
^1  Ika  CO  a  liter*  affidavit  to  proceedings  to  eject  an  intruder  cannot  be 
MJended,  nor  can  a  second  be  made.     (R.) 

Proceedings  against  intruder.  Counter-affidavit.  Before 
flg^  Wright.  Campbell  Superior  Court.  October  Ad- 
lifuedTerm,  1871. 

d  M.  Dodson  sued  out  a  warrant  against  Susan  Paige,  as 
\  intruder,  for  ttie  possession  of  a  certain  lot  of  land  in  the 
Bnty  of  Cunipbeil,  The  defendant  filed  a  counter-affidavit 
Uhe  effect  "  that  she  claims  the  bona  fide  legal  right  of  pos- 
\*^  to  said  totj  ''and  that  she  is  not  holding  possession 
C.  JVI.  Dudsan,  nor  any  person  that  he  is."  When 
1  cause  wa^  called  for  trial,  plaintiff  moved  to  dismiss  said 
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counter-affidavit,  because  it  failed  to  comply  with  the  statute. 
The  motion  was  sustained  bj  the  Court  and  defeodaot  ex- 
cepted^ and  now  assigns  said  ruling  as  error. 

TiDWELLy  Feabs  &  Arnold,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

McCay,  Judge. 

The  Code,  section  4000,  requires  the  counter-affidaTit  to 
an  intruder's  warrant  to  state,  ^^  that  he  does  in  good  faith 
claim  a  legal  right  to  the  possession.^'  The  words  of  this 
affidavit  are,  'Hhat  she  claims  the  bona  fide  legal  right  totke 
possession."  The  Court  dismissed  the  affidavit,  because  it 
did  not  conform  to  the  statute.  We  think  this  was  too  rigid 
an  adherance  to  the  letter  of  the  law.  Very  clearly  thiswn 
a  mere  clerical  error;  a  mere  misplacement  of  the  woid 
'Hhe."  Had  the  affidavit  said  '^she  claims,  frona  jid^  the 
legal  right,''  "or  she  claims,  the  legal  right,  bona  fide/*  it 
would  have  complied  literally  with  the  law.  This  is  a  very 
hard  law  on  defendants.  The  sheriff  appears  at  one's  dooi 
with  an  intruder's  warrant.  His  duty  is  to  turn  the  defend- 
ant out  "at  the  earliest  practicable  day,"  unless  the  couottf- 
affidavit  is  filed.  It  is  perhaps  a  long  way  to  a  lawyer;  the 
sheriff  is  a  competent  officer  to  administer  the  oath;  ooeil 
written,  sworn  to  and  accepted,  and  the  papers  returned.  Th 
affidavit  is  bunglingly  drawn — a  word  is  misplaced — ^**tlwPi 
put  after  "6ono  jide"  instead  of  before.  The  affidavit  OU^ 
not  be  amended:  20  Georgia,  105;  a  second  one  cannot  bepri 
in:  36  Georgia,  477;  and  the  defendant  loses  his  poseesBionft 
a  misplacement  of  one  word  in  his  affidavit.  We  doubt  j 
this  Act  ought  to  be  construed  strictly  as  to  the  de&odad 
It  is  a  harsh,  si>eedy  process  that  should  be  strictly  oomplil 
with  by  the  plaintiff;  but  in  my  judgment,  whilst  the  d|| 
davit  of  the  defendant  should  in  substance  comply  withll 
Act,  a  literal  compliance  is  not  necessary.  The  oaae  Ufa 
Us  is  evidently  a  mere  error  in  the  use  of  wordsj  the  b 
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was  to  comply^  and  we  think  the  substance  of  the  statute  has 
been  conformed  to.  Very  evidently  the  meaning  is  ''bona 
fide  claim  f  bona  fde  possession  is  nonsense.  The  affidavit 
ought  to  be  read,  "does  bona  fide  claim  the  legal  right."  Let 
the  plaintiff  tender  an  issue  on  it,  as  thus  read. 
Judgment  reversecl. 


R  M.  Long,  executor,  plaintiff  in  error,  v8.  John  R.  Hood, 
defendant  in  error. 

L  Wben  the  plaintiff's  name  is  signed  to  an  attachment  bond  by  his 
•ttommr,  lYiA  y^Uinfiff's  name  should  be  followed  by  the  words  **by 
bis  AUomej-at-l4ivir,' '  to  which  should  be^dded  the  attorney's  name. 

(R.) 

An  AttAohm^nt  bond  is  amendable.     (R.) 
1^  Wh«r«  the  derendnnt  has  replevied  the  property  attached,  and  has  ap- 
petred  And  pkaded  to  the  merits  of  the  case,  the  plaintiff  has  the  right 
to  try  the  case  as  at  common  law.     (R.) 

Attach tnent   bond.     Attorney   and   client.     Amendment. 
Wore  Judge  Wbight.      Carroll  Superior  Court.      April 

r^,  1872, 

For  the  facts  of  this  case,  see  the  decision. 

OscAH  Reese,  represented  by  W.  D.  Ellis  for  plaintiff 

erfof,  submitted  the  following  brief:  An  attorney  may 

his  client's  name  to  an  attachment  bond:  Code,  sec. 

1.    Attachment  laws  are  liberally  construed  :  36  Ga.  R., 

8iil:>9lantial  compliance  as  to  bond  sufficient :  Dudley's 

9 J  3  Ga.  R-,  271 ;  5th  Ibid.,  178 ;  Code,  sec.  4.     An  in- 

ai«iit  may  be  binding  though  signed  in  the  body  of  it  or 

tilt  back:  26 Ga,  R.,  223;  Chitty  on  Contracts,  71.  Prin- 

twod  when:  39  Ga.   R.,  35.     Attachment  bonds  are 

ible ;  OhIpj  sec.  3240 ;  27  Ga.  R.,  65;  29th  J6id.,  642. 

iUce  and  pleading  waives  process  and  the  service 

f :  Code,  sees.  3233,  3259.    No  declaration  shall  be 
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dismissed  because  the  attachment  has  been  dismissed :  Cod 
sec.  3233. 

No  api)earance  for  defendant 

Warner,  Chief  Justice. 

This  was  an  attachment  taken  out  by  the  plaintiff's  attoro^ 
in  the  name  of  his  client  against  the  property  of  the  defendui 
The  attachment  bond  was  signed  by  Oscar  Reese,  attorney- 
at-law,  for  John  Long.  A  motion  was  made  to  dismiss  thi 
attachment,  on  the  ground  that  the  bond  was  not  a  legal  bond, 
which  motion  was  sustained.  The  plaintiff  then  made  a  mo- 
tion to  amend  the  bond,  which  was  refused  by  the  Ooort 
The  property  levied  on  had  been  replevied  by  the  defendint 
The  plaintiff  had  filed  his  declaration  in  the  case,  and  ik 
defendant  had  appeared  and  filed  his  plea  to  the  merit8tbei& 
of.  The  plaintiff  claimed  the  right  to  proceed  with  tbetriil 
of  the  case  as  in  a  common  law  suit,  the  defendant  in  attidi' 
meut  having  appeared  and  pleaded  to  the  merits  of  the  actios 
founded  thereon,  which  was  also  refused,  and  the  plaiatil 
excepted.  As  a  matter  of  practice,  and  in  strict  coDrormit| 
with  the  law,  the  plaintiff's  attorney  should  have  signed  tb 
name  of  John  Long  to  the  bond  by  his  attorney -at^ItV 
Oscar  Reese.  The  bond,  however,  was  amendable,  and  i 
was  error  in  the  Court  in  refusing  to  allow  it  to  be  amended 
Code,  section  3240.  The  defendant  having  replevied  Um 
property  attached,  and  having  appeared  and  pleaded  to  tb 
merits  of  the  plaintiff's  declaration  founded  on  the  atttdi 
ment  filed  in  Court,  it  was  error  to  refuse  the  plaintiff  tb 
right  to  try  the  case  as  at  common  law  against  the  defendint 
Code,  3233, 3234,  3252. 

Let  the  judgment  of  the  Court  below  be  reversed. 
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Aim  K.  Seago,  plaintiff  in  error,  vsi  R.  S.  Pomeroy, 
defendant  in  error. 

Itii  error  in  the  Court  to  charge  the  jury  in  a  trover  case,  that  a  demand 

tod  refusal  is  proof  of  conversion,  it  not  appearing  that  the  property 

soed  for  was  in  the  possession,  power,  or  control  of  the  defendant,  at 

t&e  time  of  the  demand  and  refusal,  but  if  in  such  a  case  there  be 

mdasire  proof  of  a  conversion  in  fact,  a  new  trial  ought  not  to  be 

innted. 

^fka  the  owner  of  a  past  due  promissory  note  placed  it  in  the  hands  of 

'      A  for  collection,  and  A  sold  it  to  B,  and  B  converted  it  to  his  own  use : 

\  -Bid,  That  the  true  owner  might  maintain  trover  for  the  note  against  B, 

■d  that  B  got  uo  title  by  his  purchase  from  the  agent. 

Trover.  Conversion.  Promissory  note.  Before  Judge 
\  Hopkins.    Fulton  Superior  Court.     October  Term,  1871. 

B.  8.  Pomeroy  brought  trover  against  Alvin  K.  Seago  for 
I  < promissory  note  made  by  one  A.  M.  Parker,  principal,  and 
[  ▼.  J.  Joiner,  security,  payable  to  L.  W.  Summerlin  or 
rkner,  dated  January  4th,  1860,  and  due  December  21st, 

USO,  for  $450,  with  the  following  credits  indorsed  thereon, 
t  fcMrit:  March  5th,  1861— Received  on  this  note  $20  00. 
f:Jbreh  5th,  1861 — Received  on  this  note  $25  00.  May 
[Jta,  1861 — Receive<l  on  this  note  $25  00;  which  said 
pSeigo,  on  February  22d,  1866,  c<mverted  to  his  own  use. 
i     It  appeared,  from  the  evidence,  tliat  plaintiff,  on  February 

tti,  1866,  placed  the  note  described  in  the  declaration  in  the 

ittida  of  one  Joe  Beerman,  now  deceased,  for  collection  and 

tek  a  receipt,  as  follows  : 

^  "Received,  February  22d,  1866,  of  R.  S.  Pomeroy,  a  note 
^tgned  by  A.  M.  Parker  and  William  J.  Joiner,  dated  Jan- 
^^  4th,  1860,  payable  25th  day  of  December  of  the  same 
.-JW  as  given.  The  above  note  is  given  to  me  to  be  collected ; 
if  aot  collected,  to  be  returned  to  R.  S.  Pomeroy,  when  called 
fcr.  [Signed]  Joe  Beerman." 

That  having  heard  from  Parker,  the  maker,  that  it  had 
been  in  poesession  of  defendant,  plaintiff  demanded  the  note 
iom  him ;  the  demand  was  in  writing,  made  on  September 


228         SUPREME  COURT  OF  GEORGIA. 

Seago  vs.  Pomeroy. 

lOtb,  1867;  that  defendant  refused  to  deliver  up  the  no^ 
saying  that  he  had  purchased  it  from  Joe  Beerman ;  that  A. 
M.  Parker  was  solvent  and  the  note  could  have  been  ool- 
leeted ;  that  the  demand  was  before  suit  brought ;  tlrnt  t 
verbal  demand  had  been  made  from  one  to  three  months  be* 
fore  the  written;  that  on  June  SOth,  1866,  defendant  called 
on  Parker  and  requested  him  to  give  a  new  notei  wbieh 
Parker  did  ;  that  the  new  note  was  dated  June  30th,  186Ci 
and  was  for  $506  40,  with  interest  from  date ;  that  Parker 
afterward  paid  off  the  note,  or,  rather,  the  judgment  obtainei 
upon  it,  to  the  attorneys  of  McCoy,  of  North  Carolina;  tfail 
McCoy  was  plaintiflT  in  fi.fa. 

The  plaintiff  elected  to  take  a  verdict  for  damages. 

The  jury  found  for  the  plaintiff  $650  20.     The  defeodiaii 
moved  for  a  new  trial  upon  the  following  grounds,  to-wit:  ' 

Ist.  Because  the  Court  erred  in  charging  the  jury,  ''thatifi 
the  testimony  showed  that  the  plaintiff  was  the  owner  of  tkft 
note  in  question,  and  that  he  placet!  it  in  the  hands  of 
man  for  collection  after  it  had  become  due,  and  furtlier,  tUii 
Beerman  did  not  collect  the  note  but  sold  it  to  defeodaol^ 
and  the  plaintiff  made  demand  upon  defendant  for  tlie 
before  suit  brought,  and  defendant  failed  to  deliver  the 
plaintiff  is  entitled  to  recover." 

2d.  Because  the  Court  erred  in  charging  the  jury,  ''that 
note  itself  wbls  prima  facie  evidence  of  its  value,  and,  odI 
the  proof  shows  that  the  note  was  not  worth  as  much  i 
called  for,  plaintiff  is  entitled  to  recover  the  amount  of 
note,  principal  and  interest,  provided  he  has  shown  that 
is  entitled  to  recover  at  all." 

3d.  Because  the  verdict  is  contrary  to  law  and  to  evi< 

The  motion  for  a  new  trial  was  overruled  by  the 
and  defendant  excepted  and  now  assigns  said  ruling  as 

Pope  &  Brown,  for  plaintiff  in  error.     The  evidc 
this  case  proves  both  too  little  and  too  much  for  this  ^ 
to  stand :     1st.  It  fails  to  prove  that  Mr.  Seago  had 
fiion  of  the  note  when  the  demand  was  made  upon  hioL^ 
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nand  and  refusal  are  not  evidence  of  a  conversion  unless 
)  thing  demanded  were,  at  the  time  of  the  demand,  in  pos- 
non  of  the  defendant:  Rice  V8.  Clark,  8  Vt.,  110;  Enapp 
Winchester,  11  Vt.,  351 ;  Pale  vs.  Saunders,  16  Vt.,  243; 
mylori».  Hovell,  4  Black.,  2  Ind.,  317;  Morris  t?«.  Thomp- 
1, 1  Rich.,  S.  C,  66.  The  truth  is,  Seago  did  not  have  the 
teat  the  time;  he  had  transferred  it  to  McCoy,  of  Norlh 
(rolina,  who  had  it  in  suit.  2d.  It  does  prove  that  Pome* 
f  waited  sixteen  months  after  he  gave  the  note,  payable  to 
wer,  to  Joe  Beerman  to  collect,  and  before  he  mande  a  de- 
ind  of  Seago,  who  bought  the  note  without  any  knowledge 
the  agency  or  instructions  of  Beerman,  Pomeroy,  by  this 
ktjfj  has  ratified  the  tort,  if  any  was  committed  by  Beerman 
Mslling  the  note  instead  of  collecting  it  and  applying  the 
ooeeds:  Story  on  Agency,  sec.  255;  Symonds  vs.  Atkinson, 
Eng.  L.  and  £q.,  685;  Owelly  et  al.  vs.  Woolhopter,  14 
t,  124;  Mapp  vs.  Philips,  32  Ga.,  72;  Code,  sec.  2166; 
r  be  is  presumed,  after  so  long  a  delay,  to  have  been  ad- 
Md  of  the  acts  of  his  agent,  Beerman,  for  it  was  the  agent's 
if  to  report  to  him  within  a  reasonable  time  what  he  had 
me  with  the  note:  Story  on  Agency,  sec.  208.  And  the 
ViQmption  is  that  the  agent  did  his  duty.  If  he  did  not, 
Mberoy  was  guilty  of  laches  in  not  demanding  a  report. 
iTbe  merv  ilelivery  of  a  note  payable  to  bearer,  although 
tttlue,  is  iin  authority  so  far  as  innocent  third  persons  are 
ioerned  to  act  jib  owner  of  that  note  either  in  selling  or 
h^Uig  ill  Jl  Foster,  483;  4  Barb.,  373;  13  Vt.,  540. 
e  evidence  i^Isows  that  Beerman  applied  to  borrow  money 
eroy,  and  Pomeroy  having  none,  let  him  have  this 
A  nott^  overdue  represents  so  much  money  due, 

'ibm  difiers  from  any  other  personal  property;  and  any 
iti^tructioijs  to  the  agent  are  not  limitations  of  that 

ity^  and  do  not  aflFect  Seago's  title:    Story  on  Agency, 

J,  J  33;  33  Barb.,  248;  9  S.  and  M.,  476;  10  N.  H., 
ode,  iset.%  2170,    To  establish  any  other  rule  would  be 

mrage  fntud  and  lay  a  trap  for  the  innocent.  Where 
pf  two  muBi  suffer,  it  must  be  him  who  puts  it  in  the 
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power  of  a  third  person  to  injure^  and  not  him  who  is  ioji 
15  East,  408. 

Hill  &  Candler,  for  defendant. 

McCay,  Judge. 

The  proof  of  conversion  in  this  case  is  conclusive.  "\ 
out  doubt,  Mr.  Seago  applied  this  note  to  his  own  use. 
negotiated  it,  got  what  he  thought  its  value  for  it.  Thi 
a  conversion,  to-wit:  an  application  of  it  to  his  own  i 
although,  therefore,  there  may  have  been  error  in  the  c 
as  to  the  effect  of  a  demand  and  refusal,  still  the  defei 
was  not  hurt  because  the  proof  of  conversion  is  concli 
A  demand  and  refusal  is  not  conversion ;  it  is  only  evi 
of  conversion,  and  to  make  it  such,  it  must  appear  thi 
defendant  had  it  in  his  power  to  deliver.  But  if  tb 
version  be  proven  in  fact,  as  was  clearly  done  here,  no 
evidence  was  necessary,  and  the  charge  of  the  Court  as  i 
effect  of  a  demand  aud  refusal  is  immaterial;  2  Georgia^ 
1  Georgia,  381.  An  attorney  or  other  person  taking! 
for  collection  is  only  a  bailee  of  it.  He  has  no  right  I 
it  in  any  other  way  than  his  authority  justifies :  8t(w 
Agency,  224;  6  East.,  637;  7  East.,  4;  13  Mass.,  398 
also  the  case  of  Goodwin  vs.  May,  23  Georgia^  205.  Noi 
the  evidence  show  such  delay  by  the  true  owner  to  dei 
his  rights  as  to  amount  to  a  ratification  of  the  act  i 
agent.  There  is  no  evidence  that  he  delayed  at  all  aii 
knew  or  had  any  hint  as  to  what  had  been  done  with  the 
He  had  a  right  to  presume  that  the  agent  had  failed  li 
lectthe  note,  and  was  holding  it  for  him,  nor  was  tlM 
sumption  at  all  unreasonable ;  indeed,  in  the  circamfll 
of  the  country  it  was  the  most  natural  of  all  presaroptk 

Whatever  may  be  the  common  law  rule  as  to  the  til 
quired  by  the  purchaser  of  a  promissory  note,  payal 
bearer,  from  one  who  has  no  right  to  it,  our  Code  sett 
that  unless  the  note  be  not  yet  yet  due,  it  stands  on  tin 
footing  as  other  property.     Section  2697  of  our  Oodi 
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Kidd  V8,  Lester. 

™*  that  the  seller  can  convey  no  better  title  than  he  has 

■ioiselC    The  bona  fide  purchaser  of  a  negotiable  paper,  not 

HAmored,  or  of  money  or  bank  bills,  or  other  recognized 

WfTCDcy,  will  be  protected,  though  the  seller  had  none.     To 

ttj  tfaat  an  agent  or  bailee,  intrusted  with  property,  may, 

haase  be  has  the  possession — which  is,  as  to  personal  prop- 

vtjy  a  prima  facie  title — may  sell  it,  contrary  to  his  au- 

tkrity,  and  divest  the  title  of  the  true  owner,  would  be  to 

hmk  ap  the  whole  system  of  agents,  bailees,  etc.     See  the 

OM  of  JPird  National  Bank  of  Macon  vs.  Nelson  &  Com- 

paRf,38  Georgia,  391. 

JodgmeDt  affirmed. 


VlLUAic  H.  Kidd,  administrator,  plaintiiT  in  error,  vs, 
OfiOEGE  H.  LiESTER,  administrator,  defendant  in  error. 

ividow,  who  bas  no  children  living  with  her,  dependent  on  her  for  snp- 
pQrt,  is  not  entitled  to  a  homestead  out  of  the  property  of  her  de- 
Mtied  husband,  as  the  head  of  a  family,  according  to  the  true  intent 
isd  meaning  of  the  Constitution  of  1868.     (R. ) 

Homestead.  Widow.  Head  of  a  family.  Before  Judge 
ilDBEWS.  Oglethorpe  Superior  Court.  October  Adjourned 
term,  1871. 

For  the  fiicts  of  this  case,  see  the  decision. 

v.  G.  Johnson  ;  W.  W.  McLester,  for  plaintiff  in  error. 
He  widow  is  entitle<I  to  the  homestead :  40  Ga.  R,  558 ; 
Bii,  440 ;  15  Ga.  R.,  411 ;  Code,  sec.  2022 ;  1  Wash,  on  R. 
P-,825,  et  seq.;  39  Ga.  R.,  437 ;  40  Ga.  R.,  486 ;  Code,  sec. 
IT47;  8  Cal.  R.,  71 ;  14  Cal.  R.,  476 ;  16  Cal.  R.,  217 ;  5 
Iin. ».,  337;  7  Min.  R.,  520;  32  Tenn.  R.,  514;  7  Texas 
1,19. 

J.  D.  Mathews,  for  defendant.  A  single  person,  with  no 
le dependent  upon  him  or  her,  is  not  the  head  of  a  family: 
!  Ga.  K.,  405;  41  Ga.  R.,  153;  40  Ga.  R.,  173. 
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Warner,  Chief  Justice. 

The  only  question  made  by  the  record  in  this  ca 
whether  a  widow,  who  has  no  children  living  with  he 
pendent  on  her  for  support,  is  entitled  to  a  homestead  c 
the  property  of  her  deceased  husband,  as  the  head  of  a  fa 
according  to  the  true  intent  and  meaning  of  the  Constit 
of  1868.  The  manifest  intention  of  tlie  Constitution  n 
provide  for  the  families  of  minor  children,  and  to  aatt 
the  applicant  to  have  a  homestead  he  or  she  must  b 
head  of  a  family,  or  guardian,  or  trustee  of  a  &mily  of  i 
children,  and  this  intention  is  the  more  apparent  becai 
is  made  the  duty  of  the  General  Assembly,  by  the  Con 
tion,  to  provide,  by  law,  for  the  setting  apart  the  home 
for  the  sole  use  and  benefit  of  said  families^  as  aforesaid 
not  for  the  use  and  benefit  of  those  who  have  no  hi 
whom  they  are  legally  bound  to  support.  In  our  judgi 
the  applicant,  under  the  statement  of  facts  contained  u 
record,  was  not  entitleil  to  a  homestead  in  the  propel 
her  deceaseil  husband  as  the  head  of  a  family,  as  coi 
plate<l  by  the  Constitution  :  Lyndi  vs.  Pace,  40  Georgk 
portSy  173/  Calhowi  vs.  McLendon,  42  Georgia  BeporUj 

Let  the  judgment  of  the  Court  below  be  affirmed. 


John  Armistead,  plaintiff  in  error,  vs.  C.  P.  McGl 
defendant  in  error. 

Where  the  language  of  an  instniment  in  writing  is  ambiguoos,  an 
be  fairly  understood  in  more  ways  than  one,  it  should  be  takea 
sense  put  upon  it  by  the  parties  at  the  time  of  its  execution,  ai 
Court  will  hear  evidence  as  to  the  facts  and  surroundings,  aail  < 
according  to  the  truth  of  the  matter. 

Injunction.  Construction  of  contract.  Parol  evi^ 
Before  Judge  Hopkins.  Fulton  county.  At  Chao 
July  6tb,  1872. 
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Armistead  r^.  McGuire. 

I  Armistead  filed  his  bill  against  C.  P.  McGuire,  con- 
substantially  the  following  allegations,  to- wit:  That 
inant  represents  the  interest  of  his  wife  and  children 
nanagement  of  a  tract  of  land  near  the  city  of  Atlanta, 
rhich  is  situated  the  Ponce  de  Leon  Spring,  said  to 
valuable  medicinal  properties,  to  which  many  citizens 
for  health  and  pleasure;  that  complainant  and  his 
DOW  use  it  and  have  used  it  for  a  great  length  of  time 
testic  purposes;  that  on  April  15th,  1872,  the  follow- 
tract  was  entered  into  between  complainant  and  the 
lan  Benevolent  Society,  to-wit : 

Atlanta,  Georgia,  April  15th,  1872. 
is  agreement,  entered  into  between  John  Armistead  of 
\  part  and  the  Hibernian  Benevolent  Society,  of  the 
Atlanta,  showeth  that  the  aforesaid  John  Armistead 
o  rent  the  property  in  and  about  the  Ponce  de  Leon 
free,  from  the  date  above  mentioned  until  the  13th 
November,  1872.  And  the  Hibernian  Benevolent 
of  the  second  part,  do  hereby  agree  to  build  a  platform 
h  other  improvements  as  they  may  deem  necessary  for 
'n  use;  and  they  are  to  have  the  renting  of  the  same 
dates  above  mentioned ;  and  further,  they  do  hereby 
» turn  over  all  improvements  made  by  them  on  the 
during  the  dates  above  mentioned  ;  and  further,  it  is 
iiat  no  person,  persous  or  society,  outside  of  the  Hiber- 
nevolent  Society,  shall  have  any  privilege  of  selling 
ring  any  kinds  of  liquor  or  other  drink  on  said 
or  any  ullier  lands  adjoining  belonging  to  said  prop- 
kout  the  consent  of  the  said  Hibernian  Benevolent 
[Signed] 

John  Armistead. 
[iberniau  Benevolent  Society : 

[Signed]  J.  T.  Grady, 

H.  H.  Branch, 
C.  P.  McGuire, 
Oa  Carroll/' 
,16. 
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That  the  complainant  has  prepared  for  the  sale  and  distribo- 
tion  of  the  waters  of  said  spring  to  the  citizens  of  Atlanta,  bf 
the  purchase  of  two  teams  and  two  wagons,  which  he  keej» 
constantly  employed;  that  said  waters  are  not  sold,  but com- 
plaiuaut's  profits  arise  from  being  liberally  rewarded  for  the 
delivery  of  the  same;  that  the  defendant  has  had  the  mtii- 
agement  of  the  place  under  the  contract,  and  has  made  some 
temporary  improvements  thereon,  mostly  for  the  paqMee cf 
accommodating  the  drinking  and  dancing  persons  of  the 
munity,  and  as  the  waters  have  not  been  much  patronized  bf 
either  class  specified^  said   improvements  have  not  been  tf 
profitable,  perhaps,  as  they  otherwise   would  have  been,  inl 
have  been  permitte<1,  measurably,  to  fall  into  disuse;  tliatthi 
whole  community,  up  to  this  time,  has  had  the  unintermpted 
privilege  of  using  said  waters,  and  complainant  has  had  the 
privilege  of  delivering  to  invalids  and  others  a  supply  of 
said  waters;  that  complainant  and  his  family  have  had  the 
privilege  of  using  said  waters  for  all  domestic  pur|)0S€8,  with- 
out let  or  hindrance,  complainant  never  having  intended  to 
convey  any  right  or  privilege  of  said  waters  of  an  excluave 
character ;  that  recently  said  defendant  has  notified  complain- 
ant that  he  claims  the  exclusive  right  to  said  waters,  whiefc 
claim  is   predicated  exclusively  on  said  contract,  and  thrf 
neither  complainant  nor  his  family,  nor  any  other  penoi|i 
shall  use  said  waters  without  paying  for  the  privilege;  thii 
said  defendant  has  hauled  lumber  and  is  proceeding  to 
in  said  springy  so  as  to  enable  him  to  accomplish  hispui 
in  this  behalf;  that  the  damages  to  complainant,  his  fiuni 
and  the  whole  community  will   be  irreparable;  that  the 
fendant  is  insolvent;  that  complainant  is  remediless  at 
mon  law.     Prayer,  that  the  writ  of  injunction    may 
restraining  the  defendant  from  buihling  upon,  or  putting 
obstructions  around  or  about  said  spring  for  the  porponej 
preventing  complainant  or  the  community  from  the  use 
said  waters,  or  preventing  access  to  said  spring,  or  in 
manner  preventing  complainant  from  the  sale  of  said 
Several  affidavits  were  presented  sustaining  the  oonal 


ATLANTA,  JULY  TERM,  1872.  235 

Armistead  vs,  McGuire. 

HI  said  contract  by  the  foregoing  bill.  The  Chan- 
ged the  injunction  and  complainant  excepted,  and 
d  ruling  as  error. 

c  W.  R.  Hammond,  for  plaintiff  in  error.  Ist.  In 
;  the  subject  matter  of  the  contract  is  to  be  fully 
I:  2  Pars,  on  Con.,  499.  2d.  The  situation  of  the 
the  time,  and  of  the  property  which  is  the  subject 
the  contract  must  be  fully  considered  :  2  Pars,  on 
,  3d.  The  whole  contract  should  be  considered : 
I  Con.,  501.  4th.  Coteraporaneous  facts  may  be 
i  by  extrinsic  testimony:  2  Pars,  on  Con.,  561,  and 
renl.  Ev.,  297  to  300.  5th.  Injunction  granted 
ledy  at  law  is  imperfect :  2  Story's  Eq.  Juris.,  sees. 
956.     . 

earance  for  defendant. 

r.  Judge. 

ot  clear  from  the  written  paper  set  forth  in  this 
at  the  parties  to  it  meant,  as  to  the  matter  in  dis- 
rtainly  there  are  expressions  in  the  paper  incon- 
th  the  claim  set  up  by  the  defendant,  and  it  is  ap- 
ns  that  such  was  not  the  intention  of  the  parties. 
be  surroundings,  the  nature  of  the  property,  the 
ximplainant  was  making  of  it,  and  the  expressed 
]  motives  of  the  defendant,  we  think  there  are  strong 
r  thinking  no  such  exclusive  right  was  intended  to 
ii  the  defendant,  as  he  now  claims.  Taking  the 
lltsnent  together,  however  broad  some  particular 
^  words  may  be,  there  is  an  ambiguity  as  to  what 
it*.  Tliider  the  Code,  section  3748,  the  surroundings 
HMnifliogs  of  the  parties  may  be  used  to  explain 
I  true  meaning  in  doubtful  cases.  We  think 
fbere  to  justify  and  require  the  jury  to  pass 
j^i  and  that  the  injunction  ought  to  have 
ipj|;«Qtrtil  the  bearing.    We  take  it  that  the  Judge 
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felt  himself  bound  to  construe  the  deed  from  itself.    Butan- 
der  the  law  as  it  stands  in  the  Code,  the  circumstanoes,  an<l 
especially  the  expressed  intent  of  the  parties,  may,  in  cases  of 
doubt  and  ambiguity,  be  inquired  into. 
Judgment  reversed. 


Thomas  Hambrick,  plaintiff  in  error,  vs.  John  Dickiy, 
et  al.f  defendants  in  error. 

Where  it  appeared  that  the  debt  for  which  the  ezecotion  was  issued  vH 
contracted  prior  to  June  let,  1865,  that  it  was  for  the  unpaid  pvdiil^ 
money  due  for  the  land  levied  on,  that  the  complainant  was,  stik| 
time  of  the  commencement  of  the  action  on  which  the  judgment sii 
execution  were  founded,  in  possession  of  the  land,  and  is  still  inpoi* 
session,  it  was  proper  in  the  Chancellor  to  refuse  an  injunction  apM 
the  sale  of  the  property  under  said  execution,  applied  for  on  thegroai 
that  the  taxes  on  the  debt  had  not  been  paid.     (R.) 

Relief  Act  of  1870.     Injunction.     Before  Judge  GB£E2f&  j 
Henry  Superior  Court.     October  Term,  1871. 

Thomas  Hambrick  purchased,  in  December,  1860,  frott  j 
John  Dickey,  a  certain  tract  of  land  for  $4,000, 
$2,000  in  cash  and  giving  his  notes  for  the  balance,  pay 
at  one  and  two  years.     In  the  year  1867,  John  Dickey  it^J 
covered  judgment  on  said  notes  and  levied  the  ezecuti 
based  thereon  upon  the  said  land.    Hambrick  has  been,  i 
the  time  of  the  purchase  and  is  still,  in  possession  of  the] 
erty.    He  filed  his  bill  to  enjoin  the  sale  under  said  levy,  I 
ting  up  the  relief  contemplated  by  the  Act  of  October  19 
1870,  also  the  non-payment  of  taxes  by  Dickey.     A 
porary  injunction  was  granted.     Upon  the  hearing  of  I 
motion  to  continue  said  injunction,  the  Chancellor 
*'that  the  said  injunction  be  dissolved  and  the  bill  be  I 
missed  on  the  ground  that  the  Ji.  fa.  is  founded  on  a  debtl 
the  purchase-money  of  the  land  levied  on,  and  in 
of  which  complainant  has  been  since  the  said  debt 
on  until  this  time."     Whereupon  the  complainant  i 
and  now  assigns  said  ruling  as  error. 
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DoYAL  &  Nunnallt;  E.  W.  Beck,  for  plaintiff  in  error. 
J.R.  Nolan;  John  J.  Floyd,  for  defendants. 

Warner,  Chief  Justice. 

The  complainant  filed  a  bill  against  the  defendant  praying 
>rao  injunction  to  restrain  the  sale  of  a  tract  of  land  under 
•  execution  obtained  by  the  defendant  against  the  complain- 
t,  on  the  ground  that  the  taxes  due  upon  the  debt  had  not 
80  paid.  On  the  hearing  of  the  case,  the  Judge  dissolved 
nnjunction  which  had  been  previously  granted,  and  the 
oplaiuant  excepted.  It  appears  from  the  statement  of  facts 
closed  in  the  record,  that  the  debt  for  which  the  execution 
\  issued  was  contracted  prior  to  the  first  of  June,  1865, 
t  it  was  for  the  unpaid  purchase-money  due  for  the  laud 
ed  on,  that  the  complainant  was  at  the  time  of  the  com- 
iceraent  of  the  action  on  which  the  judgment  and  execu- 
was  founded,  in  possession  of  the  land,  and  has  con- 
ed in  possession  of  the  same  up  to  the  present  time;  and 
question  made  for  the  decision  of  this  Court  is,  whether, 
ar  the  fifteenth  section  of  the  Act  of  1870,  the  defendant 
be  bill  is  exempted  from  having  his  case  dismissed  or 
voted  from  collecting  his  debt  when  it  is  for  the  pur- 
e»moDey  of  the  land,  and  the  complainant  is  and  has 
Iti  po?5session  of  the  land  ever  since  the  commencement 
action.  In  oi?r  judgment,  the  defendant  in  the  bill 
ted  from  tbo  operation  of  the  provisions  of  the  Act 
ftud  that  liis  case  is  embraced  within  the  fifteenth 
that  Act,  The  complainant  is  in  the  possession  of 
enjoying  the  benefit  of  it,  and  has  not  paid  for  it. 
ihouid  he  not  bo  compelled  to  pay  the  purchase-money 
the  hmd?  Is  it  just  or  equitable  that  he  should  have 
|ftj<gr  the  possession  and  benefit  of  the  land  and  not  pay 
We  are  unwilling  to  give  such  a  construction  to  the 

[.tliejuclgment  of  the  Court  below  be  affirmed. 
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John  D.  Gilbert,  plaiutiflF  in  error,  vs.  James^  Dent,  de- 
fendant in  error. 

When  a  sait  was  brought  on  a  promissory  note,  signed  by  one  claimiiig 
to  be  the  agent  of  the  defendant,  and  there  was  some  evidence  thit  the 
defendant  had  accepted,  knowingly,  the  consideration  for  which  the 
note  was  given : 

Held,  That  it  was  error  in  the  Court  to  rule  out  the  note  as  evideocek 
The  case  should  have  been  submitted  to  the  jury,  under  the  cbtiseof 
the  Court,  as  to  the  effect  of  the  defendant's  act,  should  they  believekl 
had  accepted,  knowingly,  the  consideration  for  which  the  note  ill 
given. 

i 
Promissory  note.     Evidence.     Power  of  attorney.    Bcfcrt  : 

Judge  Cole.    Bibb  Superior  Court.     November  Term,  187L  I 

John  D.  Gilbert  brought  assumpsit  against  James  M^ 
upon  a  promissory  note,  alleged  to  have  been  made  bydi* 
fendant,  by  J.  R.  Marshall,  his  attorney  in  fact,  on  July  20tk|.; 
1870,  payable  on  the  15th  of  November  next  thereafter,  to 
plaintiflF,  or  bearer,  for  the  sum  of  $222  58.  I 

The  defendant  pleaded  non  est  factum.     It  appears  froa* 
the  evidence  that  the  defendant  executed  the  following  powtfj 
of  attorney : 
"  STATE  OF  GEORGIA— Dougherty  County 

'^Know  all  men  by  these  presents  that  I,  James  DeDt» 
Bibb  county,  Georgia,  do  constitute  and  appoint  Joel  R 
shall,  of  Dougherty  county,  Georgia,  as  my  agent  and 
ney  to  look  after  my  effects  in  said  county,  and  to  see 
B.  F.  Lancaster  and  J.  T.  Champion,  now  of  said  coui 
and  renters  of  my  plantation  in  said  county,  for  the 
1870,  do  return  all  things  back,  according  to  contract 
agreement,  and  also  the  fifty  bales  of  cotton,  and  all 
advances  that  James  Dent  may  make.     And,  in  case  thall 
F.  Lancaster  and  J.  T.  Champion  should  fail  to  delivor 
cotton  and  other  things,  according  to  contract  and 
between  myself,  James  Dent,  of  Bibb  county,  and  B.F. 
caster  and  J.  T.  Champion,  now  of  Dougherty  counijTi 
gia,  my  agent,  Joel  R.  Marshall,  must  take  all  n< 
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my  effects  and  interest,  and  to  employ  counsel  as 
i.    May  11th,  1870. 
Jigned)  "JAMES  DENT.  [l.  s.] 

led)    M.  M.  Shipp." 

L  Marshall  testified,  that  the  defendant  gave  him 
to  receive  from  Lancaster  and  Champion  his  (de- 
)  share  of  the  crop,  tlie  plantation,  stock  and  all 
>perty  ;  that  defendant  was  absent  at  the  springs,  and 
yas  residing  in  Dougherty  county,  on  defendant's 
n ;  that   Lancaster  and  Champion  failed  in   their 
operations,  and  to  get  rid  of  them,  and  to  extin- 
eir  claim  to  the  crop  of  1870,  witness,  as  agent  of 
t,  agreed  to  pay  the  claim  of  plaintiff  against  said 
nd  also  to  pay  to  them  $100;  that  witness  had  no 
to  do  this,  but  he  thought  it  best  for  defendant's 
that,  after  the  payments  were  made  to  Gilbert  (the 
I  and  Champion,  he  received  a  letter  from  defendant 
him  to  pay  out  nothing;  that  witness  reported  the 
)n  to  defendant  and  he  repudiated  it  entirely  and 
witness;  that,  through  this  transaction,  witness  was 
;o  take  possession  of  the  stock  and  crop  then  on  the 
lat  the  only  real  benefit  received  by  defendant  in 
possession  of  his  plantation  was  that  an  opportunity 
red  for  gathering  the  crop  and  of  taking  care  of  his 
mi  plaintiff,  in  the  arrangement,  agreed  to  take  one- 
is  claim  ;  that  witness  does  not  know  that  defendant 
lally  liable  on  itiis  claim  ;  that  the  contract  between 
I  and  dtfenduint  was,  substantially,  as  follows:  the 
1^  to  give  defL^iulant  fifty  bales  of  cotton  and  return 
cements  of  corn,  fodder,  utensils,  cotton  and  other 
pay  all  thiiunges  resulting  from  their  neglect;  that 
Iras  for  one  year;  that,  at  the  time  said  note  was 
ire  was  no  pn>>^[Hot  of  obtaining  the  contracted  rent; 
cueiit  Lo  defendant  to  get  his  place  back  was 
save  sgmelhing;  that  defendant  saved  all  that 
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was  gathered,  and  if  Champion  had  been  permitted  to  le- 
main,  but  little  would  have  been  raised  and  much  lost  and 
wasted ;  that  the  expenses  of  running  the  farm  and  gatbering 
the  crop  fully  equaled  the  value  of  the  possession  to  de- 
fendant. 

The  plaintiff  testified  that  Ciiampion  was  defendant's 
tenant  for  the  year  1870,  and  refused  to  give  up  possesfiioi 
unless  the  note  sued  on  was  made ;  that  plaintiff's  aooooni 
was  just  twice  the  amount  of  the  note;  that  the  benefits 
defendant  was,  he  obtained  possession  of  his  plantation ;  tU 
the  account  in  favor  of  plaintiff  was  for  supplies  furniahdi  ; 
to  the  place  ;  that  plaintiff  reAised  to  accept  the  note  mide  - 
by  Marshall  until  he  saw  his  power  of  attorney. 

After  introducing  the  foregoing  evidence  the  plaintiff  ten- 
dered the  note  sued  on.     On  objection  made,  tlie  Court  tt-  ^ 
eluded  the  same,  and  plaintiff  submitted  to  a  non-suit  and  j 
excepted  to  the  aforesaid  ruling,  and  now  assigns  thesaoM 
as  error.  i 

Lyon  &  Irvin,  for  plaintiff  in  error. 

Lanier  &  Anderson,  for  defendant. 

McCay,  Judge. 

We  think  the  Court  should  have  submitted  the  notewj 
the  other  evidence  to  go  to  the  jury.     There  was  somei 
dence  of  ratification  by  the  defendant.     We  do  not  say  1 
the  agent  had  authority,  under  the  power  of  attomqr,^ 
sign  the  defendant's  name  to  the  note,  nor  are  we  pr 
to  say  that  the  mere  fad  of  his  taking  possession  of  hist 
deserted  farm  is  to  be  considered  evidence  of  ratifio 
But  there  is  more  than  this  in  the  evidence — we  will  noil 
how  much — but  under  the  numerous  decisions  of  thi»( 
on  the  subject  of  non-suit,  we  are  not  prepared  toa&f  ^ 
there  was  no  proof  of  ratification  :  15   OeorgiUf  491; 
26 ;  35th,  132;  5th,  171.     A  man  is  not  i>ermitted  to:i 
an  act  of  his  agent  so  far  as  it  is  for  his  own  benefit i 
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podiate  that  part  of  it  he  does  not  like.  If  the  defendant 
below  aooepUd  this  plantation  and  crop  as  returned  to  him 
bjthe  tenant,  under  the  contract  with  the  agent,  he  must 
Ue  it  altogether.  He  cannot  take  back  the  landy  crop,  etc., 
without  taking  it  with  the  burden  put  upon  it  by  the  con- 
tnct  If,  however,  he  did  not  take  back  his  place,  etc.,  but 
lepudiated  the  whole/  and  finding  his  place  deserted,  his 
stock  neglected,  went  upon  the  place  to  save  what  he  could, 
tlwn  lie  did  not  ratify.  We  think  the  note,  with  all  the  evi- 
Jeuce,  ought  to  have  gone  to  the  jury  under  proper  instruc- 
tiims  as  to  the  law. 
Judgment  reversed. 


Edwin  R.  Anthony  and  wife,  plaintiffs  in  error,  vs.  Al- 
exander H.  Stephens  et  al,,  defendants  in  error. 

1.  Where  property  which  came  by  the  wife  and  to  which  the  marital 
rights  of  the  husband  have  attached,  is  conveyed  away  by  the  wife,  with 
the  foil  knowledge  and  consent  of  the  husband,  he  is  estopped  from 
claiming  title  to  the  land.  (11.)  ' 

*  Where  to  a  deed  the  words,  **  On  the  express  understanding  and  agree- 
ment on  the  part  of  said  A.  H.  S.  (the  grantee)  that  the  lot  of  land  so 
conveyed  is  never  to  be  sold  to  or  occupied  by  negroes,' '  are  attached, 
t^  iiii"!  wurUa  ui  u'lV^enantand  not  of  condition,  (li.) 

I  lie  (Jijscretion  of  the  Cliancellor  in  refusing  an  injunction  will  not  be 
lltfrf«red  with,  unless  abused.  (R.) 

njunctioti.  Condition  in  deed.  Covenant.  Notice, 
el.  Before  Judge  CoLE.  Bibb  county.  At  Cham- 
fuly  llth,  1872. 

Iwiti  li,  Anthony  and  his  wife,  Susan  S.  Anthony,  filed 
■bill  against  Alexander  H.  Stephens,  William  P.  Carlos, 
Brighthunpb  and  his  wife,  Rose  Brighthaupt,  making 
lowing  case ; 

Ml  S.  Antliony,  while  a  widow,  purchased  three  lota  in 
imty  of  Macon,  lying  side  by  side.     She  married  Edwin 
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B.  Anthony  in  the  month  of  May,  1862,  his  marital  rights 
thereby  attaching  to  said  property,  thougli  he  generally  al- 
lowed his  said  wife  to  manage  the  same.  The  complainants 
reside  oh  one  of  said  lots,  one  is  vacant,  and  the  third  is  the 
subject-matter  of  this  litigation.  Alexander  H.  Stephens 
approached  the  said  Susan  S.  for  the  purpose  of  purchasing 
said  lot,  with  a  view,  as  he  then  stated,  to  building  a  hooss 
thereon  for  himself  and  his  mother's  family.  Previous  to 
this  time  said  Susan  S.  had  had  frequent  applications  from 
persons  of  color  to  purchase  said  lot,  but  had  refusetl  to  sdl 
to  them  because  such  a  disposition  of  said  proi)erty  wooU 
have  injured  the  sale  of  the  other  vacant  lot  and  the  valueof 
her  house.  Alexander  H.  Stephens,  knowing  these  facts, 
and  with  the  understanding  that  he  would  build  and  reside 
thereon,  purchased  tlie  said  lot  for  the  sum  of  $900,  $600  of 
which  amount  was  paid  in  cash,  and  $300  some  six  or  eight 
mouths  thereafter,  (on  April  9tli,  1869,)  when  said  Susan  1 
executed  a  deed  to  said  lot  to  Mrs.  Emeline  Stephens,  H 
guardian  for  said  Alexander  H.  Some  time  after  the  execo* 
tiou  of  said  deed,  Austin  Brighthaupt,  a  person  of  color,  was 
seen  examining  said  lot,  and  said  Susan  S.,  fearing  that  said 
Stephens  would  sell  to  him,  slie  went  her  son  to  said  Stephen! 
to  protest  against  it.  Stephens  replied  that  Austin  was  vefj 
anxious  to  buy,  but  that  he  would  not  sell  to  him  if  heoooid 
find  another  purchaser  who  was  white.  Soon  after  this  An^ 
tin  took  possession  of  the  lot,  built  a  fence  around  it  w 
planted  shade  trees;  but  when  said  Stephens  was  about  to  tf- 
ecute  a  conveyance  to  said  Austin,  it  was  discovered  thatthi 
deed  from  said  Susan  S.,  never  having  been  signed  by 
said  husband,  conveyed  no  title.  Said  Edwin  R.  dedi 
positively  to  sign  the  deed,  as  he  knew  it  would  affect 
value  of  the  two  remaining  lots.  Stephens  then  proposed 
take  the  lot  back  from  Austin,  and  said  that  one  Green 
Blake  had  agreed  to  lend  him  the  money  to  pay  Ai 
and  that  he  would  agree  in  writing  that  if  complainantfl 
to  him  a  stipulated  price  within  three  months,  and 
both  sign  the  deed,  he  would  convey  the  lot  back  to 
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agreement  was  drawn  up,  signed  and  delivered  to  com- 
iDts  on  March  4th,  1872.  On  the  same  day  a  second 
ivas  executed  to  said  lot,  signed  by  both  of  complain- 
x)Dtaining  the  following  clause  attached  to  the  warranty: 
the  express  understanding  and  agreement  on  the  part  of 
id  Alexander  H.  Stephens  that  the  lot  of  land  so  conveyed 
er  to  be  sold  to  or  occupied  by  negroes."  Stephens 
sed  to  return  the  old  deed,  but  has  failed  to  do  so.  Soon 
this  Austin  commencecl  to  build  on  said  lot.  The  son 
d  Susan  S.  called  on  Stephens  and  asked  him  what  it 
:.  He  replied  that  he  did  not  know  whether  Austin  in- 
1  to  build  on  the  lot  or  not;  that  he  had  sold  it  to 
im  P.  Carlos.  Complainant's  son  stated  that  it  was 
k  to  let  Austin  have  it  from  the  beginning,  arninged  be- 
said  Stephens,  Carlos  and  Austin,  and  at  the  same  time 

said  Stephens  what  he  meant  to  do  about  the  written 
nent  he  had  given  to  let  complainants  have  the  lot  back, 
ich  he  replied  that  he  did  not  intend  to  let  them  have 
k  when  he  signed  said  agreement.  On  March  26th, 
said  Stephens  conveyed  said  lot  to  said  Carlos,  and  on 
irae  day,  for  the  same  consideration,  said  Carlos  con- 

tbe  same  to  Rose  Brighthaupt,  the  wife  of  said  Austin, 
er  of  defendants  is  worth  more  than  $3,000  in  gold, 
ierefore  complainants  would  be  remediless  at  law.  At 
ne  the  second  deed  was  signed,  Stephens  stated  that  he 
i  to  deposit  it  as  collateral  security  with  Blake,  in  order 
le  might  raise  money  with  which  to  pay  Austin. 
^^inants  pray  that  defendants  may  be  restrained  from 
ij&m  with  their  unlawful  and  fraudulent  building  and 
fehMOte  on  said  lot;  that  the  deeds  referred  to  may  be 
=  Aat  the  said  Stephens  may  be  decreed  to  carry  out 
ement  in  writing,  and  to  reconvey  to  complain- 
I  terms  therein  stated. 
I  of  the  defendants  admitted  the  allegations  in 
ence  to  the  various  conveyances,  but  denied 
and  conspiracy  to  injure  complainants,  and 
rial  all^ations.     Austin  Brighthaupt  denied 
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all  notice  of  the  restriction  contained  in  the  deed  of  llarck 
4th,  1872,  or  of  the  agreement  entered  into  by  Stephens  to 
reconvey  to  complainants,  at  the  time  he  purchased  the  said 
lot  for  his  wife,  Rose.  He  also  stated  that  his  house  lod 
other  improvements  were  completed  at  the  time  he  was  served 
with  a  copy  of  said  bill. 

Several  affilavits  were  read  on  the  hearing  of  the  applici- 
tlon  for  injunction,  unnecessary  here  to  be  set  forth. 

The  injunction  was  refused,  and  complainants  excepted  and 
assign  said  ruling  as  error. 

NiSBETS  &  Jackson,  represented  by  The  Reporter,  for 
plaintiffs  in  error. 

Lanier  &  Anderson,  by  brief,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants, praying  for  an  injunction  to  restrain  Austin  Bright" 
haupt  and  his  wife,  Rose,  persons  of  color,  from  exercising 
acts  of  ownership  over  a  certain  city  lot  in  the  city  of  Macoif 
or  further  building  thereon,  on  the  ground  that  there  isi 
clause  in  the  deed  conveying  the  lot  to  Stephens  by  theooo- 
plainants,  dated  4th  March,  1872,  under  whom  it  is  al- 
leged the  defendants  claim  title,  in  the  following  wordi! 
"On  the  express  understanding  and  agreement,  on  the  part' 
of  the  said  Alexander  H.  Stephens,  that  the  lot  of  land 
conveyed  is  never  to  be  sold  to  or  occupied  by  negroel' 
We  are  inclined  to  the  opinion  that  the  first  dee<l  ex( 
by  Mrs.  Anthony  to  Stephens,  with  the  full  knowledge 
consent  of  her  husband,  would  have  estopped  him  from 
ting  up  a  claim  or  title  to  the  land,  and  that  Stephens 
those  claiming  under  him  acquired  a  good  title  to  the  lo^ 
against  the  complainants,  under  that  deed,  wholly  indi 
ent  of  the  subsequent  deed,  executed  the  4th  of  Marcli|  U 
containing  the  alleged  restriction.  The  defendant.  At 
Brighthaupt,  denies  all  knowledge  of  the  restrictioii 
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tained  iu  the  deed  of  4th  of  Marcli;  1872,  when  he  pur- 
sbased  and  paid  for  the  lot,  and  it  appears  that  he  went  for- 
inrd  and  built  a  house  on  the  lot  before  the  complainants 
took  any  steps  to  restrain  him.  The  words  contained  in  the 
ked  of  4th  March,  1872.  are  words  of  covenant,  and  not 
irords  of  condition,  and  the  evidence  of  the  insolvency  of 
the  defendants  is  not  at  all  satisfactory. 

In  view  of  the  facts  disclosed  in  the  record  of  this  case 
we  will  not  interfere  with  the  exercise  of  the  sound  discre- 
tion of  the  presiding  Judge  of  the  Court  below  in  refusing 
to  grant  the  injunction  prayed  for. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


B.  B.  Odom,  plaintiff  in  error,  vs.  William  C.  Gill,  de- 
fendant in  error. 

Aat|)peal  would,  by  section  8554  of  the  Code,  lie  from  the  verdict  of 
the  jury  iu  the  County  Court,  iu  a  collateral  issue,  at  the  discretion  of 
tlie  Judge  presiding  in  said  Court. 

GouDty  Court.     Appeal.     Collateral  issue.     Before  Judge 
Sl^RK.     Ijee  Superior  Court.     March  Term,  1872. 

B.  B*  Odarn  obtained  a  rule  absolute  against  William  C. 
II,  former  sheriff  of  Lee  county,  at  the  February  Term, 
W,  of  Lee  Inferior  Court,  requiring  him  to  pay  to  said 
bm  the  §imj  of  $304  50  principal,  and  $15  85  interest, 
JiiB  sixty  days,  or  on  failure  thereof  to  be  attached  for 
^mpt, 

the  money  was  never  paid.  The  Inferior  Court  was  abol- 
|d^  Bod  its  business  transferred  to  the  County  Court.  At 
r  January  Term,  1867,  of  the  County  Court,  William  C. 
I  upon  divers  grounds  moved  that  the  aforesaid  rule  ab- 
lle  and  order  for  attachment  be  vacated.  Odom  traversed 
pounds  of  the  motion,  and  the  issues  were  submitted  to 
r|Pj  which  found  iu  favor  of  the  movant.    Application 
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was  made  by  respondent  for  the  privilege  of  appealing  to 
Superior  Court.  The  Court  allowed  the  appeal.  When 
case  was  called  in  the  Superior  Court,  Gill  raoved  to  dm 
the  appeal,  upon  the  ground  that  the  case  could  not 
brought  up  in  that  manner.  The  motion  was  allowed ! 
the  appeal  dismissed.  To  which  ruling  Odom  excepted, 
DOW  assigns  the  same  as  error. 

R.  J.  &  L.  P.  D.  Warren,  for  plaintiflF  in  error. 

Fred.  H.  West,  represented  by  Clark  &  Goss,  for 
fendant. 

McCay,  Judge. 

This  appeal  must  have  been  dismissed  without  any  exi 
ination  of  the  Code.  Section  3554,  Revised  Code,  exprei 
provides  that  an  appeal  will  lie  to  the  Superior  Court,  f 
the  verdict  of  a  jury  in  the  County  Court,  on  a  collat 
lasue:  Provided,  the  Judge  of  the  County  Court,  in  the 
erciseof  his  discretion,  permits  it.  This,  as  the  record  sh< 
the  Judge  of  the  County  Court  has  done,  and  the  rigli 
appeal  would  seem  to  be  complete.  It  has  been  argued, 
as  it  does  not  affirmatively  appear,  that  this  appeal  was  « 
payment  of  costs  and  giving  bond  for  the  eventual  conden 
tion  money,  the  appeal  was  properly  dismissed  on 
ground.  It  would  hardly  be  fair  to  sustain  this  dismi 
on  that  ground;  no  such  point  was  made  in  the  Court  be 
Perhaps  had  this  ground  been  insisted  on,  it  might  1 
been  possible  for  the  appellant  to  perfect  the  record,  by  si 
ing  the  cost  had  been  paid  and  bond  given.  But  we  an 
sure  this  was  necessary.  Tlie  statute  says  the  appeal  is  \ 
at  the  discretion  of  the  Judge.  The  very  nature  of  soc 
issue  being  as  it  is  only  collateral  to  the  final  jadgpi 
would  seem  to  be  outside  of  the  reason  of  the  law  rei 
ing  costs  to  be  paid  and  bond  given  in  case  of  apf 
The  appeal  is  provided  for  in  lieu  of  a  new  trial,  wUm 
the  course  such  issues  take  in  the  Superior  Court. 

Judgment  reversed. 
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J08HUA  HiLii  etaL,  plaintiffs  in  error,  vs,  William  Al- 
ford, next  friend,  defendant  in  error. 

1.  Where  there  is  no  ambiguity  on  the  face  of  a  will,  parol  evidence  is 
inadmissible  to  explain  it.     (R.) 

1  Where  a  will  provided  that,  as  testator's  children  should  marry  or 
come  of  age,  the  executor  should  give  off  such  portions  of  the  prop- 
erty as  he  thonght  proper,  the  title  to  the  same  remaining  in  the  estate 
until  the  youngest  child  should  marry  or  come  of  age,  when  it  should 
be  brought  into  the  general  fund  and  a  final  division  take  place,  and 
incase  all  the  children  should  die  without  leaving  children  at  the  time 
of  their  death,  then  the  property  to  pass  to  the  Inferior  Court  of  Put- 
nam county,  for  certain  specified  purposes,  and  the  youngest  having 
torriTed  all  the  children,  and  having  been  placed  in  possession  of  the 
entire  estate,  and  having  died  after  he  arrived  at  full  age,  leaving  two 
children : 

ftU,  That  the  purchasers,  under  an  execution  against  said  youngest 
thild,  obtain  a  valid  title  thereto  as  against  his  children.     (R.) 

Vill.  Ambiguity.  Parol  evidence.  Remainder.  Before 
fodge  Robinson.  Morgan  Superior  Court.  September  Term, 
871. 

For  the  facts  of  this  case,  see  the  decision. 

Beese  &  Reese;  Foster  &  Foster,  for  plaintiffs  in 

Hwr.    1st.  The  first  error  complained  of  is  the  admission  of 

teta*tIraoiiy  of  witnesses,  Branham  and  Ogilby :  See  Code, 

2420,  2421,  3747;  Doyal  and  wife  vs.  Smith,  ex'r,  28 

262>     No  ambiguity  in  this  will,  either  latent  or  patent: 

T^nleaf^s  Evidence,  297,  300;  1  Burrill's  Diet.,  90;  Bil- 

plea,  adm'r,  vs.  W.  B.  Moore,  (2  and  3  head  notes,)  14 

370<     2*L  The  second  error  complained  of  is  the  charge 

he  Court,  **  tliat  the  plaintiffs,  the  children  of  Andrew  F. 

it  the  death  of  Andrew  F.  Bird,  under  the  last  will 

testament  of  George  L.  Bird,  took  an  estate  in  remainder 

prtiperty  in  dispute."     1.  They  cannot  take  by  impli- 

:  Jarman  on  Wills,  466 ;  Wilkerson  vs.  Adams,  1  Vee- 

A  Bc*nms,,  466,  (marg.  p.;)   Wright  vs.  Hicks,  12  Ga., 

(head  nates,  7,  8,  9.)     2.  Nor  can  they  take  under  the 

I  of  ifrill ;  tlie  law  favors  the  vesting  of  estates :  Jarman 
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on  Wills,  726;  16  Ga.,  345;  20  Ga.,  834;  33  Ga.,  341;  3 
Kelly,  356 ;  14  Ga.,  232.  3d.  There  is  uo  difficulty  io  ooo- 
struing  this  will  and  arriving  at  the  intention  of  testator  from 
the  will  itself.  Transposing  clauses :  Code,  2420.  This  wiU  l 
has  already  been  cons'trued  for  all  the  purposes  of  this  cam 
by  this  Court:  See  Cogburn  vs.  Ogilby,  admV,  18  Giu,58. 
'^A  patent  ambiguity  is  one  which  appears  on  the  face  of  tiift 
instrument  itself,  and  renders  it  ambiguous  and  unintelligi- 
ble: as  if,  in  a  will,  there  was  a  blank  lefl  for  the  devisee*! 
uame.^'  Brown's  Maxims,  261  and  468;  Smith  on  Contract 
28;  Bacon's  Maxims,  90.  ''A  latent  ambiguity  is  thus:  If 
I  grant  my  manor  of  S.  to  J.  F.  and  liis  heirs,  here  appel^ 
eth  no  ambiguity  at  all ;  but  if  the  truth  be  that  I  havetba 
manors  both  of  South  S.  and  North  S.,  this  ambiguity  W 
matter  in  fact,  and,  therefore,  it  shall  be  holpeu  by  avermetl 
whether  of  them  was  that  the  parly  intended  shoald  fta? 
1  Powell  on  Devises,  477 ;  2  Kent  Com.,  556. 

J.  WiNGFiELD;  BiLLUPS  ABrobston;  L.  E^Blecklst;] 
NiSBETS  &  Jackson,  for  defendant.     1st.  Parol  evidenoeo 
the  circumstances  and  surroundings  of  testator  admissib 
Code,  sec.  2421;  12th  Ga.  R.,  47;   31st  lb.,  198;  14th 
370;  17th  76.,  267;  1st  Greenleaf'sEv.,  410;  IstJarmtnetJ 
Wills,  363;  Blackstone'sComs.,  book  2d,  513;  6th  Veflcyl 
32;  7th  J6.,  518.     2d.  In  construction,  transposition  of  fl 
tences,  etc.,  allowed :  Co<le,  sec.  2420;  1st  Jarman  on 
538,  317 ;  24th  Ga.  E.,  102.     3d.  By  will  of  George  L.  ] 
the  fee  never  was  intended  to  vest:    2d  Red.  on  Wills^  i 
1st  Jarman  on  Wills,  500;  29th  Ga.  R.,  545.     4th. 
quent  restrictive  clause  controls:    1st  Jarman  on  Wills,  ^ 
6th  Peters'  R.,  76;  30th  Ga.  R.,  461;  24th  lb.,  102. 
Rules  of  construction :  1st  Red.  on  Wills,  432  et  seq,;  2d  14 
man  on  Wills,  742  et  seq. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the 
against  the  defendant,  to  recover  the  possession  of  a  i 
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laod  in  the  county  of  Morgan.  On  the  trial  of  the  case^  the 
JQfj found  a  verdict  for  the  plaintiff.  The  defendants  made 
amotion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
Oootrary  to  law  and  the  evidence,  and  because  the  Court 
fRed  in  admitting  in  evidence  the  sayings  of  Bird,  the  testa- 
tor, (under  whose  will  the  plaintiff  claimed  title,)  before  and 
ifier  making  the  will,  and  because  the  Court  erred  in  charg- 
log  the  jury  that  the  children  of  Andrew  F.  Bird,  the  lessors 
of  the  plaintiff,  took  an  estate  in  remainder  in  fee,  under  the 
will  of  Greorge  L.  Bird,  to  the  property  in  dispute.  The  mo- 
tha  for  a  new  trial  was  overruled,  and  the  defendants  ex- 
eipted. 

The  following  is  a  copy  of  the  last  will  and  testament  of 
Qeorge  L.  Bird,  as  set  forth  in  the  record : 

"Item  Ist*  I  will  and  desire  that  all  my  property,  both  real 
md  personal,  should  be  kept  together  under  the  management 
Uid  eoutrol  of  my  executor,  to  be  hereinafter  named,  for  the 
support  and  education  of  my  family. 

"Item  2d.  I  will  and  desire  to  give  my  executor  the  privi- 
i^  of  selling  such  part  of  my  estate  as  may  seem  best  to  him, 
ithcr  for  the  payment  of  my  debts  or  for  the  better  manage- 
Kent  of  my  estate. 

*Itcm  3d.  Should  my  wife,  Phoebe,  marry,  it  is  my  will  that 
eet^te  glmll  furnish  her  with  a  genteel  and  comfortable 

pport  out  of  ray  property  during  her  life. 

I**lu?m  4t!i,  It  is  my  will,  that  should  any  of  my  children 

after  marriage  and  without  leaving  any  child  or  children 

0  of  fiaid  marriage  living  at  the  time  of  said  child's  death, 

1  that  tiie  widow  of  such  child  shall  receive  $500  from 
estate,  and  no  more. 

It^ni  5th.  It  is  my  will,  that  as  my  children  should  marry 
IBDorDe  of  age,  my  executor  shall  give  off  to  such  child 

p<iriiou  of  my  estate  as  he  may  think  best,  for  the  pur- 

ef  mauag  ill  L^  and  con  trolling  and  deriving  the  profits  or  in- 

s  Uf  Inrun^'lf;  but  the  title  to  such  property  shall  not  be- 

frofii  my  estate,  nor  such  child  acquire  any  title  to- 

;  biU  siiid  property  shall  belong  to  my  estate  until 

V<ii^  Ti*yi*  Li* 
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the  youngest  child  shall  marry  or  become  of  age,  and  thei 
shall  be  brought  into  the  general  fund,  to  be  divided  amoq 
all  my  children  equally,  share  and  share  alike. 

''Item  6th.  My  further  will  and  desire  is,  that  sbonld  all 
my  children  die,  without  leaving  children  at  the  timeof  tbeir 
death,  that  all  my  property  shall  be  made  a  poor  school  find 
of,  to  be  placed  under  the  control  of  the  'Inferior  Coortof 
Putnam  county,'  and  my  executor,  or  such  other  person  m 
my  executor  may  select  as  his  adviser,  to  be  appropriated  tp 
the  purposes  in  said  county  of  Putnam  as  the  poor  school  fiidl 
is  applied.  : 

''I  constitute  William  B.  Carter  my  executor,  tocanjiail 
effect  this,  my  last  will  and  testament,  hereby  revoking  aD 
others.     This day  of  April,  1838." 

There  is  no  ambiguity  on  the  face  of  the  testatoi^s  wiflt 
which  would  authorize  the  introduction  of  parol  evideoeeil 
explain  it;  but  the  words  thereof  are  to  be  construed  aosoid- 
ing  to  their  legal  effect,  and  the  intention  of  the 
must  be  derived  from  the  plain,  unambiguous  words 
he  has  employed  in  making  his  will.  It  was  error,  thii^ 
fore,  in  the  Court  in  allowing  the  parol  evidence  of  the  M^ 
ings  of  the  testator  to  be  given  in  evidence  as  set  forth  inAl 
record.  The  following  facts  were  in  evidence  at  the  tiiilsi 
George  L.  Bird,  the  testator,  died  two  or  three  weeks  iW 
making  his  will,  leaving  as  his  only  children  three  sons, 
of  whom  died  before  Andrew,  the  youngest,  became  of 
or  married,  leaving  no  children.  Audrew,  the  youngest 
last  survivor,  died  after  he  arrived  at  full  age,  leaving 
children,  who  are  the  lessors  of  the  plaintiff  in  tbb 
After  Audrew  became  twenty -one  years  of  age,  the  aili 
trator  with  the  will  annexed  of  George  L.  Bird,  turned 
to  him  the  entire  estate  of  the  testator.  The  land  in 
was  levied  on  and  sold  by  the  sheriff  as  the  property  of 
drew  F.  Bird,  and  purchased  by  the  defendants ;  and 
question  is,  what  estate  did  Andrew  F.  Bird  take  undff 
father's  will,  and  did  the  lessors  of  the  plaintiff  take 
terest  in  the  land  under  that  will  ?    This  will  most  bi 
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d  under  the  law  as  it  stood  prior  to  the  adoption  of  the 

I.     The  Court  charged  the  jury,  ^'  that  the  plaintiffs, 

hildren  of  Andrew  F.  Bird,  under  the  will  of  George 

ird,  took  an  estate  in  remainder  in  fee,  in  the  property 

spate,"    If  there  are  any  words  in  the  testator's  will, 

fa,  according  to  the  legal  rules  of  construction,  would 

e  an  estate  in  remainder  in  fee  in  the  children  of  An- 

'  F.  Bird,  to  the  property  in  dispute,  or  any  other  estate 

Ao  in  them,  it  has  escaped  our  observation.    What  estate 

Andrew  F.  Bird  take  under  the  will  to  the  property  in 

ate  ?    T|j^  title  to  the  property  was  in  the  executor  for 

larposes  specified  in  the  will,  until  Andrew,  the  youngest 

I  became  of  age,  and  then  it  was  to  be  divided  among  all 

^Btator's  children  equally,  share  and  share  alike.    When 

lew  became  of  age  he  was  the  only  surviving  child,  and 

ntire  estate  vested  in  him  in  fee  subject  to  be  divested 

ir  the  sixth  item  of  the  will,  in  the  event  he  should  die 

oot  leaving  children  at  the  time  of  his  death.    The  es- 

i>f  Andrew  in  the  land  under  the  will  was  not  oontin- 

npon  bis  leaving  children,  as  has  been  supposed,  but 

I  vested  fee,  subject  to  be  divested  in  the  event  he  died 

!Hit  children.     In  the  event  he  died  without  children, 

iroperty  went  over  by  way  of  an  executory  devise  to  the 

ior  Court  of  Putnam  county,  as  a  poor  school  fund  ; 

liis  executory  devise  was  not  at  all  inconsistent  with  the 

>  the  property  being  in  Andrew,  for  an  executory  devise 

limited  after  a  fee.     The  fee  which  Andrew  took  in 

|4  under  the  will  was  a  qualified  or  base  fee,  because 

a  qualification  annexed  thereto,  (to-wit,)  that  if  he 

ftboiit  children  it  was  to  go  over  by  way  of  executory 

to  the  Inferior  Court  of  Putnam  county;  still,  it  was 

in  fee  in  lum,  because,  by  possibility  it  might  endure 

to  hiEn  and  his  heirs,  as  it  turned  out  in  this  case,  he 

left  children  at  the  time  of  his  death.     The  proprie- 

i  qtialiiied  or  base  fee  has  the  same  rights  and  privileges 

m  estate  till  the  contingency  upon  which  it  is  limited 

is  if  he  was  tenant  in  fee  simple :  2  Blackstone's  Com- 
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entaries,  109-10  (and  note  15).  If  there  should  be  any  dool 
whether  the  devisee  in  this  case  took  an  absolute  estate  in  tl 
land  at  common  law,  there  can  be  none  under  the  provisioi 
of  the  Act  of  1821,  which  declares  that  all  devises  of  re 
property  shall  vest  in  the  person  to  wliom  the  same  are  mad 
an  absolute,  unconditional  fee  simple  estate,  unless  it  beothe 
wise  expressed,  and  a  less  estate  mentioned  and  limited  i 
such  devise. 

It  was  said,  on  the  argument,  that  it  was  the  intention 

the  testator  that  his  grandcliihlren  should  take  his  propert 

in  the  event  his  sons  died  leaving  children,  bu^  there  are i 

words  in  the  testator's  will  which  will  authorize  a  Court 

say  so ;  for,  as  it  was  said  by  this  Court  in  Wright  vs.  flifll 

12  Georgia  Reports,  156,  "Courts  are  not  permitted  togi^ 

effect  to  the  will  of  a  testator  contrary  to  the  plain  and  ol 

vious  terms  used  by  him  u|>on  a  mere  cmijecture  as  to  hbii 

tention."     What  estate  in  the  land  the  defendants  wool 

have  taken  under  their  purchase  at  sheriff's  sale,  if  Andre 

F.  had  died  without  children,  as  against  the  executory  di 

visee,  it  is  not  necessary  now  to  say,  inasmuch  as  theexeeii 

tory  devise  over  was  defeated  by  Andrew  F.  leaving  childie 

at  the  time  of  his  death.     In  our  judgment,  Andrew  F.  Kk 

being  the  youngest  and  only  surviving  child  of  the  testato 

when  he  became  twenty-one  years  of  age,  he  took  a  v«ito 

fee  in  the  land,  subject  to  be  divested  on  his  dying  withoi 

children,  but  as  he  did  not  die  without  children,  his  titki 

the  land  was  not  divested,  but  on  his  death  descended  to  U 

heirs,  subject  to  the  payment  of  his  debts,  and  that,  inasmd 

as  Andrew  had  a  good,  indefeasable  estate  in  the  landfdi 

defendants  who  purchased  it  at  sheriff's  sale  as  his  propefl 

acquired  a  good  and  valid  title  tliereto  as  against  the  pfaiii 

tiifs,  who  could  only  claim  it  as  the  heirs-at-law  of  thi 

father,  Andrew  F.,  and  not  as  remaindermen,  under  tbeil 

of  their  grandfather,  George  L.  Bird.  '"j 

Let  the  judgment  of  the  Court  below  be  reversed.        j 
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[SON  Nichols,  plaintiff  in  error,  vs.  Margaret  J. 
Hampton,  defendant  in  error. 

per  containing  all  the  requisites  of  a  mortgage  of  personal  prop- 
is  a  mortgage  from  the  date  of  its  execution,  even  though  it  be 
tested  by  an  officer. 

sufficient  if  it  be  proven  by  the  subscribing  witness  and  recorded 
1  three  months  from  its  execution. 

per,  providing  for  a  lien  on  a  ^*  bay  mare,''  and  showing  that  the 
was  purchased  by  the  mortgagor  from  the  mortgagee,  is  a  suffi- 
description  of  the  property  mortgaged. 

not  necessary  that  a  Notary  Public  shall  affix  his  seal  to  the  pro- 
»f  a  deed  by  a  subscribing  witness. 

ntgage  recorded  within  three  months  from  the  date  of  its  execu- 
I  a  lien  from  its  date,  even  against  bona  fide  purchasers  without 
u 

fidavit,  probating  a  mortgage,  taken  before  the  attorney  of  the 
igee,  who  is  a  Notary  Public,  is  not  a  legal  affidavit,  and  a  mort- 
MOrded  on  such  probate  is  not  legally  recorded. 

tel  mortgage.  Attestation.  Probate.  Description. 
.  Notice.  Affidavit.  Attorney  and  client.  Before 
3trozi£R.    Worth  Superior  Court.    April  10th,  1872. 

January  18th,  1870,  Carles  Johnson  made  the  follow- 
trument: 

X).  By  the  first  day  of  February  next,  I  promise  to 
irgarc^J.  Hampton,  or  bearer,  two  hundred  dollars 
le  reigeived  in  a  bay  mare  and  buggy,  Margaret  J. 
Nb  holding  a  lien  on  said  horse  and  buggy  until  it  is 
i  (Signed) 

*^  "CARLES  JOHNSON. 

Lehman. 
i^Oeorgia,  January  18th,  1870." 
f?*^*  ■ 

iFinrtrument,  of  similar  character,  was  executed  l)y 

r,  on  the  same  day,  for  the  sum  of  $150,  due 
.March  next  thereafter. 

its  were  admitted  to  record  on  the  following 
^|[aich2d,  1870: 
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"GEORGIA — Dougherty  County: 

'*  Before  me,  the  subscriber,  personally  came  Fred  Lehman, 
who,  on  oath,  says  that  he  saw  Carles  Johnson  sign  and  de- 
liver the  within  notes  as  therein  stated,  and  that  deponent 
was  a  witness  to  the  same,  and  has  so  signed  them. 

"FRED  LEHMAN. 
"  Sworn  to  and  subscribed  before  me 
this  March  2d,  1870. 

(Signed)        "  L.  D.  P.  Warren,  N.  P." 

On  March  3d,  1870,  S.  S.  Yopp  made  the  following  affi- 
davit, based  upon  the  foregoing  instruments: 
"  GEORGIA — Dougherty  County  : 

"  Before  me,  the  subscriber,  personally  came  Sidnqr  & 
Yopp,  agent  for  Margaret  J.  Hampton,  who,  on  oath,  aijt 
that  Carles  Johnson,  of  Worth  county,  is  due  the  said  Haoip* 
ton,  on  the  annexed  mortgage,  the  sum  of  $350,  principiii 
and  $1  50,  interest,  and  this  affidavit  is  made  to  obtain  tin 
foreclosure  of  said  mortgage.  (Signed) 

"S.  S.  YOPP. 
"Sworn  to  and  subscribed  before  me  this 

March  3d,  1870. 
(Signed)     "  W.  H.  Wilder,  Ordinary." 

The  order  of  foreclosure  was  passed  on  the  same  day  tU 
the  foregoing  affidavit  was  made,  and  execution fssued,  whiA 
was  duly  levied  on  the  bay  mare  described  in  the  foregouif 
instrumeuts.  Harrison  Nichols  filed  his  claim  to  said  ptofl 
erty.  4$     i 

Upon  the  trial  of  the  issue  formed  by  the  claim,  the  danil 
ant  moved  to  dismiss  the  levy  upon  the  following 
to-wit : 

1st.  Because  the  paper,  pretending  to  be  the  mortgag 
plaintiff  in  ji.  fa.,  was  not  witnessed  by  any  officer  1 
ized  to  attest  the  same. 

2d.  Because  the  probate  of  said  instrument  was 
fore  a  Notary  Public,  who  was  one  of  the  attorneys Jbr] 
tiff  in  Ji.  fa. 
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3d.  Because  the  paper,  if  properly  attested,  was  not  a 
mortgage.    ' 

4tb.  Because  8.  8.  Yopp,  who  made  the  affidavit  fore- 
(Uug  the  mortgage,  does  not  swear  he  is  agent  for  plaintiff*, 
orshow  other  authority  of  agency  to  foreclose  the  same. 

The  motion  was  overruled  by  the  Court,  and  claimant  ex- 
cepted. 

The  plaintiff  in  fi.  fa.  introduced  the  mortgage,  the  affi- 
livifcand  order  of  foreclosure,  and  identified  by  Q.  J.  Wright 
Jie  mare  levied  on. 

The  claimant  testified  that  he  bought  the  mare  from  Carles 
^(rfiosoD  a  month  before  he  knew  of  the  plaintiff's  claim ; 
hit  he  knew  nothing  of  any  claim  against  the  mare  at  the 
be  be  bought  her;  that  the  levy  on  the  mare  was  made  on 
lie  4th  of  March,  1870. 

Die  Court  charged  the  jury  as  follows,  to-wit:  "That  if 
itdefendant  in  Ji.  fa.  made  and  executed,  in  the  presence 
a  witness,  the  paper  read  to  you  as  a  mortgage  on  the 
me  claimed,  on  the  18th  of  January,  1870,  and  that  said 
itness  did,  before  a  Notary  Public,  (and  that  Notary  Publio 
18  one  of  the  attorneys  for  plaintiff,)  on  the  2d  day  of 
arch,  1870,  prove  the  execution  of  said  paper,  and  the 
ne  was  put  on  record  within  three  months  from  the  date 
e  signing,  that  although  claimant  may  have  purchased 
without  notice  of  the  lien,  and,  one  month  before, 
was  proven  before  the  Notary  Public,  and,  although 
Kolary  Public's  signature  was  not  attested  by  a  seal,  yet, 
ruhouUl  find  the  horse  subject." 

m  jury  found  the  mare  subject  to  plaintiff's  execution, 
kimatit  excepted  to  the  refusal  of  the  Court  to  dismiss 
y,  and  to  the  charge  of  the  Court,  as  given,  and  as- 
ike  same  a^  error. 

« 

H.  Pope,  for  plaintiff  in  error. 

Height  &  Wabren,  for  defendant.  The  instrument  is 
tgage,  and  was  properly  probated  and  foreclosed :  Ir- 
CuJe,  sec  1946  et  seq.;  39  Qa.  E.,  312. 


256         SUPREME  COURT  OF  GEORGIA. 

Nichols  vs.  Hampton. 

McCay,  Judge. 

It  must  be  admitted  that  these  papers  fail  to  fill  the  com* 
moD  law  idea  of  a  mortgage.  They  are  not  under  seal;  thef 
contain  no  words  of  conveyance,  and  are  painfully  meagn 
in  their  description,  not  only  of  the  debt  intended  to  be  se- 
cured, but  of  the  property  in  which  the  lien  is  intended  to 
be  createil.  But  our  Code  requires  no  specifieil  form  to  coo- 
stitute  a  mortgage.  It  conveys  no  title,  and  it  is  not  reqoini 
to  be  under  seal.  It  is  sufficient  if  it  specifies  the  |>roper^) 
state  the  debt  and  show  that  the  parties  intend  to  cretteA 
lien:  Revised  Code,  section  1945.  Taking  these  papers  to- 
gether, they  show  pretty  plainly  that  the  debt  intended  toh 
secured  is  $350,  as  the  papers  specify;  that  a  bay  mm 
was  (so  far  as  this  issue  is  concerned)  the  property,  and  tM 
the  parties  intended  to  create  alien  for  that  amount  uponttie 
bay  mare.  True,  the  description  will  apply  to  any  bay  mtr^ 
but  there  is  another  description  added,  to-wit:  the  bay  miW 
sold  by  the  plaintiflF  to  Johnson.  Description  of  propcftf 
depends  a  good  deal  upon  its  nature,  and  perhaj>s  this  des- 
cription of  the  mare  is  suflScient  to  put  any  one  who  shooU 
read  the  paper  u|X)n  notice.  It  is  contended  that  no  paper 
can  be  a  mortgage  under  our  Code  until  it  is  proi>erly  pitK 
bated,  and,  perhaps,  recorded.     The  language  of  the  Revised 

•  Code,  section  1945,  gives  much  color  to  this  idea.  The  woidi 
are,  "it  must  be  executed  in  presence  of  or  proven,  before* 
Notary  Public,  etc.,  and  be  recorded  within  three  months. 
But  other  sections  of  the  same  chapter  imply  very  c\etAf 
that  it  was  not  intended  to  change  the  old  law.  Section 
1947  provides  that  any  mortgage,  not  recorded  in  time,eh«D 
take  lien  from  the  date  of  the  record.  Section  1949  provi(to 
that  a  mortgage  not  recorded  in  time,  or  irregularly  recorded, 

•  shall  not  be  a  lien  against  purchasers  without  actual  notice. 
From  this  it  seems  clear  that  if  the  mortgage  be  recorded  is 
time,  it  takes  lien  from  its  date.  And  this  was  the  old  la«r 
Cobb's  Digest.  The  Act  of  1866,  Code,  1509,  provides  tl»s 
a  Notary  need  not  affix  his  seal  to  his  attestation  of  a  deed 
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True,  the  taking  of  the  probate  of  a  deed  is  not  exactly  its 

attestation,  but  it  is  part  of  it — stands  in  the  place  of  it^  and 

ctMues  within  the  spirit  of  this  provision  of  the  Act  of  1866- 

We  are  clear  that,  under  the  decision  of  this  Court  in  the 

ca«of  WiUowski  vs,  Hcdl,  37  Georgia,  678,  this  affidavit  of 

pobate,  if  taken,  as  was  contended,  before  the  plaintiff's 

•ttorney,  was  not  a  legal  probate.     The  Court,  in  that  case, 

decides  that  section  443,  Irwin's  Revised  Code,  prohibits  an 

ittoniej,  who  is  a  Notary,  from  administering  any  oath  re- 

Jiiired  by  law  of  bis  client,  and  Judge  Walker,  in  his  opin- 

iou,  after  an  elaborate  examination  of  the  authorities,  shows 

that,  by  the  practice  of  the  English  Courts,  both  of  law  and 

Aanoery,  affidavits  taken  before  the  attorney  of  the  party 

jMOdociug  them  are  improperly  taken.     We  think  the  rule 

Atnded  on  a  sound  public  policy.     The  subsequent  Act  of 

Mtrch  8th,  1869,  does  not  alter  the  law ;  it  only  cures  defects  in 

ttaes  which  had  at  that  time  occurred,  and  by  this  very  Act,  the 

I^'dature  would  seem  to  intend  that  the  practice  was  not 

only  illegal  in  the  past,  but  that  it  was  intended  it  should 

nmain  illegal. 

Under  the  proof,  the  claimant  would  seem  to  be  an  inno- 
Mt  purchaser.  The  mortgagee  has  no  natural  equity  in  her 
b?or.  She  must  stand  on  her  strict  legal  rights.  To  get 
ker  lien  good  against  the  right  of  the  claimant,  who  brought 
^re  record  and  without  notice,  she  must  bring  herself 
VJIIiin  the  precise  letter  of  the  law.  This  she  has  failed 
|;do,  if  the  proof  shows  her  mortgage  was  not  pFtoperly 
Q^and,  therefore,  not  proi>erly  recorded  in  three  months. 
art  should  have  so  charged  the  jury,  and  if  the  proof 
[them  that  the  probate  was  before  the  plaintiff's  attor- 
rdaimant  should  have  had  the  verdict. 
ant  reversed. 
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Spalding  Kenan,  executor,  plaintiff  in  error,  vs.  Chasleb 
DuBiGNON  et  cU.f  administrators,  defendants  in  error. 

1.  Where  a  suit  is  brought  by  administrators  against  an  attomef  ftr 
money  collected  by  him  as  their  attorney,  and  not  as  an  attoro^for 
their  intestate,  the  allegation  in  the  pleadings  of  their  representative 
character  is  mere  surplusage,  as  they  were  entitled  to  maintaiii  tk 
action  in  their  own  names.     (R.) 

2.  Suit  being  brought  by  administrators,  proof  of  their  repreaentadvt 
character  is  unnecessary,  unless  denied  by  plea.     (R.) 

Pleading.  Administrators.  Tried  before  Judge  RoBiNSOV. 
Baldwin  Superior  Court.     February  Term,  1872. 

Charles  DuBignon  and  David  J.  Bailey,  as  adroioistraioD 
of  Seaton  Qrautland,  deceased,  brought  complaint  agaimfc 
Spalding  Kenan,  as  executor  of  Augustus  H.  Kenao,  ck- 
ceased,  for  $3,326  37,  alleged  to  have  been  collected  by  itH 
testator  as  attorney  at  law  for  plaintiffs,  and  for  which  hebd 
failed  to  account.  « 

The  defendant  pleaded  the  general  issue,  and  set-off  to  the 
amount  of  $2,000  for  fees  due  to  defendant's  testator  fcnr  pro- 
fessional services  rendered  to  plaintiffs. 

Upon  the  trial,  plaintiffs  tendered  in  evidence  a  certified 
copy  of  the  order  of  the  Court  of  Ordinary  for  the  oountj 
of  Baldwin,  dated  May  7th,  1866,  appointing  Charles  Da- 
Bignon and  David  J.  Bailey,  administrators,  with  the  will 
annexed,  upon  the  estate  of  Seaton  Grantland,  deceasedi 
"  upon  their  entering  into  bond  for  the  sum  of  $600,000.** 

Also,  a  paper  purporting  to  be  letters  of  administratioOi 
with  the  will  annexed,  of  Seaton  Grantland,  deceased,  nami^;  : 
Charles  DuBignon  and  David  J.  Bailey  as  such  administft-  • 
tors,  dated  May  7th,  1866.     The  paper  recited  that  uaitj 
DuBignon  and  Bailey  had  given  bond. 

The  defendant  objected  to  both  of  said  papers,  upon 
ground  that  they  showed  a  grant  of  administration  to 
plaintiffs,  with  the  will  annexed,  of  Seaton  6rantland|  opoA 
the  personal   bond  of   the  plaintiffs,  without  securilji  mJ 
required  by  positive  law,  and  did  not,  in  themselyeSy  llMri^ 
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iny  right  or  jurisdiction  in  the  Ordinary  to  grant  adminis- 
lation  without  bond  and  security  in  double  the  amount  of 
;he  estate.  The  objection  was  overruled  by  the  Court  and 
kfendaot  excepted. 

Evidence  was  introduced  as  to  the  indebtedness  of  defend- 
infs  testator  to  plaintiffs,  unnecessary  here  to  l>e  set  forth. 

The  plaintiffs  having  closed,  defendant  moved  for  a  non* 
mii,  on  the  ground  that  there  had  been  no  evidence  intro- 
iaoed  to  show  plaintiffs  to  be  the  lawful  administrators,  with 
die  will  annexed,  of  Seaton  Grantlaud,  deceased.  The  mo- 
tion was  overruled  and  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiffs  for  $2,893  74. 
Che  defendant  moved  for  a  new  trial,  upon  the  following 
{RNinds,  to-wit: 

lat  fieeause  the  Court  erred  in  overruling  the  motion  for 
tieiiHBuit. 

2d.  Because  the  verdict  was  contrary  to  evidence. 

The  defendant  made  no  objection  as  to  the  verdict  of  the 
U7)  provided  the  plaintiffs  be  held  on  their  foregoing  evi- 
hieeto  be  lawful  and  valid  administrator  with  the  will 
lonexed. 

The  motion  for  a  new  trial  was  overruled  by  the  Court 
ad  defendant  excepted,  and  assigns  error  upon  each  of  the 
koaid  rulings. 

iiWiLLiAM  McKiNLEY,  for  plaintiff  in  error.  1st.  The 
stifid  copy  of  the  order  and  the  letters  appointing  plaintiffs 
pinistrators,  with  the  will  annexed,  were  admitted  without 
evidence  of  the  probate  of  a  will :  2  Greenleaf 's  Ev.,  sec. 
1  IL,  sec.  518;  1  Jarm.  on  Wills,  214;  1  Williams 
SiV,  239,  280;  2  lb.,  1342;  2Selw.  N.  P.,  597;  2Ga. 
^20;  4  T,  R.,  260;  Fonb.  Eq.,  B.  IV.,  pt.  2,  chap.  1, 
2.  2J.  Saivl  letters  and  order  show  on  their  face  that 
were  granteil  without  security  :  2  Greenl.  Ev.,  sec.  339; 
s,  sees.  2397,  2412,  2466. 

BAWFORD  &  Williamson,  for  defendants.     1st.  Plain- 
inajf  sue  in  individual  or  representative  character:  16 
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Ga.  R.,  190;  18  lb.,  679;  2  Williams  on  Ex'rs,  1695.  2i 
The  general  issue  admits  the  character  used:  4.  Har.B.,299; 
4  Gill.  K,  166 ;  3  Strobh.  R.,  484 ;  11  Humphries  R,  656; 
31  Maine  503;  2  Greenl.  Ev.,  338.  3d.  Probate  of  will 
need  not  be  proven:  4  Ga.  R.,  148;  2  Greenl.  Ev., 339; 
1  Williams  on  Ex'rs  460.  4th.  The  Act  of  1866,  dispensiag 
with  security  is  still  in  operation  :  Const.  1868,  Art  XL,  sea 
3.     Vested  rights  reserved :  Const.  1868,  Art  XL,  sec  6. 

Warner,  Chief  Justice. 

It  appears  from  the  record  in  this  case  that  the  plaintift 
brought  their  action  as  administrators  of  the  estate  of  Seatoi 
Grantland,  deceased,  against  the  defendant  as  execator  d 
A.  H.  Kenan,  deceased,  for  the  sum  of  $3,326  37,  for  moo^ 
collected  by  defendant's  testator  as  an  attorney  for  theplaiiH 
tiffs,  and  not  as  an  attorney  of  their  intestate.  To  this  ifr 
lion  the  defendant  filed  two  pleas,  the  general  issue  and  phi 
of  set-off,  in  which  latter  plea  the  defendant  alleges  that  th 
plaintiffs,  as  administrators  as  aforesaid,  before  and  at  dc 
commencement  of  their  said  action,  were  indebted  to  bimii 
executor  the  sum  of  $2,000,  etc.  Ou  the  trial  of  tlie  cu^ 
the  plaintiffs  offered  in  evidence  their  letters  of  adminiati" 
tion,  and  the  order  of  the  Court  of  Ordinary,  from  which  il 
appeared  that  the  plaintiffs  were  administrators  with  the  will 
annexed  of  Seaton  Grantland.  The  defendant  objected  to 
the  introduction  of  this  evidence  upon  several  grounds,  wliid 
objections  were  overruled,  and  the  papers  read  in  evidence 
The  defendant  then  made  a  motion  to  non-suit  the  plaintiS) 
on  the  ground  that  the  evidence  offered  by  them  to  siKrtI 
that  they  were  the  lawful  administrators  with  the  will  ^ 
nexed  of  Seaton  Grantland,  did  not  show  that  fact,  hai($ 
the  contrary,  showed  they  were  not  the  lawful  admioiflblf 
tors.     The  motion  for  non-suit  was  overruled  by  the  CooAii 

After  hearing  the  other  evidence  in  the  case,  and  undeifi| 
charge  of  the  Court,  the  jury  found  a  verdict  for  thepldf 
tiffs.  A  motion  was  made  for  a  new  trial,  on  the  ground  w( 
the  Court  erred  in  overruling  the  defendants'  motioo  M 
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and  on  the  furtlier  ground  that  the  verdict,  being 
if  the  plaintiffs  in  their  alleged  pretended  capacity 
administrators,  with  the  will  annexed  of  Seaton 
I,  deceased,  is  a  verdict  against  evidence  and  with- 
ice.  The  Court  overruled  the  motion  for  a  new 
the  defendant  excepted.  In  our  judgment,  the  mo- 
new  trial  was  properly  overruled.  The  plaintiffs 
led  to  maintain  the  action  in  their  own  names,  with- 
bing  themselves  as  administrators,  and  if  they  did 
e  themselves,  it  was  merely  surplusage.  Besides,  it 
ue  in  the  capacity  of  administrators,  it  was  not  nec- 
theni  to  prove  their  authority  to  sue  in  that  ca- 
the  trial,  when  the  defendant  had  pleaded  to  the 
the  action,  and  pleaded  a  set-off  against  them  io 
ty  in  which  they  sued  as  administrators,  without 
heir  authority,  in  his  plea,  to  sue  in  that  capacity, 
le  plaintiffs  undertook  to  do  more  than  they  were 
>  do  at  the  trial,  did  not  prejudice  the  defendant's 
'  any  of  his  rights,  so  far  as  we  can  perceive.  The 
is  right,  under  tlie  admission  made  in  the  record  as 
ebtedness  of  the  defendant's  testator  to  the  plain- 
there  was  no  error  in  the  Court  in  refusing  to  dis- 

judgment  of  the  Court  below  be  affirmed. 


1  Clark  &  Company,  plaintiffs  in  error,  vs. 
UtdS  L.  Neufville,  defendant  in  error. 

^  k  a  sale  of  goods,  with  a  warranty  of  quality,  and  a  de- 

HeoeptaDce  by  the  buyer,  and  the  goods  prove  not  to  corres- 

Ikt  warranty,  and  there  is  no  fraud  by  the  seller,  the  meas-        \  g|^  3 

■igttia  the  difference  between  the  price  paid  and  the  value        »-— *" 

HfltaiUiay  actually  were  at  the  time  and  place  of  the  sale 

||k|Dftther  with  such  consequential  damages,  if  any  there 

pji  vnllitt  the  rale,  excluding  indirect  and  speculative  dam- 

fWM'fWeiwion,  by  the  buyer,  of  a  contract  in  a  case  of  the 
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Bile  and  deliyeiy  of  goods,  nnless  the  buyer  retam  or  offer  to  r 
the  goods,  and  if,  by  his  own  act,  as  by  a  sale  of  a  portion  of  1 
he  render  such  delivery  impossible,  the  bayer  cannot,  of  his  owi 
tion,  rescind. 

Sale.    Warranty.    Measare  of  damages.    Rescisrion. 
fore  Judge  Gibson.     Richmond  Superior  Court    Jao 
Term,  1872. 

Francis  L.  Neufville  brought  assumpsit  against  Job 
Clark  &  Company  for  $5,000  damages,  sustained  by  pla 
on  account  of  the  &ilure  of  defendants  to  deliver  seven 
dred  and  four  bags  of  clay  peas,  containing  one  thoc 
three  hundred  and  seventy-eight  bushels,  of  the  same  qi 
as  the  samples  exhibited  to  plaintiff  at  the  time  the  pon 
was  made.  Plaintiff  alleged  that  he  purchased  said  daj 
for  the  New  Orleans  market;  that  he  communicated  thi 
to  the  defendants  at  the  time  of  the  purchase,  and  tha 
peas  delivered  were  wholly  unsuitable  for  said  market 
defendants  pleaded  non-assumi)sit. 

The  evidence  disclosed  the  following  facts:  In  M 
1871,  defendants  had  in  a  warehouse  in  Atlanta  seven 
dred  and  four  sacks  of  peas.  M.  Hyams,  acting  as  agei 
the  plaintiff,  was  desirous  of  purchasing  a  quantity  o 
variety  known  as  "  clay  peas."  He  was  informed  by  de 
ants  that  six  hundred  and  fifty-three  sacks  of  their  pc 
Atlanta  were  of  that  variety,  and  fifty-one  sacks  we 
mixed  peas.  Samples  were  exhibited  to  him.  Plaintifl 
not  want  the  latter,  but  as  defeudants  declined  to  divid 
lot,  he  took  them  all  at  $2  35  per  bushel.  The  plaintil 
not  examine  the  peas,  but  bought  by  sample,  the  defem 
guaranteeing  that  the  bulk  should  be  of  the  same  qu 
By  the  contract,  the  defendants  were  to  deliver  the  pel 
board  the  cars  in  Atlanta,  consigned  to  Dupree,  Rev 
Company,  New  Orleans,  and  upon  the  delivery  of  nu 
receipts,  as  in  good  order,  the  plaintiff  was  to  pay  the  ] 
all  of  which  was  done.  On  the  17th,  19th  and  90 
March,  the  peas  arrived  in  New  Orleans,  less  fiirty  bo 
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ansportation^  for  which  $2  80  per  bushel  was  paid 
ilroad,  and  on  the  2l8t  of  March,  twenty-eight  sacks 
I  for  $3  25.  A  short  time  after  their  arrival,  plain- 
ved  letters  stating  that  the  peas  did  not  correspond 
samples,  and  on  March  23d,  1871,  he  called  on  the 
ts  and  so  stated.  The  plaintiff  testifies  that  the  de- 
told  him  to  have  the  peas  examined  and  the  matter 
set  right.  On  this  point  the  evidence  is  conflicting. 
9th  of  March,  a  survey  was  held  by  persons  selected 
msignors,  and  the  result  declared  to  be  that  one  hun- 
ninety-eight  sacks  were  up  to  the  sample;  that  the 
mixed,  and  that  the  sacks  containing  them  were  not 
able.  On  the  3d  of  April,  the  plaintiff  called  on 
dants  and  told  them  that  the  peas  were  subject  to 
er.  On  the  7th  of  April,  the  plaintiff  sent  a  letter 
ants,  saying  that  unless  a  satisfactory  arrangement 
3  by  the  morrow,  the  peas  would  be  sold  at  their 
le  defendants  declining  to  act,  the  pea^  were  sold  as 
On  the  20th  of  April,  one  hundred  and  seventy 
y  peas,  at  $1  90.  On  the  20tli  of  April,  three  hun- 
eleven  sacks,  mixed  [leas,  at  $1  75.  On  the  22d  of 
le  hundred  and  ninety-five  sacks,  mixed  peas,  at 
These  amounts,  with  the  twenty-eight  sacks  previ- 
}  on  the  2l8t  of  March,  made  the  seven  hundred 
sacks.  The  plaintiff  introduced  witnesses  who  ex- 
he  peas  in  New  Orleans  and  testified  that  the  ma- 
bbe  sacks  were  not  clay  peas.  The  defendants  proved 
066  who  had  examined  the  peas  in  Atlanta  that  six 
ppd  fifty-three  sacks  were  clay  peas.  Samples  were 
tlo  the  jury. 

NVt  ebarged  the  jury  as  follows,  to-wit :  "That  if  the 
Iglfd  by  the  defendant,  to  plaintiffs  in  Atlanta,  were 
gl  p6a8  which  plaintiffs  contracted  to  buy,  then  they 
lii^lbr  defendant,  that  being  a  compliance  with  the 
^|M  lint  if  they  should  find  that  the  peas  so  de- 
Jg00nta^,  were  not  the  kind  which  plaintiffs  had 
ff  then  the  measure  of  plaintiffs'  damaged 
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would  be^  the  diflTerenoe  between  the  price  paid  for  the  pe«f 
by  plaintiSd  and  the  price  for  which  the  peas  were  sold  ifl 
New  Orleans,  adding  to  said  difference  all  proper  expeoBei 
incurred  by  plaintiffs,  such  as  freiglit,  inspection,  etc,  sad 
also  interest." 

In  accordance  with  said  charge,  the  jury  rendered  a  verdict 
for  the  plaintiffs,  for  $1,651  12.  Whereupon  the  defeadaot 
moved  for  a  new  trial,  upon  the  ground  that  the  Court  erred 
in  the  aforesaid  charge.  The  motion  was  overruled  and  de* 
fendants  excepted,  and  now  assign  said  ruling  as  error. 

W.  H.  Hull  ;  J.  C.  C.  Black,  for  plaintiffs  in  error, 
1st.  Damages  on  breach  of  warranty:  1  Ga.  R.,  591;  22  jfli 
274;  23  lb.,  17;  26  76.,  704;  30  /6.,  418.  Consequential, 
damages  not  too  remote  may  be  added :  Sedg.  on  Dam.,  280L 
Rule  same  in  case  of  misrepresentation:  30  Ga.  R.,  950.  2d,, 
The  rule  of  damages  laid  down  by  the  Court  can  only  bt 
sustained  in  cases  of  rescission  :  24  Ga.  R.,  441 ;  25  J6.,  718} 
Se<lg.  on  Dam.,  296.  3d.  Right  to  rescind  exists  wheo: 
Code,  sees.  2610, 3117  ;  22  E.  C.  L.  R.,  196;  70  lb.,  626; 
Smith's  Mer.  Law,  634;  Ad.  on  Con..  272.  4th.  There  cm 
be  no  rescission  in  part :  Code,  sec.  2809 ;  2  Pars,  on  Coo.| . 
679;  20  IIow.  R.,  154;  8  Greenleafs  R.,  30. 

Barnes  &  Comming,  for  defendant.  1st.  The  rights  of 
the  parties  upon  a  breach  of  warranty  are  to  be  fixed  with 
reference  to  New  Orleans :  Benj.  on  Sales,  665-671.  2d.  There 
was  a  legal  fraud  upon  the  part  of  the  sellers:  Benj.  on  Saleij 
337-345;  Code,  sees  2592,  3117;  36  Ga.  R.,  648.  3d, 
Distinction  between  breach  of  warranty  and  non-i)erformance 
of  contract:  Benj.  on  sales,  443-450;  10  Ex.  R.,  191;  6 B. 
&  Aid.,  250;  18  Q.  B.,  560;  17  C.  R.,  619. 

McCay,  Judge.  ^ 

These  peas  were  sold  with  a  warranty,  delivered  aocordiog 
to  the  agreement,  accepted  and  paid  for.  There  is  no  pn> 
tence  of  fraud ;  the  defendants  below  supposed  the  peas 


ATLANTA,  JULY  TERM,  1872.  265 

Clark  k  Company  V9.  Neafville. 

88  described.  There  has,  without  doubt,  been  a  breach  of  the 
VBrraDty,  aod  the  plaintiff  was  entitled  to  a  verdict  The 
Dolj  question  is,  what  is  the  proper  and  legal  measure  of 
diBuiges?  The  Court  charged  the  jury,  in  substance,  that 
tke  price  paid  and  expenses,  less  what  the  peas  sold  for,  was 
tketnie  criterion.  In  other  words,  the  Judge  told  the  jury 
tfat  if  there  was  a  breach  of  warranty,  the  peas,  when  the 
hel  was  discovered  and  notice  given,  were  at  the  defendant's 
riik,  aod,  as  he  did  not  take  them  away,  they  were  properly 
M  OB  his  account,  and,  being  due  to  the  plaintiff  the  price 
i  the  peas  and  the  expenses  of  their  transportation,  he  was 
afiUed  (0  a  credit. 

Onr  Code,  section  2610,  says,  '^  a  breach  of  warranty,  ez- 
vw  or  implied,  does  not  anniU  the  ecUe^  if  executed,  but 
ihPBilhe  purchaser  a  right  to  damages.^'  If  this  be  so,  these 
MM  were  not  at  the  risk  of  the  defendant  at  any  time  after 
hef  were  delivered,  accepted  and  paid  for.  It  was  not  in 
ki power  of  the  plaintiff  to  make  them  the  defendant's  prop- 
rtf  again  and  sell  them  at  his  risk.  The  breach  of  the 
mranty  did  not  annul  the  sale.  The  plaintiff  had,  on  the 
tach,  a  right  to  an  action  for  the  damages  done  him  at  the 
lie.  He  had  no  right  to  cast  upon  the  defendant  the  loss 
used  by  the  fall  of  peas  in  the  market,  and  that  was  no 
tn  the  wrong  done  him  by  the  defendant.  And^ 
the  evidence  in  this  case,  that,  under  the  charge  of  the 
nt,  was  a  material  matter. 

n^jsure  of  damages  on  the  breach  of  warranty  in  an 
iited  contract,  is  the  difference  between  the  price  paid  and 
real  value  of  the  article  at  the  time  and  place  of  sale, 
id  the  rule  adopted  by  this  Court:  1  A'eZZy,  691;  23 
17;  2S  GfL,  704;  30  Go.,  948;  and  this  is  the  common 
Lord  Tenderden,  in  2  B.  and  Ad.,  461,  says :  "  Where 
property  in  rhe  specific  chattel  has  passed  to  the  vendee 
Ihe  price  has  been  paid,  he  has  no  right,  on  the  breach  of 
uiy^  to  return  the  article  sold,  revest  the  property 
wtidor  niid  recover  the  price.  He  must  sell  on  the 
rvnly,  uule^§  there  has  been  a  condition  in  the  contract 

Wm^  XLTL     1 S. 
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providing  for  a  return :"    Strut  t?«.  Blay,  2d  B.  and 
461. 

If  there  be  fraud  in  the  sale  the  rule  in  different 
sale  is  void,  and  the  vendee  has  a  right  on  discovery  o 
fraud  to  rescind :  Sedgwick  on  Damages,  280.  But  an 
to  rescind  is  not  enough.  The  plaintiff  must  put,  or  ot 
put,  the  vendee  in  the  situation  in  which  he  found  him. 
must  be  able  to  rescind,  that  is,  redeliver  to  the  vendee: 
2809,  20  Howard,  154.  We  will  not  say  that  the  diff( 
between  the  price  paid,  and  the  value  of  the  unsound  i 
at  the  time  and  place  of  sale,  is  the  only  damages  tha) 
be  recovered.  That  is  the  measure  of  the  direct  daa 
But  if  there  be  also  indirect  damages,  growing  direct! 
of  the  transaction,  capable  of  computation  with  reasfl 
certainty,  they  may  also  be  recovered :  See  Code  2893- 
Sedgwick  on  Damages,  280.  We  think,  therefore,  thee 
was  wrong;  the  Judge's  charge  is  only  correct  in  a  c 
rescission.  This  was  not,  and  could  not,  under  the  evi( 
be  such  a  case. 

Judgment  reversed. 


James  H.  Porter  et  cd.,  executors,  plaintiffs  in  em 
Eliza  Kolb,  guardian,  defendant  in  error. 

This  Court  will  only  interfere  with  the  verdict  of  a  jury  when  tl 
not  snfficient  evidence  under  the  law  to  authorize  the  verdict, ) 
ing  everything  to  be  true  as  proved.    (R.) 

New  trial.     Verdict.     Before  Judge  Robinson.    M 
Superior  Court.     March  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

A.  G.  &  F.  C.  Foster;  Joshua  Hill,  for  plaint 
error. 

BiLLUPS  &  Bbobston,  for  defendant. 
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RNER,  Chief  Justice. 

I  was  an  action  brought  by  the  plaintiff  against  the  de- 
te,  on  an  account  for  services  rendered  to  the  defend- 
estatrix.  On  the  trial  of  the  case  the  jury  found  a 
for  the  plaintiff  for  the  sum  of  $1,000.  A  motion 
ide  for  a  new  trial,  on  the  grounds  that  the  verdict  was 
7  to  the  charge  of  the  Court,  without  evidence,  and 
y  and  decide<Ily  against  the  weight  of  the  evidence. 
)art  overruled  the  motion  and  the  defendants  excepted, 
ifenseset  up  by  the  defendants  to  the  plaintiff's  action 
at  their  testatrix,  through  kindness,  permitted  the 
rto  remain  at  her  house  for  her  own  benefit  and  com- 
e  only  agreeing  to  furnish  her  with  clothing,  pocket 
and  pay  her  tuition  and  doctor's  bills,  without  any  in- 
that  the  plaintiff  should  make  any  charge  for  her 
J  rendered  to  the  defendants'  testatrix.  The  services 
m]  by  the  plaintiff  to  the  testatrix  of  defendants  was 
proved,  by  at  least  two  witnesses,  (Mrs.  Barnett  and 
from  June,  1865,  up  to  June,  1869.  Mrs.  Barnett 
hat  her  services  were  worth  $60,00  per  month,  and 
n  detail  the  services  jl^rformed.  Camp  also  proves 
formance  of  services  by  the  plaintiff,  and  that  testa- 
>mised  to  remunerate  her  therefor  without  specifying 
inite  amount;  thinks  her  services  to  the  testatrix  were 
|400  or  $500  per  annum. 

evidence  for  the  defendants  in  relation  to  some  of  the 
M  ID  conflict  with  that  of  the  plaintiff.  The  Court 
I  the  jory,  in  relation  to  this  point  in  the  case,  ^'  that 
opira  kl  a  conflict  in  the  testimony,  it  is  the  duty  of  the 
cile  such  conflict,  if  possible,  but  when  it  is  im- 
i  witness  who  had  the  best  opportunity  of  know- 
tbinga  being  equal,  is  entitled  to  most  credit.'' 
ip  because  the  jury  found  for  the  plaintiff,  they 
to  the  charge  of  the  Court.  The  witnesses 
hut  opportunity  to  know  the  facts,  and  who 
to  the  most  credit,  was  a  question  exclusively 
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for  the  jury  to  decide,  and  not  the  Court,  and  it  does  not 
follow  that,  because  the  jury,  under  the  evidence,  thought 
proper  to  give  the  most  credit  to  the  plaintiff's  witnesscB,  that 
the  verdict  is  contrary  to  the  charge  of  the  Court,  but,  on  the 
contrary,  is  entirely  consistent  with  it.  There  can  be  no  pre- 
tence in  this  case  that  there  is  not  sufficient  evidence  in  the 
record  to  support  the  verdict,  if  the  jury  believed  the  plain- 
tiff's witnesses.  The  question  is  not  whether  this  Court 
would  have  rendered  a  venlict  for  the  plaintiff,  had  we  been 
in  the  jury  box,  but  the  question  is  whether  there  is  sufficient 
evidence  in  the  record  to  support  the  verdict  which  the  jury 
have  found  in  the  exercise  of  their  undtobted  jurisdictiott 
and  authority  under  the  law  ?  The  distinction  which  wiB 
authorize  the  Courts  to  interfere  with  the  verdicts  of  jttriei» 
and  when  not  allowed  to  interfere  with  them,  is  this:  when 
there  is  not  sufficient  evidence,  under  the  law,  to  aathori« 
the  verdict,  assuming  everything  to  be  true  as  proved,  then 
the  Courts  will  interfere  and  set  it  aside,  or  in  extraordimiy 
cases,  the  presiding  Judge  may  exercise  a  sound  discretion 
and  grant  a  new  trial,  when  the  verdict  is  decidedly  and 
strongly  against  the  weight  of  the  evidence ;  but  when  thert 
is  sufficient  evidence  to  support  the  verdict,  aUhough  thai 
evidence  may  be  conflicting,  the  Courts  have  no  legal  pow* 
to  interfere  with  and  set  aside  the  verdict,  the  more  especiaOl 
this  Court,  which  is,  alone,  a  Court  for  the  correction  of  erroll 
from  tlie  Superior  and  City  Courts.  This  Court  is  not,  Ik4 
never  was  intended  to  be,  a  tribunal  to  decide  questiooi^ 
fact,  which,  under  the  law,  are  required  to  be  decided  hjfl 
jury  of  the  vicinage,  and  it  is  quite  time  that  parties  and  I 
counsel,  in  view  of  tiie  repeated  rulings  of  this  Courtyi 
so  understand  it.  According  to  the  rule  established  bf  1 
numerous  decisions  heretofore  made  and  reported,  there l| 
no  good  legal  pretext  for  bringing  this  case  before  thisr 
on  the  statement  of  facts  contained  in  the  record,  and  ihtl 
laying  the  plaintiff  in  the  collection  of  her  demand,  aH 
to  her  by  the  verdict  of  the  jury,  which  the  Court  1 
fused  to  set  aside.    We  therefore  affirm  the  judgment  tf  1 
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Coart  below,  and  award  ten  per  cent,  damages,  as  provided 
by  tlie  4221st  section  of  the  Code. 
Judgment  affirmed. 


ToLOMBY  Johnson  alias  Totx)mey  Rogers,  plaintiff  in 
error  t«.  The  State  of  Georgia,  defendant  in  error. 

L  Wbfin,  on  the  trial  of  an  indictment  for  an  assanlt  with  intent  to  marder, 
it  was  discovered,  afler  the  argument  to  the  jury  had  been  begun,  that 
there  was  a  yariance  between  the  proof  and  the  indictment  as  to  the  name 
of  the  person  charged  to  have  been  assaulted,  it  was  not  error  in  the 
Coort  to  permit  the  State  to  call  witnesses  to  prove  that  the  person 
named  was  known  as  well  by  the  name  mentioned  in  the  indictment  as 
Ij  that  mentioned  in  the  proof. 

1  Itia  competent  for  the  State  to  show  on  the  trial  of  an  indictment  for 
MiaoU  with  intent  to  murder,  that  the  person  assaulted  was  known  by 
the  name  mentioned  by  the  indictment,  and  also  by  another  name,  even 
thoogh  the  indictment  does  not  allege  that  he  was  known  by  the  two 
Biffles.  It  is  a  matter  of  description  and  does  not  stand  on  the  footing 
of  •  misnomer  of  the  defendant. 

Criminal  law.  Assault  with  intent  to  murder.  Misnomer, 
iice.  Befare  Judge  Harvby.  Floyd  Superior  Court. 
Rry  Term,  1872. 

Tolomey  Jolinson  alias  Tolomey  Rogers  was  placed  upon 
M  for  an  aa'^aiilt  with  intent  to  commit  murder,  alleged  to 
pve  been  maile  upon  the  person  of  one  Steve  Davenport,  on 

aber  l^^t,  1871.     The  defendant  pleaded  not  guilty. 

EiTiie  prosecutor,  upon  his  first  examination,  testifie<l  that  his 

Ut  wiis  Steve  Debero.     After  the  evidence  was  closed, 

for  defendant  took  the  position  that  a  conviction  could 

had,  on  account  of  the  variance  between  the  indictment 

the  proof,  u»  regards  the  person  alleged  to  have  been 

iuited.     The  Court  remarked  that  he  despised  technicali- 

,  and  for  his  part  wished  that  they  were  all  done  away 

|b;  that  he  would  allow  the  Solicitor  General  to  prove,  if 

i oould|  that  tlie  prosecutor  was  as  well  known  by  the  name 
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of  Steve  Davenport,  as  by  that  of  Steve  Debero,  The  pros- 
ecutor, having  heard  all  that  passed,  was  recalled  and  testi- 
fied that  his  name  was  Steve  Debero,  and  so  he  was  known 
and  called  down  the  country  about  Milledgeville,  but  was 
called  up  there,  Steve  Davenport,  Big  Steve,  and  Ben.  He 
was  corroborated  by  another  witness  as  to  these  facts. 

The  jury  found  the  defendant  guilty.  A  motion  was  made 
in  arrest  of  judgment,  because  the  indictment  charged  the 
assault  with  intent  to  murder  to  have  been  made  upon  Stev( 
Davenport,  when  the  evidence  shows  it  to  have  been  oommitr 
ted  upon  Steve  Debero.  The  motion  was  overruled  id 
defendant  excepted. 

A  motion  was  made  for  a  new  trial  upon  the  followinf 
grounds,  to-wit : 

1st.  Because  the  Court  erred  in  admitting  evidence  tosboi 
that  Steve  Debero  was  as  well  known  by  the  name  of  Stew 
Davenport,  without  any  allegation  in  the  indictment  to  tbi 
effect. 

2d.  Because  the  Court  erred  in  remarking,  in  the  preaeooi 
of  the  jury  in  reference  to  the  exception  to  the  statement  o 
the  wrong  name  in  the  indictment,  that  he  despised  tecbnicali 
ties  and  wished  that  they  were  all  done  away  with. 

The  motion  was  overruled  and  defendant  exceptediftiM 
assigns  error  upon  each  of  the  grounds  aforesaid. 

Underwood  &  Howell,  represented  by  E.  N.  BROTLa 
for  plaintiff  in  error.  Variance  as  to  name  between  iodid 
ment  and  proof  fatal,  except  in  case  of  idem  sonans :  2  Codef' 
Blac,  p.  3,  note  1 ;  Roscoe's  Crim.  Ev.,  103;  1  Bish,  Cria 
Pro.,  sec.  119;  1  Wharton's  Am.  Crim.  Law,  sees.  86| 
258 ;  11  Ga.  R.,  620;  7  Blackford's  R.,  324. 

C.  D.  Forsyth,  Solicitor  General ;  R.  F.  FouoHB^  | 
the  State.  If  the  injured  party  was  known  as  well  bf  ^ 
name  as  the  other,  the  identification  was  complete:  13  0 
R.,  98 ;  18  76.,  38.  Not  error  to  allow  proof  s^r  the  aff 
ment  had  begun :  16  Ga.  R.,  200. 
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McCay,  Judge. 

A  large  discretioa  must  be  allowed  to  the  Circuit  Judge 
uibis  direction  of  the  busiuess  before  him,  and  we  see  no 
tboseof  his  discretion  in  permitting  the  State  to  supply  this 
defect  in  its  testimony.     It  was,  as  the  case  stood,  purely 
fennal.    The  indentification  was  complete,  and  the  proof  was 
9iij  to  make  the  description  of  the  person  assaulted  conform 
to  the  description  in  the  indictment.     As  to  the  remarks  of 
the  Jodge,  they  could  liave  done  the  accused  no  harm.    There 
was  nothing  in  his  case,  as  it  finally  stood,  that  made  the  re- 
ttarks  of  the  Judge  pertinent  to  the  matter  before  the  jury. 
The  Judge,  too,  took  special  pains  to  say  to  the  jury  that  they 
were  to  pay  no  heed  to  them.     It  seems  to  us  that  to  give 
iBiportauce  to  this  matter,  under  the  circumstances,  is  to  sup- 
pose the  jury  to  be  not  only  very  foolish,  but  very  unworthy, 
iod  we  are  not  disposed  to  do  so.     The  only  question  in  this 
e^e  that  we  have  felt  any  doubt  upon,  is  whether  the  proof 
idvanoed  was  competent,  without  an  allegation  in  the  indict- 
ment that  the  person  assaulted  was  known  by  the  two  or 
tliPee  names.     After  consideration,  however,  we  are  of  the 
Apoion  that  it  was  competent  without  the  allegation.    Were 
^  vnriance  in  the  name  of  the  defetidarU,  there  are  authori- 
Uhat  it  was  necessary  the  indictment  should  contain  the 
^e  that  he  was  known  by  both  names.     But  this  is  a 
migde4cnpti(mf  and  in  such  cases  it  is  not  necessary. 
I  ttame  is  nnly  one  means  of  identification,  like  the  color 
ahorse.     True,  an  indictment  for  stealing  a  black  horse 
:  not  be  supported  by  proof  of  stealing  a  white  horse, 
the  cliarge  were  for  stealing  a  cream-colored  horse, 
I  the  proof  showed  a  dun  color,  the  variance  might  be  met 
>wiug  that  it  was  sometimes  called  cream  and  some- 
i  dun* 
fudgmtfot  LjSrmed. 
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The  Montgomery  and  West  Point  Bailroad 
PANY,  plaintiff  in  error,  vs,  John  W,  Duer,  Ordina 
Muscogee  County,  defendant  in  error. 

In  a  suit  against  the  Ordinary  of  a  county  for  taxes  alleged  to  bar 
illegally  collected  from  the  plaintiff,  the  declaration  mast  set  fbi 
facts  showing  such  illegality.    (R.) 

Demurrer.  Pleading.  Taxes.  Before  Judge  Jott 
Muscogee  Superior  Court.    May  Term,  1872. 

Plaintiff  in  error  brought  assumpsit  against  defeodi 
error.  The  only  material  portion  of  the  declaration 
follows : 

''For  that  the  said  county  of  Muscogee^  on  JaDuai 
1870,  and  on  divers  other  days  and  times  before  tha 
had  and  received  illegally,  by  way  of  taxes,  to  and  fori 
of  your  petitioner,  the  sum  of  $1,600,  (a  co|)y  of  wl 
hereto  attached,)  and  afterwards,  to- wit:  on  the  day  an 
aforesaid,  the  said  county  of  Muscogee,  by  said  defe 
then  and  there  undertook  and  faithfully  promised  youi 
tioner  to  pay  to  petitioner  the  said  sum  of  money,  wh( 
defendant  sh^ld  be  thereuuto  afterwards  requested.^' 

"copy  acxx>unt. 
*'  Ckywnty  of  Muaoogee 

To  Montgomery  and  West  Point  Railroad  Company^ 

To  amount  of  taxes  illegally  collected  in  1866 [$  I 

"        «  «  "  «  1867 l*! 

«<        "  «  "  •'  1868 4i 

"        "  «  «  "  1869 31 

$1,09 

Defendant  in  error  demurred  to  the  said  declaratioo 
demurrer  was  sustained  by  the  Court,  and  plaintiff  ii 
excepted  and  assigns  said  ruling  as  error. 

Blandford  &  Thornton,  for  plaintiff  in  error, 

Henry  L.  Benning,  for  defendant  in  error. 


ATLANTA,  JULY  TERM,  1872.  273 

Wardlaw  vs.  McConnell. 

WameRj  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiiT  against  the  de- 

ftodantto  recover  the  sum  of  $1,033.67  for  taxes  iUegaUy 

wHected,    The  defendant  demurred  to  the  plaintiff's  declar- 

fition,  which  demurrer  was  sustained,  and  the  plaintiff  ex- 

oepted.  It  is  not  alleged  in  the  declaration  in  what  manner  the 

texesriTceived  were  illegally  collected.     That  the  taxes  were 

%(%  collected  and  received  by  the  defendant,  Is  the  oonclu- 

»on  of  the  pleader.     The  facts  going  to  show  that  the  taxes 

kadbeen  illegally  collected  and  received  by  the  defendant^ 

flbbold  have  been  alleged,  so  that  the  Court  might  judge 

vbether,  under  the  law  applicable  thereto,  the  taxes  had  been 

iHegally  collected  and  received.  If  the  fact«  had  been  alleged, 

ikOHirt  could  have  determined  whether  the  collection  of 

Ines  was  l^al  or  illegal.     It  is  not  sufficient  for  the  plaintiff 

1o  allege  that  the  collection  of  taxes  was  illegal,  without  al- 

tipng  the  £aM2ts  which  made  it  illegal. 

Lei  the  judgment  of  the  Court  below  be  affirmed. 


JoREPH  M.  Wardlaw,  plaintiff  in  error  vs.  Martha  A. 
McCoxNELL,  executrix,  defendant  in  error. 

IflieQ  »  motmn  is  made  for  a  new  trial  on  the  ground  that  the  Court 
Vtred  ii)  refusing  to  continue  the  cause  on  a  showing  by  the  party  com- 
Siting  tbAt  n  material  witness  is  absent,  and  the  Judge  overrules  the 
otion,  ibvB  Court  will  scan  the  showing  very  closely,  and  will  not 
Ittrfere  u  eiIcsj;  there  is  a  complete  compliance  with  the  rules  of  Court. 
Iti  this  cft^e  Uje  verdict  is  sustained  by  the  evidence,  and,  under  the 
lie  «Q  often  anuounced,  the  judgment  of  the  Court  below  ought  to  be 

lh«  note  lued'  on  is  alleged  to  have  been  paid  -^  the  transfer 
if  noten  and  accounts,  it  is  unnecessary  to  set  them  out  in  the  plea  of 

^ntinunnce.    New  trial.    Before  Judge  Harvey.    Chat- 
^  Superior  Court    March  Term,  1872. 
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Martha  A.  McConnell,  as  executrix  upon  the  estate 
William  McConnell,  deceased,  brought  complaint  agaii 
Joseph  M.  Wardlaw,  on  a  note  dated  January  18th,  18£ 
due  one  day  after  the  elate  thereof,  payable  to  J.  T.  McOo 
nell,  executor,  for  $726.  The  defendant  pleaded  thegeoei 
issue,  payment  and  set-off. 

When  the  case  was  called  for  trial,  defendant  moved  foi 
continuance  upon  the  following  showing,  to-wit:  that  heb 
ordered  a  subpoena  for  Joel  K.  Sanders  to  be  served  by  I 
sheriff  before  last  Court;  that  he  had  supposed  said  subpce 
had  been  served  until  the  last  week  of  Walker  Court, 
which  he  served  nearly  all  the  week  as  a  juror,  when  he  i 
informed  by  the  witness  that  he  had  not  received  it;  tl 
defendant  requested  him  particularly  to  attend  Court  the  q< 
week  at  Summerville,  which  be  promised  to  do;  that  defcs 
ant  had  beard  while  at  LaFayette  Court  that  the  subpa 
had  gone  to  the  wrong  place;  that  the  witness  lived  in  Ch 
tooga  county,  was  not  absent  by  his  consent  or  procureme 
and  he  expected  to  have  him  present  by  the  next  Ooo 
that  his  testimony  was  material,  as  he  expected  to  prove 
him  that  plaintiff  had,  in  the  hearing  of  witness,  when  charj 
with  suing  on  a  note  which  she  knew  to  be  paid,  saidi 
was  doing  no  more  than  others  were  doing  since  the  war, 
every  body  took  all  the  advantage  they  could.  The  cent 
uance  was  refused  and  defendant  excepted. 

The  following  evidence  was  introduced  for  the  plaintifl^ 
wit: 

1st.  The  note  sued  on. 

2d.  The  affidavit  as  to  the  payment  of  taxes  thereon. 

3d.  Martha  A.  McConnell  sworn :  Witness  is  a  wido 
her  son  Joseph  T.  McConnell  had  the  note  and  was  tbeaeti 
executor  until  he  was  killed  at  the  battle  of  Chickamtm 
soon  afterwards  she  obtained  the  note;  supposed  herflOO|l 
the  taxes ;  last  Court  she  had  paid  the  taxes  as  direota^tl 

;  that  she  had  not  paid  the  taxes  for  two  yean  bal 

last  Court  until  then,  because  she  was  in  doubt  wImI) 
she  could  collect  the  note.     William  McConnell  left' |M 
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iree  of  them  had  died  since  the  war^  leaving  minor 
ven  in  number^  interested  in  the  note;  her  son 
no  children;  she  borrowed  $600  in  Confederate 
[]g  the  late  war  from  defendant  and  gave  her  note 
x>ught  a  piano  with  the  money,  which  she  has  sold 
ir  for  $175;  she  was  due  him  another  note  for 
money;  she  had  told  him  that  these  credits  should 
>te;  she  believed  the  balance  was  due. 
)er's  Table  showing  Confederate  money,  at  the 
100  was  borrowed,  to  be  worth  three  for  one  in 


itiff  closed. 


EVIDENCE   FOR  DEFENDANT. 


•ris,  sworn :  Had  a  conversation  with  Joseph  T. 

in  Ringgold,  about  the  note  sued  on  and  the 
less  liad  wheat  belonging  to  defendant  for  sale ; 
bnnell  have  it  with  the  understanding  that  it 
t  be  credited  on  the  note;  does  not  recollect  how 

there  was. 

ttijohn,  sworn  :  Witness  had  a  conversation  with 
[cConnell  relative  to  a  note  given  by  defendant  to 
itor  for  $700  or  thereabouts ;  that  McConnell  said 
I  about  paid  off  in  certain  claims  transferred  to 
adant;  witness  had  been  doing  the  business  for 
I  which  the  debts  were  contracted,  which  were 

0  McConnell,  and  McConnell  wished  to  know  if 

1  reliable  men ;  McConnell  afterwards  told  wit- 
had  collected  the  claims. 

^toeflses  were  introduced  by  both  plaintiff  and 
apeacbing  and  sustaining  the  witness,  Pettijohn. 
ntarned  a  verdict  for  the  plaintiff.  Defendant 
i  new  trial,  among  other  grounds,  because  the 
fel  overraling  the  motion  for  a  continuance,  and 
fiacdiol  was  contrary  to  the  evidence.  The  mo- 
Iniled  and  defendant  excepted,  and  assigns  error 
fidMl  groands  aforesaid. 
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Wright  &  Featherston,  for  plaintiff  in  erroi 
F.  A.  KiRBY,  for  defendant. 
McCay,  Judge. 

The  continuance  of  a  case  is,  by  the  statute,  p1a< 
discretion  of  the  Court.  Trne^  this  Court  will  iu 
the  exercise  of  that  discretion,  and  if  it  lias  been  i 
made  use  of  to  the  injury  of  the  party  losing  the  < 
final  hearing,  this  Court  will  interfere.  Still,  we  i 
the  nature  of  the  case,  give  every  presumption  to  tl 
of  the  Court.  In  this  case,  the  showing  has  the  s 
feet  that  it  does  not  show  any  subpoena  to  have  iss 
that  is  said  is,  that  the  defendant  ordered  a  subp 
^  served.  To  whom  did  he  give  the  order?  Thi« 
y^  appear.  It  would  be  presuming  a  great  deal  in  fa> 
showing  to  presume  the  order  to  have  been  gi\ 
/  .  clerk,  with  an  additional  order  to  him  to  give  it  to 
The  rule  is  that  no  presumptions  are  to  be  made  i 
.fluch  showings.  They  are  made  ex  parte,  and  tl 
one  who  relies  upon  it  is  to  make  it  conform  to  th 

It  was  no  necessary,  or  even  proper  part  of  the  p] 
In       ment  that  the  notes  and  accounts  should  be  set  out 

As  to  the  verdict,  we  think  there  is  evidence  si; 
the  record  to  justify  it.  True,  there  is  strong  evi 
the  debt  was  paid,  or  admitted  to  be  paid ;  but  th< 
of  the  witness  was  attacked,  and  it  was  for  the  jur 
it.  We  are  very  reluctant  to  disturb  a  verdict,  oi 
when  the  Judge  who  presided  at  the  trial  refuses  t4 

Judgment  affirmed. 


y 


.r. 
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Ilus  Daniel,  plaintiff  in  error,  vs.  Hilliard  H.  Sulli- 
van, defendant  in  error. 

lie  domidl  or  residence  of  a  person  of  full  age,  and  laboring  under  no 
dinbilit/,  is  the  place  or  coanty  where  the  family  of  sach  person  shall 
pennanenUy  reside,  if  in  this  State,  and  suit  shoald  be  there  instituted 
qaiostbim.     (R.) 

Venae.  Domicil.  Residence.  Before  Judge  Johnson. 
Jbot  Superior  Court.     March  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

ICiRioN  Bethune,  represented  by  B.  B.  Hinton,  for 
mtiff  in  error. 

5.H.  WoERiLL;  W.  A.  Little,  for  defendant. 

rABNEB,  Chief  Justice. 

be  plaintiff  sued  the  defendant  on  a  promissory  note  in 
ooanty  of  Talbot.  Tiie  defendant  filed  his  plea  in  abate- 
I  to  the  jurisdiction  of  the  Court,  alleging  that  he  was  a 
^  and  resident  of  the  county  of  Monroe,  in  this  State, 
evidence  on  the  trial  went  to  show  that  the  defendant 
A  married  man,  that  his  wife  and  family  resided  in  the 
of  Monroe,  but  that  the  defendant  had  a  plantation 
1  county  of  Talbot,  and  spent  a  considerable  portion  of 
ae  in  the  latter  county.  The  Court  charged  the  jury 
^if  the  defendant  had  a  family  at  and  before  the  com- 
it  of  the  suit,  consisting  of  his  wife  and  children, 
had  not  abandoned,  and  if  his  wife  and  children 
rojonently  resident  and  domiciled  in  the  county  of 
JO  this  State,  then  the  defendant,  by  o[>eration  of 
AS  a  citizen  of  Monroe  county,  although  he  might  have 
^place  in  Talbot  county  and  spent  most  of  his  time  at 
To  thb  charge  as  given,  and  the  refusal  to  charge  as 
the  i>lauUiff  excepted.  There  was  no  enror  in  the 
1^  of  the  Court  to  the  jury  on  the  £Eict8  as  disclosed  in 
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the  record,  or  in  refusing  to  charge  as  requested.  The  dooi* 
cil  or  residence  of  a  person  of  full  age,  and  laboring  ante 
no  disability,  is  the  place  or  county  where  the  family  ofsodi 
person  shall  permanently  reside^  if  in  this  State,  and  suit 
should  be  instituted  against  him  in  that  county:  Code,  ItXk 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Robert  N.  Booth,  plaintiff  in  error,  vs.  Thomas  P.  Saf- 
fold, defendant  in  error. 

1.  Where  A  and  B  entered  into  a  written  contract,  in  which  kngnmH^ 
sell  and  make  a  fee  simple  title  to  B  to  a  parcel  of  land,  and  B  ipMli 
to  pay  to  A,  $800  in  cash  on  a  fixed  day  thereafter,  and  to  giv«  ontkil 
day  his  note  for  $300,  due  one  year  thereafter,  and  B  took  ponenoa 
of  the  Innd : 

Held,  That  the  covenants  of  A  to  make  the  deed,  and  of  B  to  piy  ^ 
money,  were  mutual  and  dependent  covenants,  and  an  action  wooldi(< 
in  favor  of  A  for  the  money  on  his  ofifer  to  perform,  and  B  IhensfM 
failing  or  refusing  to  pay  the  money. 

2.  In  mutual  covenants  of  this  character,  it  is  not  necessary  that  a  fatam 
tender  shall  be  made  by  either  party.     If  one  offers  to  perfom 
part  of  the  covenant  and  the  other  refuses,  the  right  of  action  ii 
plete,  and  it  is  not  necessary  that  the  party  offering  to  perform 
prepare  the  deed  and  tender  the  same. 

8.  If  B  buy  land  from  A  and  take  possession,  he  cannot  resist  the 
ment  of  the  purchase-money  if  he  has  not  been  disturbed  in  the 
session  by  showing  A's  want  of  title,  unless  he  show  that  A  isii 
ent,  or  show  other  facts  to  establish  the  insufficiency  of  his  wanal^*. 

Covenants.   Tender.    Warranty.    Before  Judge  BoE 
Morgan  Superior  Court.     March  Term,  1872, 

Thomas  P.  Saffold  brought  assumpsit  against  Robert] 
Booth,  and  alleged  that  on  November  25th,  1867,  pli 
and  defendant  entered  into  a  written  contract,  by 
plaintiff  agreed  to  make  to  defendant  a  fee  simple  title  to  a  i 
tain  house  and  lot  in  the  town  of  Madison,  in  oonside 
of  which  said  defendant  agreed  to  pay  to  plaintiff  i 
January  Ist,  next  thereafter,  and  to  give  his  note  fori 
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e  December  25th,  1868 ;  that  after  the  making  of  the  said 
itract  said  defendant  went  into  possession  of  said  property 
the  owner  thereof;  that  said  defendant  has  failed,  and  re- 
ed to  pay  said  sura  of  money,  and  to  give  his  note;  that 
jDtiflT  has  been,  and  now  is  ready  to  make  to  said  defend- 
a  fee  simple  title  to  said  house  and  lot,  whenever  said  de- 
dant  will  perform  his  part  of  said  agreement.  Prays  pro- 
%  may  issue,  etc. 

rhe  defended  pleaded :  1st,  The  general  issue ;  2d,  That 
contract  sued  on  was  made  with  the  understanding  that 
was  to  pay  for  said  property,  with  the  proceeds  of  a  house 
lot  sold  by  him  to  Dr.  \V.  L.  Hitchcock ;  that  said 
ehoock  has  failed  to  pay  said  purchase-money  which  has 
kred  defendant  unable  to  meet  his  engagement,  thuscon- 
onally  entered  into ;  3(1,  Paramount  title  to  said  property 
chased  in  a  person  other  than  plaintiff. 
%e  evidence  is  unnecessary  to  an  understanding  of  the 
Won  of  the  Court,  and  is  therefore  omitted. 
*he  jury  returned  a  verdict  for  the  plaintiff  for  $1,100 
icipal,  $304  24  interest  and  costa  of  suit.  The  defendant 
red  for  a  new  trial  on  the  following  grounds,  to-wit : 
St.  Because  the  Court  refused  to  charge  as  requested,  as 
>W8:  "That  if  the  jury  believe  from  the  evidence  that 
Dtiff  did  not  have  a  good  title  to  the  whole  of  said  prop- 
i  he,  defendant,  is  not  required  by  law  to  pay  the  pur- 
to^money,  and  then  sue  upon  a  breach  of  the  warranty, 
toay  avail  himself  of  plaintiff's  not  having  such  a  title 
^defimse  to  an  action  against  him  to  recover  the  purchase- 


1^ 


%  Beeanse  the  Court  erred  in  charging  the  jury  as  fol- 
^Tliat  by  the  contract  the  obligations  of  plaintiff  and 
r  were  concurrent  and  to  be  performed  at  the  same 

the  Court  erred  in  charging  the  jury  as  fol- 
the  declaration  made  to  the  defendant  by  the 
be  was  ready  and  willing  to  make  a  deed  to 
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the  defendant  if  ho  would  pay  the  money,  was  a  sufficaest 
legal  tender  of  the  deed." 

4th.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
lows: ^'That  the  question  as  to  whether  or  not  the  pUiatiff 
had  a  good  title  to  said  property  has  nothing  to  do  withtb 
case." 

5th.  Because  the  verdict  of  the  jury  is  contrary  to  the&l- 
lowing  charge  of  the  Court:  ^'By  the  terms  of  this  oontnet 
the  plaintiff  is  bound  to  make  a  fee  simple  title  to  the  pn- 
mises,  and  deliver  the  same  to  the  defendant  before  thedi* 
fendant  is  required  to  pay  to  the  plaintiff  the  parchase-mooqfi 
and  unless  you  believe^  from  the  evidence,  that  the  plaintf 
made  and  tendered  to  the  defendant  a  fee  simple  title  to  tbi. 
premises,  or  was  prevented  from  so  doing  by  some  act  of  tkl. 
defendant^  the  plaintiff  cannot  recover." 

The  motion  for  a  new  trial  was  overruled,  and  deSsoiuk 
excepted  upon  each  of  the  aforesaid  groundsj  and  assignsitti; 
ruling  as  error. 

BiLLUPS  &  Brobston,  for  plaintiff  in  error. 

A.  Reese;  Joshua  Hill,  for  defendant. 

McCay,  Judge. 

It  is  clear  to  our  minds  that  the  written  contract  I 
these  parties  makes  the  payment  of  the  $800  and  the  ( 
tion  of  the  "fee  simple"  deed  mutual  covenants  to  be 
formed  cotemporaneously.     Saffold  stipulates  that  he 
make  the  deed,  and  the  other  stipulates  that  be  will 
$800  'Mn  cash"  on  the  first  of  January  then  next,  and] 
his  note  for  the  balance  to  be  due  at  a  future  time. 
dently  by  the  use  of  the  words  $800  in  cash  ihej 
something  more  than  a  mere  agreement  to  pay  that  an 
on  the  first  of  January  then  next.     The  word  cash  iD| 
some  absolute  payment  at  the  time  the  other  party  < 
Ordinarily  it  means  present  payment,  but  under  the  i 
stances  here  disclosed  it  can  mean  but  one  thing; — tha^l 
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to  make  the  deed  and  Booth  pay  the  $800  ootempo- 
r — to-wit,  on  the  first  of  January.  In  other  words, 
re  to  be  mutual,  dependent  acts.  The  making  of  the 
^he  one  side,  and  the  payment  of  the  $800  cash  and 
g  of  the  note,  on  the  other  side.  This  is  the  common 
the  contract,  and  so,  under  our  law,  ought  it  to  be 
3d.     See  Code,  section  4. 

!  covenants  are  mutual  and  dependent,  a  right  of 
crues  to  either  party  on  his  performance  or  on  his 
erform,  if  the  performance  is  defeated  by  the  fault 
her  party :  Revised  Code,  section  2822.  Nor  is  it 
ecessary  that  the  party  offering  to  perform  shall  go 
the  form  of  regular  tender.  It  would  often  be  a 
)ng  to  the  party  desiring  to  perform  to  require  him 
3.  In  ordinary  cases,  for  the  payment  of  money, 
st  be  a  tender.  But  where  by  the  contract  both  the 
re  to  do  something,  perform  some  definite  act,  then 
;o  perform  by  one  and  a  refusal  to  perform  by  the 
ires  a  right  of  action  to  the  party  offering  to  perform. 
\,  is  just  this  case.  Saffold  was,  on  his  part,  to  make 
,  the  other  to  pay  the  money  and  give  his  note.  Saf- 
not  required  to  execute  the  deed  and  tender  it  to 
This  would  have  been  useless,  since  Booth  distinctly 
him  that  he  would  not  perform  on  his  part.  He 
ftrmal  offer  to  perform,  and  the  actual  performance 
)d  by  Booth's  fault. 

iled  rule,  as  laid  down  in  the  books,  gives  to  the 
wing  to  perform  a  right  of  action  if  the  other  party 
|e  will  not  or  cannot  perform.  In  cases  where  each 
iiomcthinj^  to  do  other  than  the  payment  of  money, 
:  tender  I'g  required.  An  offer  to  do  by  one  and  a 
do  by  the  other  is  sufficient:  Saunders  on  Plead- 
ideuee,  1st  volume,  [209.] 

ing  of  the  agreement,  the  defendant  below  took 
of  the  land  and  he  has  not  been  disturbed  in  that 
Why  should  he  keep  the  laud  and  refuse  to  pay 
?    Perhajtfj  he  may  never  be  disturbed,  and  if  he.- 
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saoceeds  in  his  plea  he  may  have  the  land  and  not  pty  tin 
money.  This  would  be  grossly  unjust,  and  is  not  the  kw. 
He  has  Safibld's  agreement,  and  if  he  fails  to  perform  it  b 
has  his  right  of  action  on  it.  If  Saffold  were  intolvent^'tf 
non-resident,  or  any  other  good  reason  were  shown  why  lb 
agreement  could  not  be  recovered  on,  equity  wonld  intsrCm 
But  even  then  the  defendant  could  not  keep  thelindttl 
refuse  to  pay  the  money. 
Judgment  affirmed. 


W.  A.  McGhee,  plaintiff  in  error,  vs.  Amos  8.  WAYide-j 
fendaut  in  error. 

1.  Where  ezecation  was  levied  upon  land  which  had  been  set  aptitMJ 
homestead,  the  plaintifif  having  made  affidavit  that  the  debt  uponi 
the  execution  was  founded  was  for  the  purchase-monej,  andthodrj 
fendant  filed  a  counter-affidavit  to  the  effect  '*  that,  to  the  beitofi 
knowledge  and  belief,  he  paid  the  purchase- money  for  the  land  I 
on,"  a  demurrer  to  said  counter-affidavit  was  properlj  sastained.  (BJLJ 

2.  The  mere  allegation  in  an  affidavit  of  illegality  that  the  jadgnMst  | 
for  an  amount  considerably  greater  than  the  verdict,  withont  i 
how  large  is  the  excess,  is  insufficient.  (R.) 

Homestead.    Purchase-money.    Counter-affidavit 
Judge  Hahb£LL.     Stewart  Superior  Court     April  X«i 
1872. 

For  the  facts  of  the  case,  see  the  decision. 

Beall  &  Tucker;  H.  Fielder,  for  plaintiff  in  error, 

J.  L.  WiMBERLY;    John  T.  Clark,  for  defendant 

Warner,  Chief  Justice. 

The  plaintiff  in  the  Court  below  levied  an  execatioo4 
the  property  of  the  defendant,  which  had  been  set  apaift^ 
homestead,  first  making  an  affidavit,  as  required  by  th 
of  1871,  that  the  debt  on  which  the  execution 
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w  a  debt  dae  for  the  purchase-money  of  the  land  levied  on. 

Zhe  defendant  in  execution  filed  two  counter-affidavits,  in  one 
if  which  he  stated  that,  to  the  best  of  his  knowledge  and  be- 
U,  be  had  paid  the  purchase-money  for  the  land  levied  on, 
|id  that  he  has  other  lands  in  his  possession  that  has  not  been 
knesteaded.  In  the  other,  he  stated  that  the  judgment  en- 
ftmd  np  against  him  is  considerably  greater  than  the  verdict 
of  tbe  jury  in  the  case  on  which  the^,/a.  was  founded.  The 
pliintiff  demurred  to  both  affidavits,  the  demurrer  was  sus- 
<Bned  by  the  Court,  and  the  affidavits  dismissed,  whereupon 
die  defendant  excepted. 

The  counter-affidavit  of  the  defendant  does  not  deny  the 
taAof  the  plaintiff's  affidavit,  but  states  to  the  best  of  his 
knowledge  and  belief  that  he  had  paid  the  purchase-money 
iir  the  land  levied  on,  but  when  or  to  whom  he  does  not 
Me,  nor  whether  before  or  after  judgment.  He  does  not 
Me  that  he  has  paid  the  judgment  rendered  against  him, 
n  which  the  execution  issued.  The  Act  required  him  to 
iny  the  truth  of  the  plaintiff's  affidavit  in  his  counter-affida- 
ifk^ao  as  to  form  an  issue  thereon  to  be  submitted  to  the  jury. 
What  number  of  acres  of  other  lands,  not  covered  by  the 
knestead,  are  in  his  possession,  is  not  stated,  or  whether  the 
Kne  is  subject  to  the  plaintiff's  execution.  The  other  affida- 
vit, that  the  execution  is  cansideraMy  greater  than  the  ver- 
idf  b  entirely  too  indefinite.  He  should  have  stated  how 
inch  greater,  so  as  to  show  to  the  Court  the  true  amount  that 
He  actually  due  on  the  judgment.  There  was  no  error  in 
Maining  the  demurrer  to  both  affidavits. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


UiRY  J.  Alexander,  executrix,  plaintiff  in  error,  vs. 
Jaiceb  W.  Alexander,  Jr.,  et  oZ.,  defendants  in  error. 

i  Implied  traBts  are  not  within  the  statute  of  frauds,  and  the  Courts  will 
beer  parol  eTide&ce,  showing  the  facts  from  which  they  are  sought  to 
>ewpli«d. 


282 


SUPREME  COURT  OF  GEORGIA. 


McGee  vs.  Way. 


succeeds  in  his  plea  he  may  have  the  land  and  not  {ny  tb§ 
money.     This  would  be  grossly  unjust,  and  is  not  the  lav. 
He  has  SaffohVs  agreement,  and  if  he  fails  to  perform  it  l» 
has  his  right  of  action  on  it.     If  Saffold  were  insolveot,  nr  , 
non-resident,  or  any  other  good  reason  were  shown  why  i 
agreement  could  not  be  recovered  on,  e(juity  wotild  ii 
But  even  then  the  defendant  oould  not  keep  the  land i 
refuse  to  pay  the  money- 
Judgment  affirmed. 


W,  A,  McGhee,  pluiiitifT  in  error,  vb,  Amos  S-  WiT|1 
fendaiit  in  error. 

L  Where  execution  wag  levied  upon  land  whtch  bad  been  lat 
botnesteAdr  tJie  pkiutifThiivi^g  made  affidftvitthat  tba  debt  i 
the  execution  wus  fc^unded  wan  for  iUe  purckase-mouBj,  i 
feadaut  filed  a  counter-anidavit  to  the  effect  "  that,  to  the  > 
knowledge  and  belief,  he  paid  the  purehftae-monej  fc^  tb«1 
oui"  a  demurrer  to  said  counter-affidavit  was  properly  so*' 

2*  The  mere  allegation  In  au  affidavit  of  illegalitj  th»t  tb*  _    ^^ 
for  an  amount  considerably  greater  tbaa  the  verdictj  wit»o 
how  large  is  the  excess,  is  insufficient  (RJ 

Homestead.    Furchane-moDey.    OouBter-affi***^       ^ . 
Judge   Hauhelu     Stewart  Superior  Cottrt-      ^V 
1872. 


For  the  faets  of  the  case,  i 
Beall  &  Tugeee;  S. 

J.  L.  WUCBERLY;      Jl 

WaensB;  Chief  Xiisl\t 

ThapMniiiTin  tl»c^   ^*' 
the  pni^i^cif  iUa^ 


the^ 


l^w 
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2.  Where  one  holds  the  legal  title  to  property,  but  the  same  hu  ben 
paid  for  by  or  with  the  funds  of  another,  the  law  implies  a  tnui 

8.  Where  a  guardian  has  purchased  property  with  the  funds  of  hiswvdi, 
and  has,  by  his  written  and  sworn  answer  to  a  bill  in  equity,  lodi* 
Glared,  and  that  he  holds  it  for  their  use,  the  wards  may  reooTer  tki 
property  in  a  Court  of  law,  notwithstanding  it  may  appear  Uuit  thi 
guardian  took  the  deed  to  himself,  making  no  mention  of  his  wi 

4.  Receipts  in  full  by  wards  to  their  guardian,  which,  in  exprns 
discharge  the  guardian  from  all  liability,  may  be  explained  by  pud, 
and  will  only  cover  such  matters  as  were  intended  to  be  eamd 
thereby. 

6.  A  receipt  in  full  by  a  ward  to  his  guardian,  discharging  him  frmil 
claims  the  ward  may  have  against  him,  in  law  or  in  equity,  does  nokoflfr 
vey  to  the  guardian  any  title  to  the  land  held  by  the  guardian  forUsi 
even  though  the  same  be  held  under  an  implied  trust,  especially  iC  it 
the  time  of  the  receipt,  the  ward  has  reason  to  believe  that  (he  iHllrf 
the  land  is  to  the  guardian  as  guardian. 

Claim.  Implied  trust.  Parol  evidence.  Statute  of  fnodi 
Guardian  and  ward.  Beeeipt.  Before  Judge  Habbsll 
Early  Superior  Court.     April  Term,  1872. 

Mary  J.  Alexander,  as  the  executrix  of  Martin  T.  Ak* 
ander,  deceased,  advertiskl  certain  real  estate  for  sale,  as  dft 
property  of  her  testator,  on  the  first  Tuesday  in  Deoembi^ 
1871.  Columbus  C.  King  and  James  W.  Alexander,  It^ 
filed  a  claim  to  said  land,  alleging  that  the  same  nr 
property  of  James  W.  Alexander,  Jr.,  Columbus  C. 
and  his  wife,  Caledonia  King,  and  of  Josephine  Alexandir. 

Upon  the  trial  of  the  issue  formed  by  the  aforesaid 
in  the  Superior  Court,  the  following  evidence  was  iutrodi 
for  the  executrix,  to-wit: 

1st.  A  deed  from  Anthony  Hutchins  to  Martin  T, 
ander,  covering  the  property  in  dispute,  dated  July 
1863,  and  purporting  to  have  been  made  upon  oonsid 
of  the  payment  of  $15,750.     Recorded  April  3d,  1871 

2d.  An  agreement  of  settlement  of  all  matters  in 
between  Caledonia  King,  daughter  of  A.  C.  S.  Al< 
deceased,  and  Martin  T.  Alexander,  administrator  Uj 
estate  of  her  father,  and  guardian  of  his  childreOj 
said  estate,  by  which  said  Martin  T.  Alexander  ia  ti 
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0  cash,  and  $500  in  October  next,  with  interest  from 
In  consideration  of  which  Jolin  B.  Mulligan,  as  trustee 

iledonia  King,  Columbus  C.  King,  her  husband,  and 
)nia  King,  herself,  release  all  other  rights  which  they 
leld  against  said  Alexander,  in  law  or  in  equity,  as  ad- 
rator  or  guardian,  and  agree  that  the  cases  now  in  suit 
ered  settled,  and  all  claims  not  in  suit  to  be  hereby  set- 

1  full.     Dated  June  26th,  1869. 
The  following  release,  to-wit: 

)RGIA — ^Early  County: 

lis  instrument  witnesseth  that,  in  consid^ation  of  fif- 
undred  dollars,  ($1,500,)  paid  me  by  M.  T.  Alexander, 
lually,  I  relinquish  and  convey  unto  him  all  my  in- 
yr  claim  which  I,  in  right  of  myself,  may  have,  either 
or  in  equity,  in  the  estate  of  A.  C.  S.  Alexander,  and 
hereby  acknowledge  myself  fully  satisfied  for  all  claims 
have  against  said  M.  T.  Alexander,  as  administrator 
rdian  of  said  estate,  or  in  anywise  on  account  of  his 
tion  with  or  management  of  said  estate,  and  the  case 
g  in  equity  in  said  county  in  favor  of  myself  vs.  said 
I  T.  Alexander,  administrator  or  guardian,  as  afore- 
\  hereby  settled,  and  to  be  so  entered  of  record. 
itness  my  hand  and  seal  this  May  18th,  1869. 
(Signed)  "J.  W.  Alexander,  Jr.''  [l.8.] 

y  J.  Alexander,  sworn :  Is  the  executrix  of  M.  T. 
,  deceaE;ed  ;  is  his  widow  ;  the  lands  now  in  dispute 
erly  in  |io9session  of  A.  C.  S.  Alexander,  deceased, 
of  claimants,  on  whose  estate  M.  T.  Alexander  was 
lor,  nnd  as  such  sold  the  said  property  at  public 
ttiony  Flutchins  became  the  purchaser  and  subse- 


eold  It  to  M.  T.  Alexander,  and  made  the  deed  read 
KSe*  M.  T.  Alexander  held  the  land  as  the  property 
itiildren,  two  of  whom  are  the  claimants,  for  whom  he 
irdian  from  the  time  the  land  was  purchased  by  An- 
Jittx*htn9  until  he  settled  off  with  them;  after  that 
helit  the  land  and  claimed  it  as  his  own ;  be  was  m 
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possession  of  it,  as  his  own,  at  the  time  of  his  death,  audwtf 
also  in  possession  of  the  land  at  that  time  as  guardian  ibi 
Josephine  Alexander,  he  never  having  settled  with  her  fin 
her  interest  in  the  land. 
The  following  evidence  was  introihiced  for  claimaDts: 
John  B.  Mulligan,  sworn  :  Witness  knows  the  land  iodi» 
pute;  it  was  the  property  of  A.  C.  S.  Alexander,  deceased 
was  present  when  it  was  sold  by  M.  T.  Alexander,  as  admin 
istrator;  it  was  sold  at  public  sale  at  Blakely  on  aregok 
sale  day;  Anthony  Hutchins  was  the  crier  at  the  sale  an 
bid  off  the  property  for  M.  T.  Alexander ;  has  heard  M.  1 
Alexander  say  several  times  that  James  W.  Alexander  fi 
entitled  to  and  owned  one-fourth  of  the  property  now  in  dil 
pute;  it  was  prior  to  May  18th,  1869;  does  not  recoiled 
having  heard  him  since  that  time  use  the  exact  language  tb 
James  W.  Alexander  was  entitled  to  one-fourth  of  the  Itirf 
but  has  heard  him  say  that  he  held  the  land  as  oollatenl 
security  against  the  Ransom  debt,  and  that  if  be  did  nothitl 
it  to  pay,  James  W.  Alexander  and  the  other  heirs  wonU 
have  their  interest  in  the  land.  The  $1,500  mentioned  ii 
the  receipt  given  by  James  W.  Alexander  was  paid  in  nota 
held  by  M,  T.  Alexander,  as  guardian  for  James  W.  Aki' 
ander  and  his  sister  Caledonia  King,  part  contracted  forreii 
of  land  and  part  for  the  sale  of  personal  property  befongiif 
to  the  wards;  James  W.  Alexander  rented  the  place  fromK 
T.  Alexander,  as  the  guardian  of  himself  and  sister, and li 
in  possession  from  the  close  of  the  war  until  January  Ist,  18?I 
Brinkly  Chancy,  sworn:  Witness  contracted  a  debt  4 
iron  with  James  W.  Alexander;  in  1866,  M.  T.  Aleza«j| 
agreed  to  be  responsible  for  it,  as  he  was  his  guardiaili 
was  indebted  to  him;  in  1870,  witness  applied  to  M.- 
Alexander  for  payment;  he  refused,  saying  he  bad 
with  James  W.  Alexander,  and  did  not  owe  him  ao^ 
but  if  he  did  not  have  to  pay  the  Ransom  debt,  Ja 
Alexander  and  the  heirs  would  still  have  their  intereill 
A.  C.  S.  Alexander  place,  but  if  the  Ransom  debt  fait ^ 
paid  they  would  have  nothing ;  this  was  said  to 
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of  1870,  a  month  or  two  before  M.  T.  Alexander 

ints  introduced  the  Tax  Digeet^of  1867, 1868  and 
)wing  that  M.  T.  Alexander  gave  in  the  property 
during  those  years,  as  guardian  for  claimants  and 
wards,  children  of  A.  C.  S.  Alexander.  Claimants 
id  a  portion  of  an  answer  made  by  M.  T.  Alexander 
filed  in  equity  by  a  portion  of  the  distributees  of  the 
A.  C.  8.  Alexander  in  March,  1867,  in  which  he 
he  fact  in  his  defense,  that  the  land  in  dispute  was 
rder  of  Court  on  the  first  Tuesday  in  January,  1863, 
based  by  him  through  his  agent,  Anthony  Hutohins, 
le  of  and  expressly  for  his  wards,  the  children  of  the 
.  S.  Alexander,  deceased.  The  executrix  introduced 
Digest  of  1870,  showing  that  Martin  T.  Alexander 
the  property  for  that  year  in  his  own  name. 
Jourt  chargeil  the  jury  as  follows,  to-wit:  "The 
for  the  jury  to  decide  in  this  case  is,  whether  the 
irolved  in  this  controversy  are  the  property  of  the 
M.  T.  Alexander,  or  of  the  claimants,  and  this  issue 
to  determine  from  the  evidence  submitted  to  you. 
utrix  introduced  a  deed  from  A.  Hutchins  to  M.  T. 
$r,  dated  July  20th,  1863,  and  insists  that  he  went 
easion  of  the  land  under  that  deed  as  his  own  prop- 
'  this  is  establislied  by  the  evidence  to  your  satisfac- 
is  entitled  to  hold  it  unless  the  claimants  show  a 
!••  The  claimants  show  no  written  title,  but  insist 
have  established  facts  by  proof,  which  invests  them 
iide  as  against  the  written  title  of  the  executrix. 

Utti  thedeed  under  which  M.  T.Alexander  held  the 
yiHid,  because  he  purchased  the  laud  at  his  own  sale 
hteator  of  A.  C.  S.  Alexander,  deceased,  who  was 
iff4f"  James  W.  Alexander,  one  of  the  claimants,  and 
giaKing,  in  whose  right  Columbus  King  is  another, 
pieesion  of  the  land  was  not  in  his  own  right 
tttitooitee  for  them.    If  you  believe,  from  the 
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evidence,  that  M.  T.  Alexander  purchased  and  paid  for  the 
land,  whether  from  another  or  at  his  own  sale  as  administn- 
tor,  it  vests  the  title  in  him  subject  to  the  right  of  crediUn 
of  the  estate  u|)on  proper  proof,  or  the  heirs  of  A.  C.& 
Alexander  within  a  reasonable  time  after  they  attain  tinea 
majority,  to  set  aside  and  make  void  the  sale  as  a  matter  of 
right.  The  heirs  of  Alexander  cannot,  however,  do  Ihisia 
this  proceeding. 

^'They  insist,  2d,  that  the  deed  to  M.  T.  Alexander  m 
fraudulent  and  on  this  account  vested  no  title  in  him.  Thaf 
can  attack  the  deed  on  this  account  in  this  proceeding,  aMJ 
if  you  believe,  from  the  evidence,  that  the  deed  under  whieh 
M.  T.  Alexander  held  the  laud  was  fraudulent,  that  hepiv- 
cured  it  to  be  made  for  the  pur|)ose  of  defrauding  themoi 
any  one  else,  then  such  deed  did  not  vest  the  title  to  the  laod 
in  him  as  against  them.  On  the  contrary,  if  it  was  notfrairf' 
ulent,  but  made  and  held  in  good  faith  by  M.  T.  Alexaadcr, 
the  title  would  vest  in  and  l)e]ong  to  him,  subject  to  the  hi; 
as  will  be  given  to  you  in  the  following  charge. 

^^3d,  The  claimants  insist  that  although  the  deed  toil* 
exander  is  an  absolute  deed,  the  consideration  therefor  «■ 
paid  by  him  with  funds  belonging  to  them,  and  thatyalthoagl 
holding  an  absolute  deed,  he  was  only  a  trustee  for  them.  I 
you  believe,  from  tlie  evidence,  that  the  entire  cousidecitkl 
paid  by  M.  T.  Alexander  for  the  land  was  the  funds  beloe( 
ing  to  claimants,  and  that  he  held  the  same  as  their  tntfto 
and  not  in  his  own  right,  then  the  land  is  theirs,  and  ffl 
can,  in  this  case,  so  mould  your  verdict  as  to  vest  the  title  ii 
them.  But  if  it  was  not  so  paid  for  with  funds  belonging  I 
them,  but  was  paid  for  by  Alexander  with  bis  own  nMH^ 
and  he  bought  the  same  as  his  own  property,  you  shooM^ 
find  it. 

''The  executrix  also  introduced  certain  receipts,  whiekil 
before  you,  signed  by  claimants,  which,  she  insists,  idMf 
M.  T.  Alexander  from  all  claims  whatever  in  relatioD  toll 
estate  of  A.  C.  S.  Alexander,  including  this  laodi  eMNJ 
they  had  an  interest  in  it.     The  claimants  insiat  thiil4 
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)d  was  not  included  in  the  receipts  but  only  other  prop- 
f.  That  is  a  question  for  you  to  determine  from  the  evi- 
loe.  If  there  was  a  full  and  fair  settlement  and  did  in- 
le  the  land,  they  are  bound  by  the  settlement.  If  it  did 
inclnde  the  land,  then  determine  from  the  evidence  and 
a  the  law  as  I  liave  given  it  to  you  in  charge  the  other 
Lty  to  whom  the  land  belongs.  If  you  believe  that  M.  T. 
xander  held  the  land  for  the  claimants,  and  that  M.  T. 
Sander  has  so  acknowledged  it,  and  acknowledged  even 
the  money  of  claimants,  his  wards,  paid  for  the  land, 
i  the  said  M.  T.  Alexander  held  the  land  for  the  use  of 
daimants ;  and  if  the  evidence  shows  that  the  claimants 
e  not  parted  with  their  interest  in  the  land,  then  you  can 
for  claimants. 

If  you  believe  that  M.  T.  Alexander  took  a  title  to  the 
[from  Anthony  Hutchins  in  1863,  and  kept  it  a  secret 
never  recorded  it  until  the  day  of  trial,  to-wit :  3d  of 
il,  1872,  and  that  claimants  had  no  notice  of  how  the 
1  was  made  out,  and  were  acting  under  the  statements  of 
T.  Alexander  that  he  held  it  for  claimants,  they  are  not 
e&nlt  for  failing  to  proceed  against  M.  T.  Alexander  to 
ect  the  deed  and  assert  their  interest,  but  are  allowed 
to  set  up  their  interest  in  this  proceeding.  They  can 
It  up  if  Alexander  held  the  title  fraudulently,  or  if  he 
not  the  bcnafde  holder,  but  held  it  as  trustee  for  them, 
id  in  Georgia  must  I>e  conveyed  by  deed  regularly  exe- 
d,  and  a  mere  receipt  of  a  ward  or  heir  for  all  rights  and 
^ants  that  hehas  against  the  guardian  or  administrator  does 
of  itself,  convey  title  to  land,  but  can  only  be  evidence  of 
igreement  to  convey  title,  if  the  facts  clearly  show  that 
nt](m.  It  may  if  it  includes  the  land,  otherwise  not." 
^he  jury  returned  a  verdict  in  favor  of  the  claimants, 
ty  J.  Alexander,  the  executrix,  moved  for  a  new  trial 
B  the  following  grounds,  to-wit  : 

it  Because  the  Court  erred  in  admitting  the  evidence  of 
D  B.  Mulligan  and  Brinkly  Chancy,  against  the  objec- 
B  of  said  executrix. 
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2(1.  Because  the  Court  erred  in  admitting  in  evidence  the 
part  of  the  sworn  answer  of  M.  T.  Alexander  to  the  bill,  ii 
evidence,  against  the  objections  of  said  executrix. 

3d.  Because  the  jury  found  contrary  to  law  and  evideoefli 

4th.  Because  the  Court  erred  in  its  charge  to  the  jarj. 

The  motion  for  a  new  trial  was  overruled,  and  MaiyJ* 
Alexander,  executrix,  excepted  ui)on  each  of  the  afiiresul 
grounds  and  assigns  said  rulings  as  error. 

BicHARD  Sims  ;  H.  Fielder  ;  R.  H.  Powell,  for  pliit- 
tiff  in  error.  1st.  Equitable  interest  cannot  be  set  np  oi 
trial  of  claim:  8th  6a.  R.,  258;  20th  Ibid.,  148;80tk 
Ibid.y  450.  2d.  All  evidence  to  contradict  the  receipts «« 
illegal. 

Thomas  F.  Jones;  Flemmino  &  Rutherford,  for  de- 
fendants. Receipt  for  share  in  estate,  parol  evidence  admis- 
sible to  show  whether  in  full :  27th  Ga.  R.,  78.  Pud 
evidence  admissible  to  show  what  laud  is  covered  by  a  deed:  ; 
30th  Ga.  R.,  689;  18th  J6.,  181 ;  25th  J6.,  383.  Terms  gefr 
eral,  particulars  shown  by  parol :  30th  (Ja.  R.,  482.  Becdpil 
exceptions  to  general  rule  as  to  admissibility  of  parol  efi* 
dence:  3d  Ga.  R.,  210;  5th  lb.,  373.  Parol  evidence «te 
matters  outside  of  contract  admissible:  14th  Gra.  R,48li 
Parol  evidence  admissible  to  show  anything  consistent  wiA^ 
the  instrument:  28th  Ga.  R.,  98;  21st  lb.,  526.  '^ 

McCay,  Judge. 

Nothing  is  better  settled  than  that  an  executor  or  adminii* 
trator  who  buys  property  at  his  owu  sale,  either  directly  or  ia* 
directly,  holds  it  subject  to  the  option  of  the  eesttU  que  tnidh 
to  affirm  or  disaffirm  the  sale.  The  purchase  by  the  trustee  i» 
prima  facie  a  fraud,  and  however  the  formal  title  may  be,  li^ 
holds  the  property  as  trustee,  under  the  implied  undertakiii^ 
which  the  law  casts  u[K)n  him. 

One  of  the  instances  given  by  our  Code  (section  2290)  of  it 
implied  trust  is  when,  from  any  fraud,  one  person  obtains  the 
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See,  also,  Woolen  vs.  Benton,  15  Georgia,  570.    The  parol 
evidence  was  most  material  liere.     Were  it  definitelj  undflP- 
stood  at  the  time,  that  this  administrator  had  bought  tk 
land  at  his  own  sale,  it  was  competent  for  the  wards  of  fliB 
age  to  agree  that  he  might  keep  it  as  his  own,  heaooountingto 
them  for  the  price,  and  it  was  therefore  of  the  highest  impcfr. 
tance  to  show  that  at  that  time  they  were  resting  under  the 
belief  that  he  had  bought  the  land  not  for  himself,  bot  ht 
them.     And  that  he  was  holding  it  not  as  land  hehadbou|^ 
and  was  to  pay  for,  but  as  the  land  of  his  wards.     His  aiMVCt 
to  the  bill  was  stroug,  conclusive  proof  of  this,  espediOf 
as  it  appears  from  the  record  that  it  was  not  disclosed  ixbA 
at  the  trial  that  any  deed  was  taken  to  the  administrator  \k 
his  own  name.     His  statements,  his  acts,  and  espedially  Ut 
answer,  all  went  to  show  that  he  had  taken  the  title  to  himNif 
as  guardian.     Upon  the  whole  we  tliink  the  evidence  piopolf 
admitted  and  the  verdict  right. 
Judgment  afSrmed. 


Samuel  T.  Morton,  plaintiff  in  error,  vs.  The  StatbC 
Georgia,  defendant  in  error. 

1.  Where  a  defendant  is  on  trial  for  carrying  concealed  weapooib  ^ 
dence  as  to  his  motive  in  placing  the  pistol  in  his  pocket  is  ii 
ble.    (R.) 

2.  It  was  not  error  in  the  Court  to  charge  ''that  the  qaestton  ftr 
jury  to  determine  upon  the  evidence  was,  whether  the  defendant M 
carried  about  his  person  a  pistol,  not  being  a  horsemaa^s  pistdli 
nol  being  had  or  carried  about  his  person  in  an  open  manner,  tad 
exposed  to  view,  that  if  he  so  had,  as  charged  in  the  indictmaAi 
time  that  he  so  had  it  was  not  important ;  if  he  for  any  length  of 
however  short,  for  a  moment  so  had  it  contrary  to  law,  ho 
of  the  offense,  otherwise  not."     (R.) 

Criminal  law.  Concealed  weapons.  Opinion  of ' 
Before  Judge  Harrell.  Miller  Superior  Coart 
Term,  1872. 
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Samuel  T.  Morton  was  placed  on  trial  for  the  offense  of 
ttiying  "about  his  person  a  pistol  and  not  in  an  ofien  mau- 
ler and  freely  exposed  to  view^  (said  pistol  not  being  a  horse- 
Dan's  pistol.")     The  defendant  pleaded  not  guilty. 

The  only  witness  sworn  was  F.  M.  Piatt,  who  testified 
ohstantialiy  as  follows:  That  he  saw  defendant  going  across 
be  public  square  in  Colquitt,  in  said  county,  with  a  small- 
iied  repeater  pistol  in  his  hand,  firing  the  same  off^;  that 
ritnesSy  as  marshal  of  said  town,  followed  to  arrest  him; 
hat  when  became  up  to  him,  defendant  put  the  pistol  in  his 
Nuitaloons  pocket  so  that  it  could  not  be  seen ;  that  defen- 
lantonly  kept  the  pistol  in  his  pocket  a  half  minute  or  a 
DiQute,  but  while  it  was  so  kept  it  was  entirely  concealed 
mnview;  that  witness  thinks  defendant  put  the  pistol  in 
kit  pocket  to  keep  witness  from  taking  it;  that  afterwards 
lefendant  took  the  pistol  out,  and  squatting  down,  unlatched 
die  barrel  and  started  to  take  the  cylinder  out,  when  witness 
Kiaed  the  pistol  and  took  it  away  from  him. 

The  defendant's  counsel  asked  the  witness  "what  was  the 
tttusoD  that  defendant  put  the  pistol  in  his  pocket?''  Upon 
objection,  the  Court  refused  to  allow  said  question  to  be 
rted. 

Thejury  found  the  defendant  guilty;  whereupon,  he  moved 
bra  new  trial  upon  the  following  grounds,  to- wit: 

lat  Because  the  Court  erred  in  rejecting  the  evidence 
4owing  the  motive  of  defeudaut  in  placing  the  pistol  in  his 
Meet 

id.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
bwB:  •'That  the  only  question  for  the  jury  to  decide  was 
ribether  the  defendant  had  for  one  moment  on  his  person  a 
■iltol,  not  in  an  open  manner  and  fully  exposed  to  view,  the 
ime  not  being  a  horseman's  pistol,  and  if  they  should  find 
B  the  affirmative,  they  should  find  the  defendant  guilty," 
hereby  leading  the  jury  to  believe  that  they  could  not  con- 
der  the  intention  of  the  party  defendant.. 
8d.  Because  the  verdict  is  contrary  to  evidence  and  the 
right  of  evidence. 
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The  presiding  Judge  attached  the  following  note  to  the 
second  ground : 

"The  Court  charged  that  the  question  for  the  jurjr  to  de- 
termine upon  the  evidence  was  whether  the  defendant  had  or 
carried  about  his  person  a  pistol,  not  being  a  horseman's  pis- 
tol, and  not  being  had  or  carried  about  his  person  in  an(^ 
manner  and  fully  exposed  to  view;  that  if  he  so  Iiad,  m 
charged  in  the  indictment,  the  time  that  he  so  had  it  wasnot 
important,  if  he  for  any  length  of  time,  however  short,  fori 
moment  so  had  it  contrary  to  law,  be  was  guilty  of  tbi 
offense,  otherwise  not/' 

The  Court  overruled  the  motion  for  a  new  trial  and  plaiB? 
tiffin  error  excepted. 

W.  P.  Sims;  John  E.  Donaldson;  H.  C.  Sheffisld; 
Isaac  Bush;  H.  Fielder,  for  plaintiff  in  error. 

J.  S.  Flewellen,  Solicitor  General,  represented  by  &  & 
WoRRiLL,  for  the  State. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  a  misdemeanor  in  haW^ 
and  carrying  about  his  person  a  pistol  concealed,  in  viobi 
of  the  4454tii  section  of  the  Code.  On  the  trial  of  thee 
the  jury  found  defendant  guilty.  A  motion  was  madefi 
new  trial  on  the  several  grounds  specified  in  the  record, 
was  overruled  by  the  Court  and  defendant  excepted, 
was  no  error  in  the  refusal  of  the  Court  to  allow  the  ' 
to  testify  as  to  the  motive  of  the  defendant,  in  putting  his] 
in  his  pocket.  The  witness  could  legally  only  testify  ait 
fadSf  and  it  was  a  question  for  the  jury  to  determine 
were  the  motives  of  the  defendant,  fr6m  the  facts  proved  I 
the  witness.  In  view  of  the  evidence  disclosed  in  the  i 
there  was  no  error  in  the  charge  of  the  Court  to  the , 
In  our  judgment  there  is  sufficient  evidence  in  the 
sustain  the  verdict,  and  the  motion  for  a  new  trial ' 
erly  overruled.    The  practice  of  carrying  oonoealed 
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agreat  evil,  which  the  law  prohibits,  and  the  Courts  and 
tries  should  rigidly  enforce  the  law  against  all  who  violate 

Let  the  judgment  of  the  Court  below  be  affirmed. 


,  F.  Adams,  plaintiff  in  error  vs.  Edmund  H.  Worrill, 
defendant  in  error. 

imakeonea  ''claimant"  of  the  property,  within  the  meaning  of  sectioQ 
I  of  the  Act  of  October  18, 1870,  so  as  to  be  permitted  to  file  the  coun- 
lv-«f&da?it  there  provided  for,  he  must  )>at  in  a  claim  to  the  property, 
tader  the  claim  laws  of  this  State. 

Bdief  Actof  1870.  Tax-affidavit.  Claim.  Before  Judge 
ARRELL.    Stewart  Superior  Court.     April  Term,  1872. 

An  execution  in  fiivor  of  Edmund  H.  Worrill  against 
barles  B.  Adanis,  administrator,  and  Holland  Adams, 
jninistratrix  of  Samuel  Adams,  deceased,  for  $1,955  35, 
indpaly  and  $600  61,  interest,  based  upon  a  contract  created 
fiire  Jane  1st,  1865,  was  levied  upon  certain  real  estate,  as 
e  property  of  defendants  in  execution.  R.  F.  Adams  filed 
.affidavit  that  he  claimed  the  property  levied  on,  and  that 
I  legal  taxes  chargeable  by  law  on  said  execution  had  not 
tn  paid.  When  the  case  was  called  in  the  Superior  Court 
e  plaintiff  in  execution  moved  to  dismiss  said  affidavit,  on 
e  ground  that  there  was  no  evidence  that  said  affiant  was 
ilaimant  of  said  property.  The  Court  sustained  the  motion 
d  dismissed  the  affidavit. 
B.  F.  Adams  excepted  to  said  ruling  and  assigns  the  same 


Bball  &  Tucker,  for  plaintiff  in  error. 
BL  Fielder;  S.  G.  Kaiford,  for  defendant. 
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McCay,  Judge. 

It  is  oar  judgment  that  the  word  '^  claimant,"  om 
fifth  section  of  the  Act  of  October  13th,  1870,  mf 
who  has  put  in  a  "  daim  "  to  property  levied  on  a 
execution,  as  provided  by  our  claim  laws.  That  is  tl 
nical  moaning  of  the  word  in  this  State,  when  used 
connection  in  which  it  is  used  in  the  section  referred  t 
object  of  the  Act  was  to  give  the  *'  claimant,*'  in  cai 
erty  was  levied  on  and  claimed  under  an  execution 
on  a  debt  contracted  before  June,  1865,  the  same  i 
attack  the  fi,  feu  for  want  of  the  payment  of  tazei 
defendant  had.  But  to  do  this  he  must  be  a  claima 
must  have  put  in  his  claim  as  the  law  requires.  It 
when  this  has  been  done  that  he  can  be  recognized  as 
ant.  Until  he  thus  becomes  a  party  to  the  prooeedio 
only  a  stranger,  and  has  no  rights  or  interest  in  the  n 

Judgment  affirmed. 


David  H.  Funderburk,  administrator,  plaintiff 
V8.  George  C.  Gorham  d  al.,  defendants  in 

1.  Where  a  note  is  given  by  a  temporary  administrator  for 
chased  at  an  administrator's  sale,  it  does  not  bind  ihe  et 
represents.     (R. ) 

2.  If  the  property  purchased  is  appropriated  for  the  benefi 
represented  by  the  temporary  administrator,  and  he  if 
creditor  may  proceed  against  said  estate.     (R.) 

Temporary  administrator.  Demurrer  to  bill. 
Individual  liability.  Before  Judge  Johnson 
perior  Court.     March  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

Marion  Bethune,  represented  by  W. 
plaintiff  in  error. 

E.  H.  WORRILL  for  defendants. 
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Wakneb,  Chief  Justice. 

Thb  was  a  bill  filed  by  the  complainant  against  the  de- 
odaotS)  to  make  the  property  of  the  estates  of  WiHiam  B. 
^aod  Allen  Popc^  who  died  intestate,  subject  to  the  pay- 
at  of  the  complainant's  debt.  The  defendants  demurred 
the  complainant's  bill,  which  was  sustained  and  the  bill 
oaissed.  Whereupon,  the  complainant  excepted.  The 
ij^inant  alleges  that  at  the  sale  of  the  property  of  his 
state, one  George  Gorham,  as  the  temporary  administrator 
the  estates  of  the  two  deceased  Popes,  and  one  Brown, 
ebased  a  certain  amount  of  property  for  the  benefit  of  the 
latter  estates,  and  gave  his  note  therefor,  which  was 
led  by  him  as  temporary  administrator;  that  he  obtained 
idgment  on  said  note  against  George  Gorham  for  ^146,60 
idpal,  and  $18,73  for  interest.  Subsequently  Willis  J. 
ham  was  appointed  administrator  on  the  estates  of  the 
Popes,  and  moved  to  set  aside  the  judgment  obtained 
Inst  George  Gorham,  so  far  as  the  same  attempted  to  bind 
property  of  the  estates  he  represented,  which  motion  pre- 
ed.  It  is  not  alleged  in  the  bill  that  George  Gorham  is 
hent.  The  complainant  can  obtain  and  enforce  his  judg- 
A  against  the  individual  property  of  George  Gorham,  for 
sent  of  his  debt,  for  aught  that  appears  on  the  face 
I  bill.  The  note  given  to  the  complainant  by  George 
temporary  administrator,  bound  him  individually 
ptjMiyment  of  it,  but  did  not  bind  the  property  of  the 
t'Vliich  he  represented.  If  George  Gorham  is  not  in- 
[  Irat  able  to  pay  the  note,  there  is  no  good  reason 
the  bill  why  the  complainant  has  not  an  ample 
|iiate  remedy  at  law  to  compel  him  to  do  so.  If 
icOorbaro  pays  the  note  to  the  complainant,  and  it  was 
Pigr  him  for  property  purchased  for  the  benefit  of  the 
1  iheaame  was  appropriated  and  used  for  tiie  benefit 
fbtimv  ^^^^  ^1^6  right  to  be  reimbursed  out  of  the 
of  the  estates,  on  a  proper  case  made,  but  the  com- 
OMinot  look  to  the  estate  for  the  payment  of  his 
VM»3Dm.20. 
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note  on  George  Gorham^  unless  be  is  insolvent^  which  is  not 
alleged. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Aaron  Smith,  plaintiff  in  error,  vs.  tlie  State  of  Geobgu, 
defendant  in  error. 

1.  An  accessory  before  the  fact  to  the  crime  of  arson  cannot  be  patipM 
his  trial  until  after  the  conviction  of  the  principal  felon,  at  leut  i4 
without  some  special  reason  recognized  by  law,  showing  why  the  prir 
cipal  has  not  been  tried. 

2.  The  confessions  of  a  principal  felon,  as  to  his  own  guilt,  arecomy^. 
tent  evidence  to  show  that  fact  on  the  trial  of  the  accessory,  batlfcl: 
confessions  must  be  such  as  would  be  competent  evidence  on  thetrtfj 
of  the  principal,  and  must  hot  be  induced  by  another  with  the 
est  hope  of  benefit  or  remotest  fear  of  injury  to  the  party 
them. 

8.  The  verdict  in  this  case  is  not  supported  by  any  legal  evidence. 

Criminal  law.     Accessory  before  the  fact.     Confesnotfi 
Before  Judge  Sessiox.s.     Echols  Superior  Court.     A| 
Term,  1872. 

Aaron  Smith  was  placed  upon  trial  for  being  an 
before  the  fact  to  the  offense  of  arson,  committed  by  Alb 
Franklin.     Albert  Franklin   was  present   and   testified  < 
Smith's  trial.     He  had  not  then  been  placed  on  trial. 

The  following  portions  of  the  testimony  are  all  that  i 
material  to  an  understandmg  of  the  decision  of  the( 
to-wit : 

Albert  Franklin,  sworn :  "They  took  me  down  tothe| 
at  the  branch  to  look  at  the  tracks;  they  all  had  guna^  i 
scared  me;  Mr.  Green  told  me  that  if  I  knew  anything  1 
did  not  tell  it,  that  I  would  be  taken  to  the  river  swamp^i 
open,  filled  with  sand  and  thrown  into  the  river;  Mr. 
did  not  say  he  would  do  it,  but  that  he  had  known 
things  to  be  done  or  to  turn  out  in  that  way.     I  said  ^ 
gave  me  one  match,  but  he  did  not  give  me  any.    Ill 
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bem  Aaron  gave  me  one  match  and  told  me,  and  I  went  and 
vrned  the  house.  I  did  not  show  them  the  tracks  at  all ; 
liejr  showed  them  to  me.  I  told  them  that  Aaron  gave  me 
iw  match  and  I  bnrned  it,  but  it  was  not  so.  I  was  scared, 
ley  all  told  me  that  if  I  would  tell  the  truth  about  it,  I 
tmld  come  clear.  J.  L.  Crawford  and  his  son,  Thomas,  Mr. 
[endrix  and  Mr.  Elmore  told  me  this." 
The  following  evidence  was  objected  to  by  defendant's 
ransel,  and  the  objection  overruled  by  the  Court: 
Isham  Hemdon,  sworn:  "I  said  to  him  (Albert  Franklin) 
lit  down  herd  and  tell  me  all  about  it.'  He  was  sitting  down 
id  I  asked,  'Alph.,  what  made  you  do  it?'  He  said, '  I  reck- 
1  it  was  the  old  devil;  yes,  I  know  it  was  wrong  and  I  am 
wy  for  it;  I  did  not  do  it  with  a  torch — I  did  it  with  a 
latch.'  After  that  he  got  up  and  walked  off  from  me.  There 
•8  no  threat  made  by  any  parties  at  all.  He  went  up  to  the 
it,  and  about  one  hour  after  that  time  he  said  he  could  show 
le  tracks  where  he  crossed  tlie  branch.  There  were  no  in- 
Mements  offered  to  him  to  make  him  confess  anything,  nor 
■4  it  through  any  fear." 

James  Carter,  sworn :  "We  asked  him  (Albert  Franklin) 
IT  he  came  to  burn  all  that  corn — what  made  him  do  it? 

replied  til  at  the  old  devil  made  him  do  it.     His  mother 

id  him  what  made  him  do  it.     He  replied  that  uncle  told 
hK     No  intimidation  was  used,  but,  on  the  contrary,  he 

assured  thftt  he  would  not  be  hurt." 

dam  Zeigler,  sworn:  "Aaron  (Smith)  said  to  me  to  tell 
not  to  tise  his  name — not  to  bring  him  into  the  burn- 

Btrape.    I  delivered  the  message  to  Albert.    He  said  that 

nrnecl  it,  and  was  told  to  burn  it — that  a  certain  man  told 
to  do  it." 

lie  jury  found  the  defendant  guilty.    A  motion  for  a  new 

.was  made,  upon  the  following  grounds,  to-wit: 

Because  the  Court  charged  the  jury  that  "an  accessory 

te  the  fact  can  be  tried  before  the  principal  in  the  crime," 
gh  the  principal  was  in  Court  awaiting  his  trial. 

m  Because  the  Court  erred  in  admitting  in  evidence  the 
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confessions  of  Albert  Franklin^  the  principal  felon^  for  the 
purpose  of  showing  his  guilt. 

3d.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

The  motion  for  a  new  trial  was  overruled  by  the  Coarl^ 
and  defendant  excepted  and  assigned  said  rulings  as  error. 

W.  H.  Dasher;  H.  G.  Turner,  by  brief,  for  plainUffin 
in  error.  The  trial  of  the  principal  must  precede  that  of  tl» 
accessory:  Black.  Com.,  p.  40,  323;  Wharton's  Am. Crim, 
Law,  sec.  135;  Ist  Parker's  C.  C,  246;  17th  Ga.  R.,196; 
28th  Ga.R.,  217;  Code,  sees.  4420,  4421. 

Simon  W.  Hitch,  Solicitor  General,  represented  by  New- 
man &  Harrison,  for  the  State. 

McCay,  Judge. 

It  was  a  well-settled  rule  at  common  law,  that  the  aooeBBO-j 
ry  could  not  be  put  upon  his  trial  until  after  the  convic 
of  the  principal  felon :     Wiiarton's  American  Criminal  Ltv^ 
section  135,  1st  volume.     This  was  changed  by  the  Act< 
Anne,  so  that  if  the  principal  felon  was  delivered  in  any  ^ 
after  conviction  and  before  attaint,  the  accessory  might 
tried.     In  the  special  case  of  the  offense  of  receiving  stok 
goods,  there  was  an  exception  to  the  rule  if  the  principal  ^ 
outlawed.     And  this  rule  is,  in  effect,  adopted  by  the] 
visions   of  our  Code :  Kevised  Code,  section  4421.     But  ^ 
know  of  no  other   legislation   changing   the   common 
There  would  seem  to  be  great  incongruity  in  trying,  and  | 
haps,  convicting  one  as  accessory  to  the  crime  of  ano 
when  perhaps  the  next  day  the  principal  may  be  foand  i 
guilty. 

As  we  understand  this  record,  the  defendant  in  this  casc^ll 
his  arraignment  excepted  on  the  ground  that  the  prio 
had  not  yet  been  tried.     We  think  it  was  error  to  pat 
on  trial.    We  are  not  prepared  to  say  that  had  the  priiid| 
this  case  been  convicted,  his  confessions  would  not  havel 
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ood  evidence  to  show  his  guilt  on  the  trial  of  the  accessory. 
he  conviction  would  be  only  prima  facie  against  the  accesso- 
'and  it  might  be  supplemented  and  sustained  by  the  con- 
»ioDS.  But  they  must  be  confessions  made  under  circum- 
iDces  when  they  would  be  testimony  against  the  principal. 

that  the  case  here?  The  man  himself  says,  on  oath,  that 
ey  were  extorted  from  him.  This,  it  is  true,  is  contradio- 
I  by  the  other  witnesses,  but  even  they  say  he  was  promised 

should  not  be  hurt.  This  is  just  as  fatal  to  them  as  legal 
idenee  as  extortion.  Hope  is  just  as  powerful  an  inducement, 
brought  to  bear  as  fear:  Kevised  Code,  section  3740.  The 
idenee  going  to  show  the  guilt  of  the  accused,  even  if  the 
ilt  of  the  principal  were  established,  is  hardly  of  any 
igbt.  The  prisoner  had  great  influence  and  control  over 
»  principal,  and  after  the  principal  was  arrested  the  prison- 
sent  word  to  him  by  a  friend  not  to  bring  him  into  it. 
»do  not  think  such  evidence  as  this  sufficient  to  justify  a 
iviction.  We  are  ready  to  go  a  long  way  to  sustain  ver- 
IB,  but  this  would  be  going  rather  too  far.  There  is  no 
dence  in  either  of  the  circumstances  to  warrant  any  infer- 
e  of  guilt. 
Fodgment  reversed. 


Marshall  &  Company  et  al.,  plaintiffs  in  error,  vs. 
JoH^  R.  Cook,  sherifiF,  defendant  in  error. 

A  hotneitead  in  land  is  set  apart,  the  applicant  is  entitled  to  the 
i  growtng  on  the  same.     (R.) 

de  against  sheriff.    Homestead.     Growing  crops.     Be- 
Jinigc    Cole.     Houston  Superior  Court.     December 

the  fact3  of  this  case,  see  the  decission. 
»CAN  &  3IIIXER,  for  plaintiffs  in  error. 
BEEN  tfe  GmcB,  for  defendant 

r   
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Warner,  Chief  Justice. 

This  was  a  rule  agaiust  the  sheriff,  calling  upon  him  U 
show  cause  why  he  had  not  made  the  money  on  certain  exe- 
cutions placed  in  his  hands  against  the  defendant.  The  slN^ 
iff  showed  cause,  in  writing,  which  was  traversed  by  th 
plaintiffs,  and  the  facts  were  agreed  to  be  submitted  to  tk 
presiding  Judge  without  the  intervention  of  a  jury.  Tkl 
Judge^  after  hearing  the  case,  discharged  the  rule  agaiust  (k 
sheriff^  and  the  plaintiffs  excepted.  It  appears  from  tben-: 
turn  of  the  sheriff,  that  he  could  not  find  any  property  oftbt 
defendant's  except  that  which  had  been  set  apart  tohimil 
a  homestead,  or  the  crops  raised  on  said  homestead.  lU 
sheriff  had  been  directed  to  levy  on  certain  cotton  in  tU 
possession  of  defendant  It  appears  from  the  records  of  (kfl 
Court  of  Ordinary  which  were  offered  in  evidence,  tbatdl 
defendant  had  taken  a  homestead  in  certain  described  lud^ 
and  personal  property,  including  the  growing  crop,  and  tU 
the  cotton  on  which  he  was  directed  to  levy,  and  which  UN 
found  in  the  defendant's  possession,  (to-wit,)  from  t¥ro  II 
four  bales  was  a  part  of  the  homestead,  that  is  to  say,  indi 
words  of  the  sheriff's  return,  was  a  part  of  the  crop  raiM 
on  the  homestead.  If  it  was  a  part  of  the  crop  raised  Ol 
the  homestead  set  apart  to  the  defendant,  then  it  wasnol 
subject,  and  the  sheriff  is  not  liat)le  for  failing  to  makej 
levy  thereon.  If  the  defendant  in  obtaining  his  homeBM 
on  the  land  went  further  and  had  the  growing  crop  on  A 
land  set  apart  to  him  as  personal  property,  that  did  not  pill 
him  in  any  worse  condition  as  to  the  crop  on  the  land  i 
apart  as  a  homestead ;  he  was  entitle<l  to  the  crop  on  tl 
homestead  set  apart  to  him,  whether  he  had  claimed  itasi 
homestead  of  personal  proj)erty  or  not.  The  fact  that  I 
claimed  the  crop  growing  on  the  land  as  a  homestead  inpA 
soualty  in  his  schedule,  did  not  place  him  in  any  worse  ooi 
dition  than  if  he  had  not  claimed  it  as  personalty^  hell 
entitled  to  the  crops  raised  on  the  land  set  apart  as  a  hoa| 
stead  anyhow.    In  our  judgment  there  was  uo  error  intt 
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jodgmeDt  of  the  Court  in  dincharging  the  rule  against  the 
sheriff,  on  the  statement  of  facts  contained  in  the  record. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Fames  A.  Everett,  plaintiff  in  error,  vs.  The  Southern 
Express  Company,  defendant  in  error. 

..  Where  an  action  was  pending  on  a  contract  made  before  the  first  of 
Jane,  1865,  and  no  tax  affidavit  of  taxes  paid  was  made  as  required  by 
the  Act  of  October  13,  1870,  and  no  motion  was  made  to  dismiss  for 
uch  fiiilare,  and  a  trial  was  had  on  the  merits,  it  is  too  late,  afler  a 
▼erdiet  for  the  plaintiff,  to  move  for  a  new  trial,  on  the  ground  that  no 
affidavit  was  filed,  and  no  proof  given  on  the  trial  as  to  the  payment  of 
taxes. 

.  The  failure  to  make  a  motion  to  dismiss  is  an  implied  consent  that  the 
case  does  not  come  within  the  Act. 

When  a  motion  is  made  for  a  new  trial,  on  several  grounds,  and  the 
Conn  grants  the  new  trial  on  one  of  the  grounds  overrnling  the  other 
grounds,  and  a. bill  of  exceptions  is  filed  to  his  judgment,  this  Court 
will  inquire  if  the  judgment  be  right  in  granting  the  new  trial,  and  if 
that  be  right  on  any  of  the  grounds  taken  in  the  motion,  this  Court  will 
•firm  the  judgment,  notwithstanding  the  Court  below  may  have  erred 
in  the  ground  on  which  he  placed  the  judgment. 
When  one  sent  to  an  Express  Company,  by  a  small  negro  boy,  a  slave, 
|br  traoamission  by  the  company  to  a  distant  point,  a  small  paper  box, 
ftree  by  four  inches  in  size,  tied  with  a  string,  which  box  contained  a 
ptluible  diamond  breast-pin,  worth  $500,  and  no  notice  was  given  to 
Ijecmpany  of  the  value  of  the  box  and  its  contents,  and  the  box, 
t  delivered  by  the  Express  Company  to  the  consignee,  did  not  con- 
I  pm : 
\  That  the  failure  to  notify  the  company  of  the  value  of  the  box 
r  the  circnm stances,  a  fraud  upon  the  Express  Company,  and 
i  for  the  plaintifi^,  against  the  company,  ought  to  be  set  aside  as 
rto  law. 

Idavit.    Cross-bill  of  exceptions.     Liability  of  Ex- 
tpanjr.     Fraud.     Before  Judge  Cole.    Bibb  Supe- , 
October  Term,  1871. 

A.  £verett  brought  complaint  against  the  Southern 

OcMopany  for  $600,  alleged  to  be  the  value  of  a  dia- 

pin  delivered  to  said  company  at  Fort  Valley, 
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Greorgia,  on  June  12tii,  1863,  for  transportation  to  Maoon, 
Greorgia,  winch  pin  was  never  delivereil  at  its  point  of  doti- 
nation.  The  record  fails  to  disclose  any  plea  as  filed  hf  tin 
defendant. 

It  appearcil  from  the  evidence  tliat  a  package  said  to  ocmtiia 
a  diamond  pin  worth  $500,  addressed  to  Miss  TheodosiaEr- 
erett,  at  the  Female  Collie,  Macon,  Georgia,  was  deliveid 
to  the  agent  of  defendant  in  Fort  Valley,  Georgia,  at  tin 
time  set  forth  in  the  declaration,  for  transportation  to  Blaen; 
that  defendant  received  twenty-five  cents  freight;  that  said 
package  was  delivered  to  said  agent  by  a  small  negro  boji 
ten  or  twelve  years  of  age ;  that  the  piu  was  in  a  small  papff 
box  tied  up  with  a  string,  and  unsealeil ;  that  said  negro  bof 
had  no  knowledge  of  the  contents  of  the  box  and  delivflRi 
it  unopened;  that  no  information  was  given,  at  the  timeflf 
the  delivery  to  the  defendant  or  its  agent,  of  the  content!  of 
said  paper  box  or  package,  and  that  no  question  was  aflked 
by  the  agent  of  the  defendant  as  to  its  contents;  that  itm 
duly  transmitted  to  Macon  and  delivereil  to  Dr.  Bonnell, tlM 
President  of  the  Macon  Female  College,  unopened;  that  Dr. 
Bonnell  caused  said  box  to  be  delivered  to  said  TheodoM 
Everett,  to  whom  it  was  addressed,  and,  ui>on  l>eing  opeoedi 
the  breast  pin  was  found  to  be  wanting;  that  said  TheodoM 
Everett  was,  at  the  time,  a  student  in  said  college;  that  tha 
box  was  received  by  Miss  Everett  in  the  same  condition 
Dr.  Bonnell  received  it — unopened.  The  jury  returned 
verdict  for  plaintiff  for  the  sum  of  $500,  with  interest 
June  12th,  1863. 

The  defendant  moved  for  a  new  trial  upon  the  follow 
among  other  grounds : 

1st.  Because  the  Court  erred  in  not  charging  the  juiy 
delivery  to  Dr.  Bonnell,  under  the  proof,  was  a  good  ddr 
to  Miss  Everett.     (Note. — The  Court  charged  that  ddr 
to  Miss  Everett,  or  to  any  one  authorized  to  receive  it, 
good  delivery.) 

2d.  Because  the  verdict  is  contrary  to  the  law  and  the 
dence. 
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.  Because  the  Court  erred  in  charging  the  jury,  "  that 
y  agent  or  employee  of  the  defendant  stole  the  breast- 
rbile  in  the  possession  of  the  defendant,  the  defendant 
iable,  no  matter  under  what  circumstances  it  Brst  re- 
i  the  box  at  Fort  Valley/' 

I.  Because  the  Court  erred  in  taking  jurisdiction  of  the 
ind. permitting  the  verdict  for  plaintiff,  he  not  having 
the  affidavit  that  taxes  had  been  paid,  and  no  proof 
g  been  submitted  to  the  jury  that  the  same  were  paid, 
igh  both  the  contract  and  the  failure  to  deliver  the 
ge  took  place  prior  to  June  1st,  1865. 
motion  was  made  to  dismiss  plaintiff's  case  upon  the 
d  last  aforesaid. 

8  Court  ordered  a  new  trial  upon  the  last  ground,  over- 
;  the  otiiers,  and  plaintiff  in  error  excepted  and  assigns 
uliog  as  error. 

K.  DeGraffknreid  ;  Clark  &  Goss,  for  plaintiff  in 


SBETS  &  Jackson,  for  defendant. 
Cat,  Judge. 

i  the  defendant  moved  to  dismiss  this  case  for  want  of 
idavit  required  by  the  Act  of  October  13th,  1870,  the 
would  doubtless  have  heard  him  favorably.  But  he 
^l^eeled  to  do  this,  and  both  the  parties  have  treated 
Ift  as  not  coming  within  the  Act.  Shall  the  defendant, 
f^dog  all  the  chances  of  a  verdict  in  his  favor  on  the 

^be  permitted  now  to  come  in  and  have  a  new 
9  the  plaintiff  failed  on  the  trial  to  prove  the 
If  It  is  not  to  be  expected  that  the  Court  ahcUl^ 
t'fioay  interfere  and  take  the  defendant's  case  into 
^i%madB.  True,  the  tribunal  trying  the  case  must 
pbeoftse  if  the  plaintiff  shall  have  failed  to  show  that 
ylliffff*-  have  been  paid.  Doubtless  the  Court  here 
^  m  done,  had  the  motion  been  made.     Had  the 
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question  been  before  the  Court ;  had  the  affidavit  been  filetl 
80  that  the  defendant  could  not  have  moved  the  dismissal  u 
the  calling  of  the  case,  there  might  be  some  point  in  the  mo- 
tion now.  But  by  failing  to  do  this  he  has  consented  totij 
the  case  as  though  it  were  not  within  the  Act^  and  he  cannot 
be  permitted  to  blow  hot  and  cold  in  this  way;  toputtk 
country  to  the  trouble  and  expense  of  a  trial,  and  because  hi 
has  faileil  in  his  defense  to  ask  that  the  Court  come  tohisn* 
lief,  by-listening  to  a  motion  for  new  trial.  -This  law  is  Ml 
for  the  benefit  of  the  defendant,  but  the  public.  Its  Icgil 
operation  is  to  deny  to  suitors  the  benefit  of  the  Courts  Qnd 
they  had  paid  the  tax  due  on  their  claims.  By  the  laehad 
the  defendant  the  plaintiGT  has  g<»t  the  benefit  of  the  Courtly 
and  it  is  too  late  for  him,  the  defendant,  to  complain.  M 
we  think  the  Court  ought  to  have  granted  a  new  trial,  on  thi 
other  ground,  to-wit:  that  the  verdict  is  illegal  as  not  m* 
tained  by  the  evidence.  True,  the  Judge  did  not  puUUP 
judgment  on  this  ground,  but  that  was  one  of  the  groundi 
distinctly  stated  in  the  motion. 

The  judgment  of  the  Court  granting  the  new  trial  is  ex* 
cepted  to;  not  the  reasons  he  gave,  nor  the  grounds  he  poHl 
upon,  but  the  order,  decision  or  judgment  of  the  Court, !»• 
wit:  setting  aside  the  verdict  and  granting  a  new  trial.  li 
that  judgment  was  goo<l  and  right,  for  &ny  reason  contaiad 
in  the  record,  it  ought  to  stand.  The  judgment  is  one  dung 
the' reasons  given  for  it  another.  It  is  with  the  judgmeri 
this  Court  has  to  do.  Ought  that  to  be  affirmc<l  or  revised! 
In  our  judgment,  this  verdict  is  not  sustained  by  the  eri 
deuce.  This  Court  has,  in  efiect,  decideil  that  very  thinf 
when  the  case  was  before  it  at  Milledgeville,  in  37  Georgil 
688.  The  evidence  there  was  the  same  as  here,  with  them 
gle  exception  that  the  negro  boy  who  carried  the  box  to  tl 
express  office  now  testifies  that  he  did  not  open  the  box.  Tl 
evidence  as  to  the  mode  in  which  this  valuable  pin  was  pi 
up  is  the  same. 

The  point  of  that  decision  was,  that  the  carrier  has  a  rig 
to  know  the  value  of  the  article  he  is  asked  to  carry,  that 
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Joajrtake  the  better  precautioD  to  prevent  persons  from  steal- 
hg  it  from  him,  or  to  prevent  its  loss  fVom  carelessness.  An 
irticle  of  small  value  presents  few  temptations  to  the  thief. 
Tbe  company  may  safely  entrust  it  to  less  trustful  agents,  and 
tike  less  pains  to  protect  and  preserve  it.  Valuable  articles 
OQghtto  be,  and  usually  are,  put  in  a  safe  and  are  delivered 
fajrtbe  most  trustworthy  agents  into  the  hands  of  the  con- 
ttgoee.  And  for  this  extra  care  and  risk  a  higher  price  is 
ebftiged.  The  proof  here  shows  that  a  small  article  of  great 
ttlae  was,  either  designedly  or  carelessly,  put  in  a  common 
paper  box,  tie<I  up  with  a  string,  and  its  value,  either  design- 
edly or  carelessly,  concealed  from  the  knowledge  of  the  car- 
tier.  Who  knows  why?  Tiie  evidence  does  not  show;  but. 
if  there  was  no  si>ecial  design — if  the  extra  charge  was  not 
ibe  thing  sought  to  be  got  rid  of,  the  gross  negligence  of  the 
xmsignor  amounts  to  fraul  It  misled  the  carrier;  it  put 
Ub  off  his  guard.  He  had  a  gem  in  his  custody,  a  thing  to 
lieq)ecially  cared  for,  and  he  did  not  know  it;  and  this  want 
)f  kuowleilge  was  the  fault  of  the  consignor.  No  person  of 
vdinary  prudence  would  send  by  a  messenger  a  valuable  ar- 
ide  like  this  without  special  notice  of  its  value,  and  were 
luB  defendant  an  ordinary  carrier,  we  doubt  if  it  would  be 
fwble  to  get  a  verdict  against  it  on  such  facts.  Unfortu- 
,  there  is  not'the  same  carefulness  to  do  only  strict  jus- 
i  oases  where  rich  corporations  are  parties.  Bu(;  the  law 
I  neither  the  rich  or  the  poor  as  such— justice  to  both  is 

ourselves  bound  by  the  decision  of  this  Court  in 

in  any  view  of  it,  though  we  agree  that  it  is  right, 

d,  were  the  case  now  first  before  us,  give  the  same 

We  think,  therefore,  that  the  verdict  ought  to 

set  aside  as  illegal. 

it  affirmed. 
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James  Cook,  plaintiff  iu  error,  vs,  Martha  J.  Cook,  de- 
fendant in  error. 

1.  In  divorce  cases,  the  husband  is  an  incompetent  witness  to  prove  tkt 
adultery  of  his  wife.     (R.) 

2.  It  is  error  in  the  Court  to  charge  upon  a  point  not  in  evidence.  (B.) 
8.  An  immaterial  error  is  no  ground  of  new  trial.     (R.) 

Divorce.  Witness.  Charge  of  Court.  New  trial.  Im- 
material error.  Before  Judge  Johnson.  Talbot  Superioi 
Court.     March  Terra,  1872. 

James  Cook  filed  his  libel  for  divorce  against  his  wiA 
Martha  J.  Cook.  The  respondent  made  no  defense.  Tin 
libellant  and  his  brother,  John  Cook,  were  introduced  $» 
proved  adultery  upon  tlie  part  of  respondent,  and  an  imme 
diate  separation  thereupon  between  the  parties. 

The  Court  charged  tlie  jury,  "that  the  law  authoriiei 
them  to  decree  a  divorce  in  cases  of  adultery  on  the  parto 
the  wife;  but  that  if  the  libellant  abandoned  his  wife  withoo 
sufficient  cause,  and  by  liis  bad  conduct  to  her  exposed  hei 
and  she  committed  adultery,  he  was  not  entitled  to  have ; 
divorce." 

The  jury  returned  a  verdict  for  respoodent  and  libellai 
moved  for  a  new  trial  upon  the  following  grounds,  to-wit: 

1st.  Because  tlie  charge  of  the  Court  was  contrary  to  k 
and  unauthorized  by  the  facts. 

2d.  Because  tlie  verdict  of  the  jury  was  contrary  to  law, 

3d.  Because  the  verdict  of  the  jury  was  so  far  contraiyt 
the  evidence  as  to  shock  the  moral  sense. 

The  Court  overruled  the  motion  for  a  new  trial,  and  plaii 
tiff  in  error  excepted  and  assigns  said  ruling  as  error. 

Carey  J.  Thornton;  G.  N.  Forbes,  represented j^y 
D.  Harrison,  for  plaintiff  in  error. 

No  appearance  for  defendant. 
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Warner,  Chief  Justice. 

The  complainaot  filed  a  libel  against  the  defendant  for  a 
divorce.  On  the  trial,  the  jury  found  a  verdict  for  the  de- 
ibdaot.  The  complainant  made  a  motion  for  a  new  trial,  on 
the  ground  of  error  in  the  charge  of  the  Court,  and  because 
tte  verdict  was  contrary  to  law  and  the  evidence,  which  was 
•verraled  by  the  Court  and  the  complainant  excepted.  The 
Cfidence  in  the  record,  if  the  jury  believed  the  two  witnesses, 
(the  complainant  and  his  brother,)  made  out  a  pretty  clear 
ewe  of  adultery  on  the  part  of  the  defendant.  The  com- 
^Dant,  however,  was  an  incompetent  witness  to  prove  the 
tdeltery  of  his  wife,  as  declared  by  the  3799th  section  of  the 
Code.  Although  we  think  the  Court  erred  in  charging  the 
JByin  relation  to  the  abandonment  of  his  wife  by  complain- 
n^ind  his  bad  treatment  of  her,  (there  being  no  evidence  to 
lithorize  the  charge,)  still,  as  it  was  the  exclusive  province 
ofthe  jary,  in  cases  of  divorce,  to  judge  of  the  credibility 
of  the  witnesses,  and  to  determine  whetlier  suflBcient  proofs 
bd  been  submitted  to  their  consideration  to  authorize  a  di- 
force  between  the  parties,  and  they  having  found,  by  their 
Rrdict,  that  there  was  not,  and  the  presiding  Judge  being 
itbfied  with  the  verdict,  we  will  not  reverse  the  judgment 
if  the  Court  below  in  refusing  to  grant  a  new  trial  for  the 
B^ed  error  in  the  charge  of  the  Court.  In  divorce  cases, 
be  jury  of  the  vicinage  are  much  better  acquainted  with  the 
uties  and  witnesses  than  we  can  be,  and  of  the  propriety  of 
Bcreeing  a  dissolution  of  the  marriage  contract. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


ss  Isam  et  aZ.,  plaintiffs  in  error,  vs.  William  Hooks, 
defendant  in  error. 

rhis  Conrt  will  be  slow  to  control  the  discretion  of  the  Judge  of  the 
operior  Court  in  his  grant  of  a  temporary  injanction,  especially  if  the 
ill  contain  charges  of  fraud. 
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2.  In  this  State,  a  levy  upon  land  is  made  by  the  entry  of  tbe  sheriff 
upon  the  fi.  fa, ;  there  is  no  actual  seizure,  and  there  is  no  leTj  until 
the  entry  is  made. 

Injunction.  Fraud.  Levy.  Tried  before  Judge  Clask. 
Sumter  county.     At  Chambers.     July  17th,  1872. 

WiUiam  Hooks  filed  his  bill,  setting  up,  substantially, the 
following  facts:  About  January  29th,  1870,  Alexander  It 
Little  begged  complainant  to  assist  him  in  satisfying  certui 
of  his  creditors  who  were  resisting  his  application  to  with- 
draw his  petition  to  be  discharged  as  a  bankrupt,  which  ht 
had  filed  in  the  United  States  District  Court  for  theSoathen 
District  of  Georgia.  He  represented  that  he  owned  eigl* 
hundred  acres  of  land  in  Sunjter  county,  also  other  lands  1M 

said  county,  and  in  other  counties,  of  the  value  of  $ i 

that  he  had  paid  every  judgment  against  him  except  OM 
in  favor  of  R.  H.  Givins,  transferred  to  Mr.  Stansell,  hbA 
one  in  favor  of  II.  K.  McCay,  W.  B.  Guerry  and  S.  H! 
Hawkins;  that  if  the  proceedings  in  bankruptcy  contininli 
the  assignee  would  sell  all  of  his  valuable  property,  and  U 
would  save  nothing  but  his  homestead,  under  the  Bankrupt 
Act,  which  was  small ;  that,  moved  by  the  continued  appeih 
of  Alexander  M.,  complainant  signed  certain  notes  of  8iM 
Alexander  M.  as  security,  taking  a  transfer  of  the  jndgmcai 
for  which  said  notes  were  given,  and  also  a  mortgage  apdi 
certain  lands,  to  secure  the  payment  of  the  same ;  that  will 
said  notes  became  due,  they  were  paid  by  complainant;  ttl 
in  consideration  of  the  moneys  advance<l  for  him,  said  Ab 
andcr  M.,  on  March  Slst,  1871,  conveyed  to  complainant 
deed,  lot  of  land  number  one  hundred  and  ninety-tbvM^I 
the  twenty-seventh  district  of  Sumter  county ;  that  it 
understanding  that  complainant  should  use  the  trai 
judgments  for  the  protection  of  his  rights ;  that,  casoalljji 
the  first  Tuesday  in  April,  1872,  complainant  attended; 
sheriff's  sale  for  Sumter  county  without  knowing  that 
any  business  there,  and  accidentally  ascertained  that  tlw  j 
oner,  W.  W.  Guerry,  acting  sheriff,  was  prooeeding  W 

i 
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and  lot  of  land  conveyed  to  complainant^  as  aforesaid,  as  the 
property  of  said  Alexander  M.,  under  an  execution  in  &vor 
of  8.  R.  Lawrence,  obtained  at  October  Term,  1867, /)f  Sum- 
te  Superior  Court  for  $1,200  principal,  besides  interest  and 
ooets;  that  though  complainant  had  been  in  possession  of 
Baid  land,  yet  the  first  notice  that  he  received  of  said  intend- 
ed sale  was  when  the  bidding  commenced;  that  complainant 
iamediately  notified  all  concerned  that  said  land  belonged 
h?  hiiD|  and  requested  the  Coroner  to  delay  the  sale  for  even 
Mdiorta  time  as  fifteen  minutes;  that  said  land  was  not 
Mited  by  W.  J.  Bosworth,  assuming  to  act  as  sheriff  until 
tk  day  before  the  said  sale,  when  the  entry  of  levy  was 
Bade;  that  said  Bosworth  was  not  then  sheriff,  having  ceased 
fioaetassuch  many  days  prior  thereto;  that  said  levy  and 
ide  was  therefore  a  nullity ;  that  said  land  was  knocked  off 
ioN.  A.  Smith,  who  had  full  notice  of  complainant's  claim; 
imi  DO  persons  bid  for  said  land  except  Alexander  M.  Lit- 
3b  and  said  Smith ;  that  said  Alexander  M.  Little  spared  no 
to  enciHirage  the  bidding  for  said  land ;  that  John 
who  claimed  to  own  the  execution  under  which  said 
fed  was  sold,  was  present  at  the  sale,  having  frequent  inter- 
wfth  the  said  Alexander  M.  Little;  that  said  Isam 
*the  night  subsequent  to  the  sale  with  said  Little,  and 
linaii  t  believes  also  the  night  preceeding ;  that  the  Cor- 
leeuted  titles  to  said  lot  to  John  Isam  and  David  A. 
that  said  Isam  is  the  mere  tool  of  Little  to  swindle 
pliUDant  out  of  said  land,  and  has  combined  and  confed- 
wlth  him  for  that  purpose;  that  since  said  pretended 
f  thpy  have  taken  in  with  them  David  A.  Mayo,  for  the 
of  giving  the  air  of  respectability  to  their  combina- 
Lswtndle  complainant;  that  no  money  was  paid  at  said 
[fd^l  sale  except,  perhaps,  some  cost  to  the  officers  of 
that  the  pretended  cause  of  action  upon  which  said 
Itioii  was  based  was  a  mere  sham  by  which  said  Little 
tto  encumber  his  property  for  the  purpose  of  defeating 
tlA  of  his  creditors;  that  there  is  no  such  person  as 
I R,  Lavrence^  he  being  a  man  of  straw,  manufactured 
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for  the  occasion ;  that  if  the  judgment  under  which  a 
was  effected  is  a  valid,  subsisting  judgment,  then  the 
ments  held  by  complainant  as  aforesaid  being  of  old( 
and  of  prior  lien,  are  entitled  to  the  procee<1s ;  th: 
Guerry,  Coroner  as  aforesaid,  is  threatening  to  disposse 
plainant;  that  he  is  ready  to  give  bond  and  security 
said  purchasers  harmless  from  any  damage  they  may 
from  any  restraining  order  the  Chancellor  may  think 
to  issue.  Prayer,  that  the  writ  of  injunction  may  ia 
joining  all  of  said  parties  from  interfering  with  the 
sion  of  complainant  until  the  further  order  of  the 
that  the  writ  of  subpoena  may  issue. 

The  complainant  by  an  amendment  to  his  said  bill  i 
that  the  judgment  under  which  the  aforesaid  sale  was  < 
was  against  William  Hughes,  as  principal,  and  Alexan 
Little,  as  security;  that  said  Little  and  his  brother- 
the  said  Hughes,  entered  into  a  criminal  combination 
feat  complainant  of  his  just  rights;  that  the  pleading 
which  said  judgment  was  rendered  show  an  ackno 
ment  of  service,  purporting  to  have  been  made  h 
Hughes,  which  complainant  charges  to  be  a  base  forgei 
that  the  same  was  made  by  Little ;  that  the  case  ol 
rence  vs.  Sturgis,  and  Little  was  not  reache<I  in  its  oi 
the  docket  at  the  October  Term,  1867,  but  at  the  sug 
and  prompting  of  the  defendant  Little,  a  confession  oi 
ment  was  made,  voluntarily,  by  A.  R.  Brown,  Esq., 
complainant  charges  to  have  been  unauthorized;  thi 
plainant  waives  discovery  as  to  all  the  defendants, 
N.  A.  Smith,  Esq. 

The  defendant,  Alexander  M.  Little,  answered  t 
and  admitted  his  bankruptcy  as  therein  charged,  bat 
all  the  material  allegations,  setting  forth  who  the  defi 
Samuel  R.  Lawrence,  was,  and  the  consideration  of  tj 
tract  upon  which  said  judgment  was  based.  He  fortl 
mitted  that  he  had  represented  to  complainant  that  the 
no  liens  on  the  land  beyond  certain  specified  oneBy  wh 
not  include  the  judgment  of  said  Lawrence. 
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The  defendant,  John  Isara,  set  up  in  his  answer  that  he 
liiew  nothing  of  the  transactions  between  complainant  and 
the  defendant  Little;  that  he  is  informed  and  believed  that 
Ae judgments  claimed  to  beheld  by  complainant  against 
mA  defendant  have  been  paid  off  and  satisfied  ;  that  defeud- 
fft  resides  in  the  county  of  Lowndes,  and  merely  came  to 
Amicus  to  attend  the  sale  of  the  property  levied  on  under 
the  Lawrence^,  /a.,  of  which  he  is  the  owner;  that  on  the 
Jijof  sale  his  attorney  informed  him  that  the  defendant, 
Ikrid  A.  Mayo,  was  the  owner  of  a/. /a.  against  said  Lit- 
.9e,of  the  same  date  as  the  Lawrence  fi,  /a.,  and  at  the  sug- 
jntion  of  his  said  attorney  he  went  to  see  S.  C.  Elam,  Esq., 
.-die  attorney  for  said  Mayo,  and  it  was  agreed  between  de- 
eftadant  and  said  Mayo  that  the  two  lots  levied  on  should 
kiDg  enough  to  settle  said  executions,  or  they  would  pur- 
.4ltte  them  together  in  the  proportion  that  their  executions 
iWe  to  each  other;  that  Lawrence  was  a  man  of  good  stand- 

eut  is  now  dead ;  that  defendant  denies  all  manner  of 
eration  and  fraud  whatever;  tlint  complainant  was  al- 
abundant  time,  after  said  sale  commenced,  to  file  his 

^  The  defendant,  N.  A.  Smith,  answered  the  bill,  substan- 
^Uly,  as  follows :  that  he,  as  an  attorney  at  law,  brought  the 
|feitin  favor  of  Samuel  R.  Lawrence,  against  William  Stur- 
||P^pnncip&^  &n<I  A*  M.  Little,  security;  that  the  foundation 
f  the  suit  was  a  note  placed  in  defendant's  hands  for  collec- 
( by  a  person  named  Mann,  who  was  said  to  be  son-in- 
rof  Lawrence;  that  Little  was  not  interested  in  said  sale 
rise  than  as  a  defendant  in  execution  ;  that  defendant 
I  off  the  land  merely  as  attorney  for  Isam  and  Little. 
The  answer  of  W.  W.  Guerry,  Coroner  and  acting  sheriff, 
I  the  facts  attending  the  sale,  to-wit :  that  when  notified 
^complainant  of  his  title  to  the  land,  he  asked  complain- 
jmfB  attorney  if  he  was  prepared  to  file  a  claim  ;  that  said 
pttomey  responded  that  he  would  be  if  the  defendant  would 
iffie  him  fifteen  minutes,  asking  at  the  same  time  for  the  ex- 
ration ;  that  defendant  went  into  the  Court-house  and  fur- 

V0L.ZLTI.21. 
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nished  kim  with  the  execution,  under  which  the  proped 
was  being  sold ;  tlmt  defendant  returned  and  proceeded  wit 
the  sale,  when  complaintant's  attorney  came  out  of  theCom 
house  and  asked  defendant,  if  he  was  going  to  continue  tl 
sale?  that  defendant  responded  by  asking  said  attorney, 
he  had  the  claim  ready  ?  that  said  attorney  walked  back  ini 
the  Court-house,  and  the  land  was  knocked  off  to  the  i 
fendant.  Smith. 

The  defendant,  David  A.  Mayo,  merely  corroborated  t 
answer  of  John  Isam.  Affidavits  were  read  in  support  oft 
bill  and  of  the  answers. 

The  Chancellor  grant^nl  the  injunction,  in  accordance  wi 
the  prayer  of  the  bill,  to  which  ruling  defendants  excepts 
and  now  assign  the  same  as  error. 

N.  A.  Smith;  Elam  &  Hawkes,  for  plaintiffs  in  error 
Phil.  Cook;  Hawkins  &  Guerry,  for  defendants. 
McCay,  Judge. 

We  do  not- think  there  was  any  abuse  of  the  discreti 
granted  by  law  to  Judge  Clark.  It  was  his  duty  to  lo 
into  the  whole  case,  and  if,  in  his  judgment,  justice  reqati 
the  parties  to  be  kept  in  statu  quo  until  the  hearing,  to  gn 
the  injunction.  As  to  all  these  parties,  except  Mayo,  th 
are  suspicious  circumstances  that  justify  further  and  defl 
inquiry;  and  as  the  Judge  has  thought  it  wise  to  stoptiM 
we  think  it  is  our  duty  not  to  interfere. 

In  this  State  there  is  never  any  actual  taking  possesskii 
land  in  a  levy.     The  entry  on  the  fi,fa.  by  the  levying  d 
cer  is  the  levy.     This  is  an  official  assertion  by  him  of  j 
appropriation  of  the  laud  to  the  plaintiff's  judgment 
constitute  a  levy  there  must  be  a  seizure  by  the  sherift 
personal  property  this  is  done  by  taking  possession. 
State,  though  the  process  used  is  a  fieri  facias^  the  Qfl 
practice  has  been  for  many  years,  not  to  take 
to  make  the  levy  by  entry  on  the  fi.  fa,  and  give 
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Ae  person  in  possession.  We  are  inclined  to  hold  that  notice 
wu necessary  to  make  tlie  levy  complete;  but  the  language 
of  the  Code  (siection  3595)  implies  that  the  levy  is  made 
hd(xe  the  notice. 

If  the  entry  is  the  levy,  this  land  was  not  legally  sold. 
B  was  not  advertised  the  thirty  days  required  by  law  after  the 
kvj;  and  even  Mayo  knew  of  this.  We  are  not  sure  he 
voold  not  be  bound  to  know  it,  since  the  levy  is  a  part,  and 
I  necessary  part,  of  the  authority  to  sell. 

Judgment  affirmed. 


AiHAHAM  Einstein,  plaintiff  in  error,  vs.  C.  T.  Latimer 
et  al.y  defendants  in  error. 

# 
WWe  a  creditor  applies  for  letters  of  administration  upon  the  estate  of 
^a  deceased  debtor,  it  was  error  in  the  Court  to  exclude  notes  and 
Bortgage  to  secure  the  same,  made  bj  the  debtor,  which  were  offered 
IB  evidence  to  show  the  indebtedness,  on  the  ground  that  no  affidavit 
bd  been  filed  of  the  payment  of  taxes  thereon.  (R.) 

[  Caveat,  Administration.  Relief  Act  of  1870.  Tax-affi- 
Pfcvit  Before  Judge  SESSiONri.  Ware  Superior  Court. 
Ilittch  Term,  1872. 

L   For  the  facts  of  this  case,  see  the  decision. 

k  John  C.  Nichols;  George  B.Williamson,  represented 
[?V  Newan  &  Harrison,  for  plaintiffs  in  error. 

;,  John  L.  Harris,  for  defendant. 

•  '  Warner,  Chief  Justice. 

f 

-  This  case  came  before  the  Court  below  on  an  api>eal  from 

Ae  Coart  of  Ordinary.     Einstein  applied  for  letters  of  ad- 

ittoistTation  on  the  estate  of  Joseph  Hillman,  as  principal 

hndiCor  of  the  intestate.    A  caveat  to  the  application  was 

Bed.     On  the  trial  in  the  Superior  Court,  the  appellant  and 
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the  applicant  for  letters  of  admiDistration  offered  in  evid< 
the  notes  of  the  intestate  and  a  certified  oopj  of  a  mort( 
from  the  record,  (having  accounted  for  the  loss  of  the  oi 
nal,)  for  the  purpose  of  showing  that  he  was  a  creditor  o( 
intestate,  which  was  objected  to  by  the  caveators,  on 
ground  that  no  affidavit  had  been  filed  that  all  I^I  t 
had  been  paid  on  the  debts,  which  objection  was  sustaine 
the  Court  and  the  evidence  rejected.  Whereupon  the  af 
lant  excepted. 

The  rejection  of  the  notes  and  copy  mortgage,  when  ofl 
in  evidence  to  show  the  indebtedness  of  the  intestate  to 
appellant,  because  there  was  no  affidavit  that  the  taxes 
thereon  had  been  paid,  was  manifest  error.  There  wa 
suit  on  the  notes  or  mortgage,  as  contemplated  by  the 
of  1870,  requiring  an  affidavit  of  the  payment  of  taxes, 
notes  and  mortgage  were  offered  in  evidence  to  show  tha 
appellant  was  a  creditor  of  the  intestate.  There  is  no 
within  our  knowledge,  that  requires  an  affidavit  of  the 
ment  of  taxes  to  do  that;  most  certainly  the  Act  of  1870 
not  require  it. 

Let  the  judgment  of  the  Court  below  be  reversed. 


Samuel  Smith,  plaintiff  in  error,  vs.  Edmond  D.  Ea 
defendant  in  error. 

1.  A  deed,  or  bond  for  titles  to  a  tract  of  land,  by  its  nomber  intiie 
survey,  binds  the  obligor  to  make  title  to  the  land  within  thel 
daries  of  such  survey,  and  if  a  part  be  sold  off  before  the  data! 
deed,  this  is  a  breach  of  the  bond,  nor  is  this  breach  excused  I 
fact  that  the  quantity  sold  off  is  small,  and  the  bond  deseribi 
number,  containing  two  hundred  and  two  and  one-half  acres,  tH 
less. 

2.  Proof  that  the  obligee  in  a  bond  for  titles  knew  that  the  ob^gi 
not  the  owner  of  the  whole  of  the  land  described  in  the  bovd,  W 
ply  to  a  plea  of  a  breach,  unless  it  appear  that  there  was  a  mUH 
the  description. 

8.  ^^llen  the  defendant,  in  a  suit  at  law,  sets  up  a  legal 
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plu'atiff  desires  to  reply  some  equitable  matter,  he  may  do  so,  but  he 
niut  amend  his  declaration  so  as  to  plainly  and  distinctly  set  forth 
SBch  equitable  reply. 

Warranty.  Failure  of  consideration.  Equitable  remedy. 
Pleading.  Amendment.  Before  Judge  Clark.  Bohley  Su- 
perior Court.     April  Terra,  1872. 

Edmond  D.  Eason  brought  complaint  against  Samuel 
knith  upon  a  promissory  note  for  $1,249,  due  January  Ist, 
1871.  The  defendant  pleaded  the  general  issue  and  partial 
ittlure  of  consideration. 

It  appeared  from  the  evidence  that  the  note  sued  on  was 
pven  as  a  part  of  the  purchase-money  for  certain  lots  of 
lad,  and  amongst  them,  lot  number  two  hundred  and  fifleen ; 
kt  Eason  gave  his  bond  for  titles  to  Smith,  obligating  him- 
df  as  follows :  ''Now  should  the  said  Samuel  Smith  well 
Bid  truly  pay  said  promissory  notes,  then  the  undersigned 
iliiids  himself  to  make  or  cause  to  be  made  to  said  Samuel 
Smith  good  and  sufficient  title  in  fee  simple  to  lot  of  land 
[containing]  two  hundred  and  two  and  one-half  acres,  more 
»less,  number  two  hundred  fifteen  ;"  that  prior  to  the  exe- 
rtion of  said  bond,  plaintiff  had  sold  thirteen  acres  off  the 
Wrtheast  corner  of  said  lot  to  one  John  Barker ;  that  defend- 
lot  had  never  had  possession  of  said  thirteen  acres ;  that  the 
|»iceof  the  land  was  eight  dollars  per  acre;  that  defendant 
bew  of  the  sale  of  said  thirteen  acres  to  Barker  at  the  time 
Ik  purchased. 

Counsel  for  defendant  requested  the  Court  to  charge  the 
ttrjr,  "that  if  plaintiff  sold  the  lot  number  two  hundred  and 
^n,  and  gave  a  l)ond  for  warrantee  titles  to  the  whole  lot, 
Bd  had,  at  that  time  sold  thirteen  acres  to  John  Barker,  and 
lefeodant  could  not  get  the  same,  then  defendant  was  enti- 
led to  have  a  deduction  from  the  price  agreed  to  be  paid 
Nraaid  land,  whether  he  knew  the  thirteen  acres  had  been 
M  or  not,  that  plaintiff  was  bound  by  his  warranty." 
The  Court  refused  to  charge  as  requested,  and  charged  as 
Ilows :  "  That  if  he  (defendant)  knew  of  it  and  helped  to 
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survey  it,  he  was  bound  by  it ;  that  if  the  amount  of  the  de- 
ficiency was  only  five  or  six  acres,  and  the  parties  knew  of  it 
and  contracted  with  thdt  view  at  the  time  of  the  porchm 
and  sale,  then  no  abatement  of  the  purchase  price  should  be 
allowed  ;  that  if  the  amount  of  the  deficiency  of  the  land  WM 
much  larger,  and  the  defendant  did  not  know  of  it,  thatta 
abatement  should  be  allowed." 

A  note  to  the  bill  of  exceptions  by  the  presiding  Jodgt 
states  that  the  witnesses  for  the  plaintiff  did  not  agree  with 
defendant  as  to  the  number  of  acres  short ;  that  plaintiff  and 
two  other  witnesses  swore  that  there  was  only  about  five  or 
six  acres  in  the  cut-off. 

The  jury  returned  a  verdict  for  the  plaintiff.  PlaiDtif 
excepts  to  the  refusal  of  the  Court  to  charge  as  reqneslad| 
and  to  the  charge  as  given,  and  assigns  said  refusal  and  aSi 
charge  as  error. 

W.  A.  Hawkins,  for  plaintiff  in  error. 
Hudson  &  Wall,  for  defendant. 

McCay,  Judge. 

Here  was  a  written  contract,  by  which  the  plaintiff  below 
agreed  to  make  titles  to  a  certain  tract  of  real  estate  withiB 
certain  specified  boundaries.  The  plea  is,  that  the  contrMi 
has  failed;  tb.at,  in  fact,  before  the  bond  was  made,  he  hd 
sold  a  part  of  the  land  within  the  boundaries  to  another  pei^ 
son,  and  that  such  person  was  and  still  is  in  possession.  TMl 
is  a  clear  breach  of  the  bond,  and  the  defendant  is  entitled  to 
recoup  to  the  amount  of  the  value  of  the  land  sold  off. 

The  reply  is,  this  is  a  small  matter  covered  by  the  wordi 
"more  or  less."  Were  the  deficit  merely  a  deficit  of  land 
within  the  boundaries,  this  might  be  true.  If  it  were  an  €^ 
ror  in  estimate,  if  the  number  of  acres  could  be  treateil  as  m«< 
description,  this  rule  might  apply.  But  here  is  a  failure  d 
title  to  a  certain  fixed  area  within  the  boundaries.  Thu 
land  is  there — there  are  acres  a  plenty — but  the  vendor  doi 
not  own  them.    We  do  not  think  the  flexibility  of  the  woid 
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*more  or  less  *^  can  cover  such  a  case.  Nor  can  parol  evi- 
deoce  contradict  the  deed.  The  fact  that  the  defendant  knew 
tk  land  had  been  sohl  is  not^  of  itself^  a  reply  to  the  express 
words  of  the  bond.  Men  ofleu  take  warranties^  knowing  of 
tte  defects  in  the  title.  The  very  object  of  the  warranty  is 
Wken  to  meet  known  defects.  The  only  way  to  meet  this  de- 
fense by  the  rules  of  the  common  law  was  to  show  fraud  in 
the  bond^  or  perhaps  mistake. 

We  recognize  the  right  of  either  party  in  a  suit  at  law,  un- 
drthe  Code  of  this  State,  to  set  up  equitable  rights.  The 
Pendant  may  plead  in  equity  and  the  plaintiff  reply  in 
equity.  But  tlie  plea  must  be  set  forth  plainly  and  distinct- 
ly. We  have  given  this  subject  much  consideration,  and  are 
rfopinion  that  the  same  rule  is  to  be  applied  to  the  plaintiff. 
Vibe  defendant  sets  up  a  legal  defense,  and  the  plaintiff  has 
iieply  to  it  not  good  by  the  rules  of  the  common  law  but 
good  in  equity,  he  may  reply  in  this  State  at  law.  But  he 
Bust  amend  his  declaration.  The  record  must  show  what 
h  reply  is.  The  judgment  at  law  is  only  conclusive  as  to 
kgd  rights.  As  to  equitable  rights,  the  judgment  does  not 
conclude,  unless  they  be  in  fact  determined. 

We  see,  therefore,  no  way  of  giving  effect  to  this  provision 
fif  oor  law,  giving  such  extensive  rights  at  law,  and  at  the 
•Be  time  preventing  injustice,  but  to  require  the  plaintiff 
lAo  wishes  to  reply  an  equitable  right  to  a  legal  defense,  to 
■JBthisdaim  upon  the  record  by  amending  his  declaration. 

We  think  the  rirtes  of  law  were  not  properly  applied  by 
tte  Judge  in  this  case,  and  that  there  ought  to  be  a  new  trial. 

Judgment  reversed. 


4  J.  WiLfiON  &  Company,  plaintiffs  in  error,  vs.  A.  J. 
Walker,  defendant  in  error. 

>  To  establish  a  set-off,  the  law  requires  the  same  evidence  as   if  the 
defendant  had  originally  sued  the  plaintiffs  on  the  claim.    (R.) 
ThajuryhaTiDg  returned  a  verdict  in  favor  of  the  defendant  on  his 
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plea  of  set-off}  and  there  not  being  sufficient  evidence  to  creates 
facie  liability  of  the  plaintiffs  on  the  same,  a  new  trial  i 
granted.  (R.) 
8.  When  cotton  is  delivered  to  a  railroad  agent,  consigned  to  a  £i 
tenants,  in  their  own  names,  this  is  not  sufficient  to  charge  tl 
signee  with  the  landlord's  portion,  though  he  may  have  knoi 
have  been  one-fourth.     (R.) 

Set-off.  Delivery.  Factor.  Notice.  Before  Judge 
SON.     Richmond  Superior  Court.     January  Term,  181 

For  the  facts  of  this  case^  see  the  decision. 

L.  E.  Bleckley  ;  John  T.  Shewmake,  for  plaini 
error. 

A.  R.  &  H.  G.  Wright,  for  defendant.  The  i 
must  show  evident  mistake,  prejudice  or  corruption 
jury :  39th  Ga.  R.,  68  ;  Ibid,  119,  369,  708,  223 ;  41 
.R.,'94.  125,  215  ;  38th,  129 ;  40th,  115  ;  42d,  146.  C 
though  erroneous,  not  affecting  verdict,  no  ground  f< 
trial:  41st  Ga.,  675,  187,  607;  40th,  423;  42d,  24^ 
609;  32d,  173,  207. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiffs  agaii 
defendant  on  an  open  account.  The  defendant  pi 
as  a  set-off  to  the  plaintiffs'  demand,  eleven  bales  of  ( 
alleged  to  be  of  the  value  of  $1,000,  wftcli  the  defi 
avers  in  his  plea  had  been  delivered  to  the  plaint! 
him  in  the  city  of  Savannah,  in  the  fall  or  winter  of 
On  the  trial  of  the  case,  the  jury  found  a  verdict  fort 
fendaut  for  the  sum  of  $447  66.  A  motion  was  mad 
new  trial  on  the  ground  that  the  verdict  was  contrary 
and  the  evidence,  and  for  error  in  the  charge  of  the  O 
the  jury,  and  refusal  to  charge  as  requested  ;  whidi  I 
for  a  new  trial  was  overruled  by  the  Court,  and  the  [A 
excepted.  It  appears,  from  the  evidence  iu  tlie  leoov 
the  cotton  pleaded  as  a  set-off  to  the  plaintifib'  deuM 
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Bttdeon  his  plantation  in  Burke  county,  which  ^e  had  rented 
to  his  tenants,  Walker  &  Dickinson,  for  one-fourth  of  the 
eoiton  made  thereon.     There  had  been  no  division  of  the 
ttop  between  the  defendant  and  his  tenants,  but  the  cotton 
fetadeoD  the  plantation  was  delivered  to  the  railroad  agent,  to 
be  forwarded  to  the  plaintiffs,  by  Walker  &  Dickinson,  and  the 
qocstioD  in  the  case  is,  whether  there  is  sufficient  evidence,  un- 
der the  law,  to  make  the  plaintifls  liable  to  the  defendant  for 
his  rent  cotton,  delivered  by  Walker  &  Dickinson  to  the 
nilroad  agent  to  be  forwarded  to  them.     To  establish  tiie 
defendants'  set-ofiT  against  the  plaintiffs,  the  law  requires  the 
lune  evidence  as  if  the  defendant  had  sued  them  as  plaintiff 
fcr  the  value  of  the  cotton.    The  evidence  is,  that  forty  bales 
rfootton  were  delivered  to  the  railroad  ageut  at  Waynesboro 
V  Walker  &  Dickiusou,  cousigned  to  Wilson  &  Wilkinson, 
wannah.     There  is  no  evidence  of  the  receipt  of  the  cotton 
tythe  plaintiffs,  or  if  they  had  received  it,  that  they  knew 
ttat  one-fourth  of  it  was  the  property  of  the  defendant.    The 
oefeudant  states  that,  to  the  best  of  his  recollection,  he  noti- 
led  the  plaintiffs  of  his  intention  to  send  his  rent  cotton. 
vP^illiam  E.  Walker,  one  of  the  partners  of  Walker  &  Dick- 
neon,  states  that  he  informed  the  plaintiffs  by  letter  in  the 
d]^  but  cannot  say  at  what  particular  time,  that  the  defend- 
icdaimed  one-fourth  of  the  cotton  for  rent.     The  plaintiffs 
ively  deny,  in  their  evidence,  all  knowledge  thac  one- 
i  of  the  cotton  raised  on  defendant's  plantation  in  Burke 
by  Walker  &  Dickinson,  was  the  property  of  defend- 
id  deny  tliat  any  cotton  of  defendant  was  ever  con- 
to  them.     If  there  had  been  sufficient  evidence  in  the 
to  create  a  pHma  facie  liability  of  the  plaintiffs  for 
loe  of  the  cotton  under  the  law,  we  should  not  disturb 
liot|  but,  in  our  judgment,  there  is  not.     There  is  no 
I  that  the  plaintiffs  ever  received  the  cotton — the  de- 
;  of  the  cotton  by  Walker  &  Dickinson  to  the  railroad 
rfiA  Waynesboro,  consigned  to  them,  without  more,  is 
it  evidence  to  charge  them  with  the  value  of  the 
if  tiiey  had  known  that  one-fourth  of  the  cotton 
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raised  on  the  Burke  county  plantation  by  Walker  &  Di( 
son  was  the  property  of  the  defendant.  If  the  defeu 
had  brought  his  action  against  the  plaintiffs  to  recovei 
value  of  the  cotton,  he  would  not  have  been  entitled 
so  under  his  own  evidence  in  this  case,  admitting  all  th 
proved  to  be  true,  and  he  is  in  no  better  condition  ai 
fendant^  seeking  to  establish  his  set-off  against  the  plaii 
demand,  than  if  he  was  suing  them  for  the  value  of  tb< 
ton  as  plaintiff.  There  is  no  evidence  of  the  delivery  c 
cotton  to  the  plaintiffs  as  the  property  of  the  defendai 
of  any  sale  or  appropriation  of  it  or  its  proceeds  by  the 
violation  of  their  duty  as  bailees  or  factors,  or  of  thei 
structions  as  such ;  no  evidence  that  any  demand  wac 
made  on  them  for  the  cotton  or  its  proceeds.  In  our  ^ 
ment,  the  verdict  of  the  jury,  under  the  defendant's  evi 
in  this  case,  was  contrary  to  law,  and  that  the  Court  1 
erred  in  overruling  the  motion  for  a  new  trial. 
Let  the  judgment  of  the  Court  below  be  reversed. 


John  Wood,  plaintiff  in  error,  vs.  The  State  of  G 
GIA,  defendant  in  error. 

1.  Burglary  is  the  breaking  and  entering  the  dwelling  boase  of  m 
with  intent  to  commit  a  felony  or  a  larceny,  and  the  indictment 
allege  such  intent.  It  is  not  sufficient  in  an  indictment  for  barg 
allege  that  the  defendant  broke,  etc.,  and  having  so  entered  di 
certain  goods. 

2.  A  fatal  defect  in  an  indictment  cannot  be  taken  advantage 
directing  the  jury  to  find  a  verdict  of  not  guilty.  The  proper  i 
before  verdict  is  to  demur,  or  after  verdict  to  move  iu  arrest  o 
ment. 

8.  A  motion  for  a  new  trial  on  the  ground  that  the  indictment  il 
defective,  though  not  strictly  proper,  will  be  sustained  under  tl 
tice  in  this  State. 

Criminal  law.  Burglary.  Indictment.  Praotioa. 
trial.  Before  Judge  Clark.  Sumter  Superior  Oooft. 
Term,  1872. 
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]n  Wood  was  placed  on  trial  on  the  following  indict- 
:  "The  grand  jurors,  sworn,  chosen  and  selected  for 
mnty  of  Sumter,  to-wit:  *  *  *  in  the  name  and 
f  of  the  citizens  of  Georgia,  charge  and  accuse  John 
I  and  Henry  Wood,  of  the  county  and  State  aforesaid, 
;he  offense  of  burglary  in  the  night  time,  for  that  the 
efendants,  John  Wood  and  Henry  Wood,  on  the  27th 
r  October,  1870,  in  the  county  aforosaid,  did  then  and 
unlawfully,  and  with  force  and  arms,  break  and  enter 
36  smoke-house  belonging  to  P.  V.  Wessers,  (the  same 
contiguous  to  and  within  the  curtilage  and  protection 
(dwelling  house  of  the  said  Wessers,)  and  after  enter- 
e  smoke-house  did  steal  therefrom  eighty-five  pounds 
»n,  consisting  of  sides,  to  the  value  of  $18  00,  the 
•ty  of  the  said  Wesser,  contrary  to  the  laws  of  said 
the  good  order,  peace  and  dignity  thereof." 
>  defendant  pleaded  not  guilty. 

en  the  case  was  submitted  to  the  jury,  after  the  wit- 
for  the  State  and  defendant  had  been  sworn,  but  before 
amination  commenced,  defendant  moved  to  take  a  ver- 
'  not  guilty,  upon  the  following  grounds,  to-wit: 
Because  it  was  not  charged  in  said  indictment  that 
urglary  was  committed  in  the  night  time;  nor  was  it 
id  in  said  indictment  that  said  burglary  was  committed 
day  time. 

Because  said  indictment  did  not  charge  that  said  Wood 
and  entered  said  smoke-house  with  intent  to  commit  a 
or  a  larceny. 
riM^tion  was  overruled  by  the  Court  and  defendant  ex- 

f^Jmjr  returned  a  verdict  of  guilty. 

ihkiiiani  moved  for  a  new  trial  upon  the  following,  among 

fjUmdft,  to-wit : 

jBlpaPie  the  Court  erred  in  overruling  the  motion  to 

^likAkA-ct  not  guilty,  afler  said  cause  was  submitted 

I  it  was  not  charged  in  said  indictment  that 
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said  defendant  John  Wood^  broke  and  entered  into  the  £ 
house  with  intent  to  commit  a  felony  or  a  larceny. 

The  motion  for  a  new  trial  was  overruled,  and  def 
excepted  and  assigns  said  decision  as  error. 

John  R.  Worrill;  Jack  Brown;  A.  R.  Brov 
plaintiff  in  error. 

Hawkins  and  Guerry;  C.  F.  Crisp,  Solicitor  G 
represented  by  Charles  Hudson,  for  the  State. 

McCay,  Judge. 

The  crime  of  burglary  consists  in  breaking,  etc.,  w 
tent  to  commit  a  felony.  The  intent  is  a  material  ar 
essary  part  of  the  crime.  Breaking  into  a  house  is 
trespass.  Stealing  from  a  house  is  larceny  from  the 
But  to  make  the  offense  of  burglary  there  must  be  a 
ing  with  intent  to  commit  a  felony,  (now,  or  larceny, 
crime  is  complete,  though  no  felony  be  committeil. 
intent  is  material  it  is  necessary  to  allege  it.  It  is  a 
ingredient  in  the  offense,  and  an  indictment  fails  to 
the  offense  of  burglary  unless  the  intent  of  the  breakii 
be  set  forth.  We  know  no  authority  for  demanding 
diet  on  a  bad  indid'nient.  Under  our  law  the  jury  fin 
verdict  from  their  own  judgment,  and  not  by  directio 
the  Judge.  We  think,  too,  the  practice  is  a  bad  one. 
haps,  on  a  new  indictment,  the  Court  might  hold  the  1 
dictment  good,  and  an  acquittal  on  it  a  bar.  Unf 
practice  the  motion  for  a  new  trial  generally  covi 
ground  that  would  be  good  in  arrest  of  judgment.  I 
it  has  long  been  the  practice  to  include  in  a  motion  1 
trial  such  exceptions  as  this,  and  we  will  not  disti 
practice,  though  strictly  a  motion  in  arrest  of  judg 
the  proper  mode  of  getting  at  such  a  defect  as  thi 
if  the  indictment  is  bad,  a  new  trial  cannot  be  had  q; 

Judgment  reversed. 
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Lkwjb  Scofield  et  al.,  plaintifiFs  in  error,  vs.  A.  M.  Per- 
kerson et  al.y  defendants  in  error. 

Mabtin  J.  HiNTON  et  al.j  plaintiffs  in  error,  vs.  A.  M.  Per- 
kerson et  al.,  defendants  in  error. 

(McCat,  Judge,  did  not  preside  in  these  coses.) 

L  On  the  abolition  of  the  offices  of  the  Western  and  Atlantic  Railroad, 
the  Comptroller  General  became  the  proper  custodian  of  the  books 
lod  records  of  the  road,  and  the  duty  of  causing  the  true  amount  due 
by  defaulting  officers  of  the  road  to  be  ascertained  devolved  upon  him. 

1  The  Legislature  has  authority  to  appoint,  by  resolution,  a  committee 
of  their  own  body,  as  ministerial  agents,  to  audit  and  state  the  accounts 

'  of  the  officers  and  agents  of  the  Western  and  Atlantic  Railroad. 
Where  such  statement  shows  an  officer  or  agent  in  default,  and  is 
tnusmitted  by  the  committee  to  the  Comptroller  General,  and  he 

!  thereupon  issues  executions  against  the  defaulting  officer  and  his  sure- 
ties, this  Coort  will  presume  that  he  satisfied  himself  of  the  correct- 

'  HIS  of  the  committee's  report  by  inspection  of  the  books  and  accounts 

-:  of  the  Western  and  Atlantic  Railroad,  and  adopted  it  as  his  own. 

41^  Courts  will  not  entertain  jurisdiction  to  enjoin  such  execution  on 
the  ground  that  there  is  a  suit  pending,  at  the  instance  of  the  State, 
l^nst  the  defaulting  agent  and  their  securities  on  their  bond,  or  on 
the  ground  that  the  amount  for  which  the  agent  is  a  defaulter,  was 
fiiQ4QleDtIy  used  and  embezzled  by  him. 

ExecQtioD  against  defaulting  ofBcer.  Auditing  Committee 
•  the  General  Assembly.  Principal  and  security.  Before 
Wge  Hopkins.  Fulton  Superior  Court.  At  Chambers, 
ialy23, 1872. 

The  two  cases  above  stated  being  identical  in  their  charac- 
fcf,  were  consolidated  and  heard  together.  Lewis  Schofield 
W  Varney  A.  Gaskill  filed  their  bill,  containing,  substan- 
My,  the  following  allegations:  That  on  January  1st,  1870, 
R»ter  Blodgett  gave  his  official  bond  to  Rufus  B.  Bullock, 
Shnreroor  of  the  State  of  Georgia,  in  the  sura  of  $20,000, 
onditiooed  for  the  faithful  performance  of  the  duties  of  said 
Bbe  as  therein  enumerated,  as  superintendent  of  the  West- 
"0  and  Atlantic  Railroad,  and  Hannibal  I.  Kimball,  John 
ice,  Henry  O.  Hoy  t  and  your  orators,  became  his  securities ; 
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that  at  a  session  of  the  General  Assembly^  1871  and  1872,1 
committee  was  appointed  by  said   body  to  investigate  the 
management  of  the  Western  and  Atlantic  Railroad  and  its 
finances,  as  to  the  fraudulent  use  or  embezzlement  of  anf 
funds   or  property  belonging  to  the   State,  and  for  other 
purposes  therein  enumerated ;  that  said  committee  inveeti- 
gateil   the  actings  and  doings  of  the  said  Foster  Blodgett 
and  alleges  that  he  has  in  his  hands,  unaccounted  for, 
321  67;  that  said  account,  as  stated,  does  not  appear  to  be 
for  the  earnings  of  the  Western  and  Atlantic  Railroad,  bsk 
is  predicated  upon  defalcations  arising,  if  at  all,  in  embenb' 
ments  from  said  road,  and  do  not  appear  to  be  the  earniqi 
thereof;  that  said  Foster  Blodgett,  superintendent  as  ifin- 
said,  never  sold  at  public  outcry  any  iron  of  said  roid,or 
collected  any  of  the  proceeds  of  said  sales ;   that  said 
mittee  had  no  authority  to  make  any  report  whatever  to  tb| 
Comptroller  General  of  said  State,  authorizing  him  to 
summary  execution  against  Foster  Blodgett  and  bis  seoni) 
ties,  but  was  only  authorized  to  report  to  the  Legislature 
which  it  was  created;  that  said  committee  on  May  23d,  18' 
made  out  the  annexed  account  and  transmitted  the  same 
Madison  Bell,  Comptroller  General,  ordering  and  dii 
him  to  issue  execution  against  Foster  BIo<lgett  and  his 
rities  for  $20,000  with  twenty  per  cent,  per  annum 
from  January  1st,  1871 ;  that  said  Comptroller  General, n{ 
the  authority  aforesaid,  on  May  29th,  1872,  did  issue  an 
ecution  against  the  said  Blodgett,  and  his  securities,  for 
000  and  lawful  costs  ;  that  A.  M.  Perkerson,  deputy  al 
of  the  county  of  Fulton,  on  June  3d,  1872^  levied 
execution  upon  complainant's  property;    that  said  d 
sheriff  has  advertised  said  property  to  be  sold  on  the 
Tuesday  in  July  next ;  that  immediately  after  the  le?y 
said  execution  complainants  filed  their  affidavit  of  ill 
to  said  execution,  which  said  deputy  sheriff  returned  to 
plainants  with  the  notice  that  he  would  disregard  the 
a  copy  of  which  is  hereto  attached.     Prayer,  that  mSA 
be  enjoined  until  the  further  order  of  the  Court, 
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^Deponents  say  that  said  Ji.  fa.  is  proceeding  against  them 

gally^  and  was  issued  againsf  them  illegally  on  the  grounds^ 

wit: 

bL  Because  there  is  no  law  of  this  State  authorizing  the 

optroller  General  to  issue  an  execution  against  the  super- 

fxlent  of  the  Western  and  Atlantic  Railroad. 

d«  Because  there  is  no  law  of  this  State  authorizing  the 

iptroUer  General  to  issue  an  execution  against  the  secu- 

s  of  the  superintendent  of  the  Western  and  Atlantic 

Iroad  on  his  official  bond. 

L  Because,  before  the  issuing  of  said  execution,  no  officer 

lid  road  had  caused  the  true  amount  due  by  said  superin- 

ent  to  be  ascertained,  as  required  by  law;  nor  had  any 

not,  so  ascertained  to  be  due,  been  transmitted  to  the 

iptroller  General  as  earnings  of  the  road;  nor  had  any 

rintendent  of  said  road,  nor  had  any  person  or  officer 

ranto  lawfully  authorized,  caused  the  true  amount  due 

aid  Foster  Blodgett,  as  superintendent,  to  be  ascertained 

transmitted  to  the  Comptroller  Geueral,  as  earnings  of 

Western  and  Atlantic  Railroad. 

h.  Because,  at  the  time  of  issuing  said  execution,  there 

$no  funds  in  the  hands  of  said  Foster  Blodgett,  as  super- 

ident  of  the  Western   and  Atlantic  Railroad,  and   for 

di   his  sureties  on  his  official  bond   were   liable,  unac- 

itedfor. 

|li.  Because,  before  the  issuing  of  said  execution,  there 

|(pp  anperintendent  of  the  Western  and  Atlantic  Railroad, 

I  office  of  superintendent  had  been  abolished  by  law. 

Because,  before  the  issuing  of  said  execution,  the  said 

■gia  had  brought  suit  in  the  Superior  Court  of 

f-aJMinty  against  said  Foster  Blodgett  for  all  funds  and 

1^  iMdoDging  to  the  State,  alleged  to  be  fraudulently 

ibeszled  by  said  Foster  Blodgett,  or  wrongfully 

rhy  him  to  his  own  use,  and  upon  which  issues  are 

Bg  and  undisposed  of  in  said  Court,  as  deponents 

and  believe. 
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7th.  Because  said  execution  was  issued  by  the  Comptroller 
General  upon  an  account  reported  to  him  by  a  cominittee  of 
the  Legislature,  based  upon  the  alleged  fraudulent  and  wnx^ 
ful  conversion  of  property  and  funds  belonging  to  the  Stit^ 
by  the  said  Foster  Blodgett,  to  his  own  use,  and  upon  sneh 
an  account  there  is  no  authority  of  law  for  issuing  sammiij 
execution  by  said  Comptroller  General ;  and  for  property  $ai 
funds,  so  fraudulently  embezzled,  the  securities  upon  hisaui^ 
bond  are  not  liable. 

The  second  case  is  that  of  Martin  J.  Hinton,  Jama  L^ 
Matthewson,  H.  O.  Hoyt  and  Ephraim  Tweedy,  as 
of  Foster  Blodgett  as  treasurer  of  the  Western  and  Al 
Bailroad,  against  said  A.  M.  Pcrkerson,  deputy  sheriff  d 
containing  substantially  the  same  allegations  and, the 
prayer  as  the  preceding  bill.    The  execution  sought  to  be 
joined  by  the  second  bill  was  for  $25,519  44  and  costs. 

The  Chancellor  refused  the  injunction  prayed  for,  in 
following  decision  : 

"This  is  an  application  for  an  injunction.    Thecasesl 
upon  the  bill  and  exhibit. 

"The  allegations  are  substantially  these  :     On  the  1st 
January,  1870,  Foster  Blodgett  gave  l>ond  as  superintefli 
of  the  Western  and  Atlantic  Railroad,  and  complainants 
others  became  his  sureties.    Blwlgett  entered  upon  the  di 
of  the  office,  and  he  continued  to  be  superintendent  until 
office  was  abolished.     At  its  session,  1871-2,  the  L^id 
of  the  State  appointed  a  committee  to  investigate  the 
raent  of  the  road,  and  the  management  of  its  finances. 
committee  investigated  the  actings  of  Blodgett,   and 
that  he  has  in  his  hands  unaccounted  for  823,321  97 — 
of  the  account  being  exhibited  with  the  bill.     It  does  not 
pear  by  the  account  that  the  sums  mentioned  are  of  the 
ings  of  the  road.     Xor  does  it  appear  to  be  the  true 
which  has  been  made  up,  or  caused  to  have  been  made 
the  superintendent,  but  it  'is  predicated  upon   d 
arising,  if  at  all,  in  embezzlements  from  said  road,  and 
appear  to  be  the  earnings  thereof/  as  superintendent 
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I  never  sold,  at  public  outcry,  after  advertisetnent,  any 
'  the  road,  nor  received  any  of  the  proceeils  of  such  sales, 
^mmittee  have  no  authority  to  make  report  to  the  Comp- 
Generaly  authorizing  him  to  issue  execution  against 
lit  and  liis  securities.  On  tlie  23d  day  of  May,  1872, 
nmittee  made  out  the  account  before  mentioned,  and 
litted  it  to  the  Comptroller  General  of  the  State,  order- 
n  to  issue  execution  agaiust  Blo<lgett  and  securities  for 
0,  (the  penalty  of  the  bond,)  with  twenty  per  cent,  per 
from  January  1st,  1871.  That  ofiScer,  upon  that  au- 
',  on  the  29th  of  May,  1872,  issued  an  execution  against 
iU  and  his  securities,  for  $20,000,  and  a  copy  of  the 
ion  is  exhibited.  It  was  placed  in  tlie  hands  of  defend- 
]0  levied  it  upon  the  property  of  complainants.  Corn- 
its  presented  an  affidavit  of  illegality,  which  the  de- 
t  retume<l  with  notice  that  he  should  disregard  it,  and 
ceding  to  sell.  The  affidavit  of  illegality  is  exhibited 
le  bill. 

» the  complainants  in  this  bill  make  a  case  that  entitles 
o  the  interposition  of  the  powers  of  a  Chancellor? 
an  appeal  to  the  extraordinary  powers  of  the  Court, 
e  plaintiffs  are  bound  to  make  out  a  case  showing  a 
Bcessity  for  its  exercise. 

Ib  important  to  ascertain  what  relation  Foster  Blodgett 
the  State.  The  Western  and  Atlantic  Railroad  is  the 
Wy  exoliisiv  tl}  p  of  the  State.  The  superintendent  was 
uffitMjr,  Before  entering  on  his  duties,  he  gave  bond 
ly  iu  the  sum  of  $20,000,  and  the  bond  was  filed 
led  in  llie  office  of  the  Comptroller  General.  He 
E»rtty  to  a^iiduct  all  the  operations  of  the  road  con- 
j^lCii  ltd  repairs,  equipment  and  management,  includ- 
inatioa]  afTlurs;  to  sue,  officially,  for  any  claim  due 
I  ou  accriutit  of  said  road ;  to  see  that  the  books  and 
\a€  th^  roacl  were  so  kept  as,  at  all  times,  to  show 
ifa  official  affairs ;  to  sell  useless  iron,  after  thirty 
for  ea^h  or  credit;  to  have  weekly  settlements 
agents  of  the  road  for  all  moneys  received  by 
22- 
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them.  Each  agent  having  funds  of  the  road  was  req 
to  make  out^  monthly,  and  sign  a  statement  of  his  aoe 
and  any  officer  or  agent  failing  to  pay  over  funds  ooU 
by  him  weekly,  or  failing  to  furnish  the  superintendent 
a  monthly  statement  was  to  be  dismissed  by  him.  ^ 
snch  dismissal  took  place,  an  account  was  to  be  had  at 
of  all  the  freight  on  hand,  giving  the  person  dismis 
credit  therefor,  so  as  to  show  the  amount  of  his  indebta 

"  Section  996,  Revised  Code,  is  this :  'As  soon  as  an  t 
or  any  other  person  having  funds  of  the  road  unacconntc 
is  in  default,  and  fails  to  pay  over  said  funds  on  de 
made  by  the  superintendent,  or  by  his  authority,  or 
abscond  or  conceal  himself,  or  in  any  otiier  way  e?ti 
prevent  a  settlement,  said  officer  shall  promptly  cam 
true  amount  due  by  such  person  to  be  ascertained  and  I 
mit  the  same  to  the  Comptroller  General  as  earnings  c 
road,  stating  also  the  date  of  the  default.' 

"  The  bonds  of  all  the  officers  and  agents  were  to  belfl 
in  the  Comptroller  General's  office.  All  debtors  to  the 
were  as  debtors  to  the  State  or  the  public,  and  Uhereme 
the  State  against  the  superintendent,  the  treasurer,  an 
and  other  officers  and  agents,  is  the  same  as  against  tax 
lectors  or  receivers.' 

"  The  net  proceeds  of  the  road  were  to  be  paid  moi 
into  the  State  treasury,  and  were  one  of  the  soupoea  i 
from  which  the  State  does  or  may  derive  revenue  other' 
by  taxation. 

'*  From  this  general  statement  of  the  various  seotMl 
the  Code  which  are  applicable  to  the  matter  of  i«rt 
may  assume,  as  being  incontrovertible,  that  the  sup 
dent,  as  the  chief  officer  of  the  road,  had  the  gen 
agement  of  all  its  aifairs,  he  had  power  to  receive! 
money  belonging  to  it,  and  when  so  received,  it ' 
to  pay  it  to  the  treasurer,  and  to  have  the  trar 
on  appropriate  books,  to  be  kept  for  that  purpose, 
and  accounts  of  the  road  could  not,  'at  all  timeB|i 
rately  the  fiscal  affairs,'  if  they  failed  to  diadoaei 
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of  JDOoey  that  might  be  in  the  superinteDdent's  hands.    Com- 
phioants  undertook,  in  their  bond,  that  Blodgett  should  have 
.  Ikse  books  kept,  and  that  he  shouhl  pay  into  the  treasury  the 
■  Boney  that  he  received.     It  is  conditioned  in  the  bond,  as  ap- 
petTB  from  the  statement  of  the  public  officer  who  is  charged 
with  its  custody,  that  Blodgett  sliould  'well  and  truly  per- 
.ftrm  all  the  duties  required  of  him  by  law,  aud  well,  truly 
tad  fiiithfully  account  for  all  moneys  and  property  that  raiglit 
,  flome  to  his  hands,  by  virtue  of  his  appointment,  and  do  all 
rflber  acts  required  of  him,  in  said  office,  according  to  law 
iittid  the  trust  reposed  in  him/     It  is  further  indisputable, 
fittat,  for  a  &ilure  to  do  his  duty,  the  State  had  the  same 
nJimedy  against  him,  whatever  that  might  be,  that  it  had 
^Ipinst  tax  collectors  or  receivers.     That  is  the  express  lan- 
of  the  law.     The  remedy  against  a  tax  collector  is  an 
iutioD  from  the  Comptroller  General  against  him  and  his 
nreties  for  the  amount  of  his  default.     At  this  point  a  ques- 
of  difficulty  arises.     How  is  the  Comptroller  General  to 
advise<l  of  the  amount  of  the  superintendent's  iudebte<I- 
?    As  to  all  the  other  officers  and  agents  there  is  no 
ibie.     It  was  the  duty  of  the  superintendent  to  ascertain 
transmit  the  amount  as  prescribed  by  section  996.     But 
Aat  section  does  not  apply  to  the  superintendent     It  con- 
iplates,  on  one  side,  an  agent,  or  any  other  person,  in  de- 
It,  &iling  to  pay  on  demand,  or  evading  or  preventing  a 
lement,  and,  on  the  other  side,  the  superintendent  making 
demand,  and  on  failure  to  get  a  settlement,  ascertaining 
amount  and  transmitting  it  to  the  Comptroller  General, 
superintendent  is,  in  the  section,  on  one  side,  the  collect- 
side.     He  may  be  taken  out  of  that,  but  the  difficulty 
in  putting  him  on  the  other  side.     Changing  the  collect- 
agent  would  not  enlarge  the  meaning  and  scope  of  the 
part  of  tlie  section.     It  would  remain  as  before,  and  if 
M  ibe  beginning,  it  did  not  embrace  the  superintendent,  he 
llDalcI  not  then  be  embraced. 

^'/'I  think  it  is  true  that  the  superintendent  uudertook  to 
ifthfblljr  account  for  the  public  money  and  property;  that, 
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on  his  failure  to  do  so,  the  Comptroller  General  was  reqairel 
to  issue  an  execution  for  the  amount  of  the  default,  and  that 
there  was  no  express  provision  of  law  prescribing  the  mode 
of  informing  the  Comptroller  General  of  the  amount.  AnJ 
thus  the  law  stood  when  the  office  of  superintendent 
abolished. 

"  It  is  better  to  pause  here  and  look  more  closely  into  tlie 
remedy  that  the  State  has.  It  is  precisely  that  which  it  hil 
against  tax  collectors  or  receivers. 

"By  section  911  of  the  Code,  Mf  any  collector  shall  6i 
to  settle  his  accounts  with  the  Comptroller  General  in  thi 
terms  of  the  law,  he  shall  issue  execution  against  him 
his  sureties  for  the  principal  amount,  with  the  i)enalty 
costs.'     Section  914  is  in  these  words :  *  Executions  so  iasiMi 
shall  not  be  suspended  or  delayed  by  any  judicial  interferenol 
with  them,  but  the  Governor  may  susi>end  the  collection 
longer  than  the  next  meeting  of  the  General  Assembly.' 

"  This  remedy  against  the  superintendent  is  an  execatMl 
from  the  Comptroller  General's  office  against  him  and  W 
sureties,  and  when  so  issued,  it  cannot  be  suspended  or  de^ 
layetl  by  any  judicial  interference  with  it,  but  the  Governor 
may  suspend  it.  Such  an  execution  has  been  issued  in  thi^ 
case,  and  this  bill  is  filed  to  interfere  with  and  suspend  it 

"When  the  execution  is  issued  by  the  Comptroller  Genen(^ 
and  shows  on  its  face  jurisdiction  of  the  person  and  Buhjf 
matter,  has  a  Judge  the  power  to  look  into  it  and  determili 
whether  it  shall  or  shall  not  proceed  ?  If  it  issues  or  is 
ceeding  wrongfully,  but  is,  nevertheless,  within  the  jurisditf 
tion,  can  the  judiciary  interfere  with  it,  and  suspend  or 
it  ?  Is  the  Executive  alone  entrusted  with  that  power? 
complaint  in  this  case  is  not  that  the  Comptroller  Gen( 
had  not  jurisdiction  of  Blodgett  and  his  sureties,  and  of 
subject  matter,  but  that  he  was  moved  to  the  exercise  of 
jurisdiction  improperly. 

"  It  is  a  principle  pervading  our  system  that  the  State 
the  collection  of  its  revenue  cannot,  as  a  rule,  be  interfc 
with.     It  is  the  duty  of  the  collectors,  without  judgment 
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trial,  to  issue  executions  against  defaulting  tax-payers,  and 

section  3618  of  the  Code  reads  as  follows :    *  No  replevin 

iball  He,  nor  any  judicial  interference  be  bad,  in  any  levy  or 

dirtress  for  taxes  under  the  provisions  of  tliis  Code,  but  the 

party  injured  shall  be  left  to  his  proper  remedy  in  any  Court 

of  law  having  jurisdiction   thereof/     To  force  the  money 

fiom  the  pocket  of  the  tax-payer,  the  collector  is  armed  with 

tite  power  of  a  process  to  collect,  which,  in  the  language  of 

Jadge  NiSBET,  is  the  highest,  in  its  direct  efficacy,  known  to 

the  usage  of  constitutional  government.    With  the  collection 

rfthis  revenue  there  can   be  no  judicial  interference,  from 

Ae  making  of  the  demand  of  the  tax-payer  until  it  goes 

wUi  the  State  treasury.     If  the  citizen  fails  to  pay,  the  col- 

fBotor  makes  him  do  so;  if  the  collector  fails  to  pay  it  over 

ifterhe  gets  it  over,  the  Comptroller  General  makes  him  and 

lis  securities  do  so.     It  is  not  because  the  money  arises  di- 

Mly  from  taxation;  there  is  no  peculiar  charm  in  the  word 

Ues,  it  is  because  it  is  a  part  of  the  revenue  of  tlie  State. 

!h6  principle  applies  to  the  public  revenue,  no  matter  from 

'luit  source  it  aHses. 

''This  statute,  on  its  face,  contemplates  a  case  in  which 
tiHig  may  be  done  to  the  individual  against  whom  the  pro- 
las  runs.  It  says  that  the  process  shall  go  on,  shall  do  its 
lirk  \iithout  interference,  and  *  the  party  injured  shall  be 
to  his  proper  remedy  in  any  Court  of  law,'  etc.  Judge 
r,  in  Gletlney  vs.  Deavors,  8  Georgia  Reports,  484,  in 
ing  of  the  lien  of  taxes  on  property,  says :  ^The  State 
have  her  revenue  at  all  hazards,  hence  these  various 
at  provisions  of  the  law  to  restrain  judgment.  Prompt 
is  as  necessary  as  a  lien.  *  *  *  *  To  collect 
the  State  turns,  with  uncontrollable  power,  directly 
staneously  upon  the  property;  and  if,  in  the  exer- 
^this  stern  but  necessary  attribute  of  sovereignty,  the 
I  Ib  iDJared,  his  only  redress  is  to  petition  to  the  Legis- 
,Jn  Eve  vs.  the  State,  21st  Georgia  Reports,  the  Su- 
)t£^oar%j  by  Judge  Benning,  says :  '  Whether  a  claim 
lif  to  be  exacted  or  not,  is  a  question  everywhere,  so 
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far  as  I  know,  for  the  Executive,  not  for  the  judiciary.  If 
the  Executive  exacts  tlie  claim  and  collects  the  money  and 
it  turns  out  that  the  claim  was  unfounded,  the  govemmeirt 
itself  gives  redress — sometimes  provides  a  mode  by  whiA 
redress  may  be  obtained  through  the  Courts.  In  every  cuCi 
however,  the  money  claimed  or  tax  has  first  to  be  {>aid.  If 
this  is  not  universally  true  it  certainly  is  generally  true.' 

''But  suppose,  although  it  should  appear,  as  it  doesia 
this  case,  that  the  Comptroller  General  has  jurisdiction  of 
the  person  and  subject-matter,  still  the  Courts  can  iuterfiif 
with  the  execu|iou,  and  determine  whether  that  officer  pro- 
ceeded regularly  to  the  exercise  of  the  jurisdiction,  that  ii^ 
that  he  ascertained  the  amount  in  the  proper  manner.  B 
must  be  remembered  that  no  complaint  is  made  that  till 
amount  claimed  is  not  due  from  Blodgett.  That  is  uotda^ 
uied  in  the  bill.  There  is  no  direct,  unequivocal  denial  df 
the  indebtedness  in  the  affidavit  of  illegality.  Then  did  All 
Comptroller  General  ascertain  the  amount  in  a  1^1  mannerf 

''Execution  has  been  issued.  It  recites  that  it  is  doneoi 
the  authority  of  a  statement  of  Blodgett's  account,  asoertaiB-. 
ed  and  made  out  by  a  committee  of  the  Legislature.  Com- 
plainants in  that  bill  allege  a  want  of  authority  on  the  ptfl- 
of  the  committee  to  ascertain  and  report  the  state  of  theflH 
perintendent's  account.  One  of  the  resolutions  passed  hf 
the  Legislature  is  in  these  words: 

"  Resolvedy  etc.,  That  the  committee  appointed  to  iDvesfr 
gate  the  management  of  the  Western  and  Atlantic  Railrorf 
be  directed  to  ascertain  and  state  the  accounts  of  the  ag«* 
and  other  persons  dealing  with  the  Western  and  Atlantii 
Railroad  and  compel  settlement  of  the  same,  and  u|K>n  II 
amount  being  ascertained  as  due  the  Western  and  Atlautift 
Railroad,  the  State  Treasurer  be  autliorizeil  to  receive  i 
receipt  for  the  same.* 

"That  committee  states  an  account  containing  seven  itdfl^ 
in  this  manner :  J 

"Mr.  Foster  Bloilgett,  superintendent  of  the  Western  atfO 
Atlantic  Railroad,  for  the  year  1870,  debtor  to  the  Stated 
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Georgia,  1870,  JuaeSJ,  to  amount  collected  of  the  Scofield 
Solliug  Mill  Company^  on  aecount  of  old  iron  sold  them  be- 
longing to  the  Western  and  Atlantic  Railroad. 

''Five  of  them  are  of  a  similar  character,  diflfering  only 
tt  amount.  Another  is  for  amount  collected  of  the  Post 
Office  Department,  United  States;  and  the  remaining  item 
is 'to  amount  received  of  I.  P.  Harris,  Treasurer,  etc.,  of 
the  funds  belonging  to  the  Western  and  Atlantic  Railroad, 
IB  pass  bill  seventy-one,  July  1870,  in  the  name  of  J.  C. 
bitb.' 

"They  transmit  this  account  to  the  Comptroller  General 
^  the  State,  and  certify,  '  it  is  ascertained  by  the  committee 
if  the  Greneral  Assembly,  etc.;  that  there  was  due  on  the  1st 
I17  of  January,  1871,  and  is  yet  due  the  State  of  Georgia  from 
fister  Blodgett,  superintendent  of  the  Western  and  Atlantic 
iiilroad,  for  the  year  1870,  of  the  funds  of  said  Western 
id  Atlantic  Railroad,  in  his  hands  unaccounted  for,  the  sum 
r  $23,331  67/  on  the  foregoing  statement  of  account ;  that 
id  sum  was  receiveti  by  the  said  Foster  Blodgett,  as  super- 
teident  aforesaid,  d«iring  the  year  1870 ;  that  said  Foster 
Lodgett  absconds  and  prevents  a  settlement  of  said  indebt- 
loess*  This  statement  of  indebtedness  is  hereby  transmit- 
[  to  the  Comptroller  General  that  execution  issue,  according 
rtbe  statute  in  such  case  provided,  etc' 
''The  resolution  required  two  things  of  the  committee: 
bey  were  first  to  ascertain  the  state  of  the  accouiUa  of  agents 
i  other  persons  dealing  with  the  road,  and  second,  to  com- 
leroent  of  the  amount  ascertained  to  be  due.  How 
i^they  to  ascertain  the  state  of  the  accounts,  and  in  what 
•  were  they  to  compel  settlement? 

ants  were  to  be  kept  on  the  books  of  the  road — the 

|qired  that.    It  does  not  appear  from  this  bill  that 

laittee  changed  a  figure  on  those  books,  or  that  they 

1^  word  of  testimony  other  than  that  furnished  by  the 

3  papers  of  the  road.     It  is  argued  that  they  did. 

Iqr  counsel  that  ex  parte  examinations  of  witnesses 

^aod  that  hearsay  testimony  and  unauthorized  opin- 
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ioDS  were  received  and  acted  u|)od  by  the  committee.  S 
is  not  for  me  to  inquire  what  effect^  if  any,  such  allegation 
had  it  been  made,  would  have  had.  It  has  not  been  nitd« 
There  is  no  intimation  in  the  bill  of  how  the  committee  tton 
tains  the  amount.  The  presumption  of  law  is  that  itwi 
done  rightly  and  properly,  and  nothing  whatever  is  allege 
to  the  contrary.  The  certificate  and  account  disclose  Dothiv 
more  than  an  ordinary  account  of  a  business  tranaction.  Thei 
is  on  the  face  of  these  pai)ers  no  other  api>earance  of  fraud  thi 
that  which  may  exist  in  law  where  one  person  withholds  ti 
money  of  another. 

"  How  were  they  to  compel  settlement  ?  By  l^al  pr 
cess.  Just  such  means  as  the  law  had  provided,  they  wfl 
to  adopt.  They  could  resort  to  the  Comptroller  Genend 
execution  or  to  suit  on  the  official  bond.  By  the  Ood 
section  943,  the  bond  of  the  collector  is  not  to  be  suedoi 
less  some  emergency  should  make  it  necessary.  The  ezea 
tion  is  the  usual  remedy  and  must  be  employed,  unless  lOfl 
emergency  makes  it  necessary  to  resort  to  suit  on  the  bond. 

^'  It  is  said  that  this  is  a  hard  case,  and  that  by  suSeriaj 
this  process  to  run  its  course,  it  may  do  great  injustice  ft 
complainants. 

"The  remedy  is  a  severe  one,  but  every  citizen  of  Geoi|l 
since  the  year  1804  has  been  subject  to  it.  That  it  is  fori 
large  amount,  does  not  affect  the  principle.  The  remedy  ft 
with  the  Executive.  j 

''Complainants  have  failed  in  the  bill  to  make  a  easel 
entitles  them  to  an  injunction.'^  To  which  ruling  plaiD 
in  error  excepted,  and  now  assign  the  same  as  error. 

B.  H.  Hill  &  Sons;  D.  F.  &  W.  R.  Hammond; 
&  Brown  ;  A.  B.  Culberson  ;  Gartrell  &  Stephi 
Peeples  &  Howell,  for  plaintiffs  in  error,  submitted ! 
following  brief: 

I. 

1.  The  resolutions  organizing  the  Western  and 
Railroad  committee,  and  defining  its  duties,  did  not 
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the  oommittee  to  adjust  the  account  of  the  superinteiulent; 
the  first  one  is  confined  to  the  investigation  of  **  frauds  and 
imbezzlements/'  etc.,  and  tlie  second  one  only  authorizes  the 
oaunittee  to  adjust  the  accounts  of  "agents  and  other  per- 
008  dealing  with  the  road:"  Acts  1871-2,  pages  257,  329. 
ij  The  terms,  "agents  and  otiier  persons  dealing  with  the 
Md/'  do  not  include  the  superintendent,  because  such  is  not 
le  ordinary  meaning  of  the  language  used:  Code,  sec.  4; 
id  886  Code,  sec.  997;  Acts  1858,  p.  623;  Acts  1871-2,  p. 
S3k  (6)  And  because  the  superior  (superintendent)  is  not 
daded  in  the  iuferior  (agent :)  1  Blackstone^s  Com.,  88 ;  5 
Noyn'tf  Digest,  328,  331.  (c)  And  because,  this  being  a 
Doeeding  in  derogation  of  common  right,  every  act  making 
rt  of  the  system  must  be  strictly  construed :  31  Gn.,  700, 
0;  Potter's  Dwarris,  146;  18  Ga.,  340;  7  Ga.,  514,  515; 
Bmck.,  520;  5  McLeon,  185;  2  Wh.,  203;  4  Wh.,  241 ; 
Peters,  524,  525-6-7 ;  2  Dallas,  316 ;  4  Hill's  N.  Y.,  76 ; 
Modem,  283;  9  Bac.  Abr.,  250;  16  Ga.,  Ill;  33  Ga., 
8;2Brock.,  448,  480,  484. 

L  It  was  not  in  the  power  of  the  Legislature  to  organize 
nnmiitee  with  authority  to  state  an  account  against  the 
lerintendent  for  proceeds  of  iron  at  private  sale,  without 
rertisement.  (a)  Old  iron  must  be  advertised  and  sold  at 
die  outcry,  and  if  note  is  taken,  it  must  be  deposited  with 
t  treasurer:  Code,  1008,  1009.  (6)  Therefore,  Blodgett, 
lelling  iron  at  private  sale,  witliout  advertisement,  acted 
{boat  authority,  and  was  a  tort  feaser;  to  ascertain  these 
b^uid  pronounce  the  judgment  of  law  upon  the  same  is  a 
pU  qoestion,  and  not  a  mere  ministerial  duty:  34  III., 
; ;  2  Brock.,  476, 480, 485,  486 ;  21  Wend.,  21 8 ;  3  N. 
l-l  Cooly  on  Lira.,  90,  91,  410.  (o)  But  this  legislative 
,  not  being  of  the  judicial  department,  cannot  per- 
jadicial  function ;  it  can  only  perform  ministerial 
|;Cbde,  flee.  5106. 

un,  if  this  legislative  committee  has  power  to  adjust 

rintendent's  accounts,  and  compel  payment  of  the 

proceed  according  to  the  usual  modes  unless 
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expressly  authorized  to  resort  to  extraordiuary  remedies  fur 
reasons  already  given. 

II. 

1.  Is  the  account  on  which  this  execution  issued  the  kind 
of  a  claim  for  which  it  was  designed  to  use  the  process  of  the 
Comptroller  General  ?     It  is  not,  for  the  following  reasons: 
(a)  It  is  not  for  "frauds  of  the  road  unaccounted  for:"  Codi 
907.     (6)  Nor  is  it  for  the  "earnings  of  the  road:"  Code 
1008-9.     (c)  Nor  is  it  for  moneys  in  the  hands  of  a  doly 
appointed  financial  agent  of  the  road,  or  a  designated  depoe-  i 
itory  of  the  funds  of  the  road  :  2  Brock,  480-484.     (d)  Thii 
process  is  designed  to  be  used  only  against  officers  or  ageni: 
of  the  kind  above  enumerated  for  balances  appearing  tnotukj 
on  the  face  of  the  books,  that  can  be  stated  by  a  mere  mioii"  I 
terial  officer  or  clerk:  2   Brock.,  484;  5  Ga.,   193;  Oode^.j 
907,  911. 

2.  The  law  under  which  this  execution  pretends  topi^l 
ceed  cannot  be  strictly  pursued,  and  therefore  the  8amiiiai]f| 
remedy  cannot  be  used  :  Code  996  ;  9  Ga.,  187. 

3.  But  the  Code  does  not  give  a  summary  remedy  agaifl4| 
the  sureties  of  the  superintendent  in  any  case,     Whenani 
ecution  issues  summarily  against  a  tax  collector  it  issues  i 
against  his  sureties;  but  when  it  issues  against  a  tax  : 
the  sureties  are  not  included.     The  section  providing 
summary  remedy  against  the  superintendent,  auditor,  1 
urer,  etc.,  of  the  Western  and  Atlantic  Railroad  does  note 
tempt  to  subject  the  sureties  of  these  officers  to  the  same] 
cess:  Code  907,  911,  991;  2  Brock,  481-2;  21  Ga.,  55,1 

4.  By  the  rule  of  strict  construction  we  are  forced  to  J 
interpretation  of  the  statute  which  would  restrict  ratfaert 
extend  the  language  used. 

5.  But  if  this  kind  of  remedy  was  ever  authorijEedi 
the  superintendent  and  his  sureties,  it  cannot  be  emp 
now,  because  recent  legislation  was  intended  to  subsUiaftlij 
modes  of  proceeding  entirely:    Acts  1871-2;  pages' 
253,  256-7,  329.     If  this  was  not  the  l^islative 
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bcse  receut  Acfs  show  that  the  Legislature  considered  the 
iiumary  execution  inapplicable  to  any  but  plain  accounts. 

III. 

Have  complainants  the  right  to  resist  this  summary  reme- 
rby  illegality  or  bill?  They  have  for  the  following  rea- 
08: 

L  This  is  not  a  claim  for  taxes,  nor  in  the  nature  of  such 
daim  (nor  for  funds  in  the  hands  of  a  duly  appointed  fiuan- 
d  agent.)  The  defense  is  not  denied  by  the  Code,  section 
18. 

2.  Section  914  of  the  Code  does  not  attempt  to  deny  the 
(ht  of  judicial  interference  to  any  executiou  except  those 
ued  under  sections  907  and  911.  So  that  if  section  991  or 
7  other  law  really  authorizes  this  summary  remedy  against 
1 8a|>erintendent  and  his  sureties,  it  does  not  undertake  to 
ay  the  usual  defense  given  by  law  in  other  cases  against 
wutioDS  issuing  or  proceeding  illegally:  Code  914,  907, 
1,915,991;  3  Mason,  331. 

3.  But  if  the  law  did  undertake  to  deny  complainants  a 
aring  in  this  case  before  a  sale  of  their  property,  it  would 

nncoustitutional,  because :  (a)  "No  person  shall  be  de- 
lved of  life,  liberty  or  property,  except  by  due  process  of 
f  Code  5078;  Cooly  on  Lim.,  353;  4  Wh.,  244;  1 
t's  Com»,  620-1,  note;  Sedgwick  on  C.  and  L.  L.,  537- 
(6)  "  The  right  of  trial  by  jury,  except  where  it  iaoth- 
fte  provided  in  the  Constitution,  shall  remain  inviolate  :'' 
&  5207,  5174;  5  Qa.,  193.  (c)  "  Legislative  Acts  in  vio- 
at  of  tiiis  Constitution,  or  the  Constitution  of  the  Uni- 
Btfite^f  tin.*  void,  and  the  judiciary  shall  so  declare  them :" 

5107;  27  Ga.,  357-8;  42  Ga.,  424,  428. 
,  Even  Lij  cuses  of  distress  for  taxes  the  Courts  always 
the  rrght  to  interfere,  unless,  (a)  The  proceeding  was 
ir  rAa  Ad  of  1804,  or  under  the  Code:  Code  3618;  27 
iS&7;  42  Ga.,  428  ;  (b)  and  for  taxes  exclusively;  same 
mtim  and  Cooly  on  Lim.,  487-89,  490 ;  (c)  and  under  a 
mlioriziug  the  proceeding ;  27  Ga.,  357-8;  42Ga.^428« 
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Conclusions.  »Tlie  Court  below  should  have  granted  tiie 
injunction  if  either  of  the  following  positions  is  true: 

1.  If  the  legislative  committee  either  were  not  or  couW  not 
be  authorized  to  adjudicate  a  claim  like  the  one  in  qaestion. 

2.  Or  if  the  statute  did  not  originally  authorize  thissuiih 
mary  remedy  against  the  sureties  of  a  superintendent,  or  if 
the  law  to  that  effect  has  been  repealeil. 

3.  Or  if  the  riglit  of  trial  by  jury  either  has  not  been,flr 
could  not  be,  deuied  by  the  Legislature  in  a  case  like  this. 

N.  J.  Hammond,  Attorney  General ;  J.  T.  Glenx,  Solifr' 
itor  General,  for  defendants,  argued  as  follows: 

Bonds  of  superinteudent  and  treasurer  of  Western  and  At- 
lantic Railroad  are  deposited  with  Comptroller  General:  L 
Code,  sees.  973,  984. 

The  Comptroller  must  ''audit  the  accounts  of  all  agoil 
disbursing  public  money :"  R.  Ccxle,  sec.  94,  p.  13 ;  and"cpt 
lect  all  evidences  of  debt  due  to  the  State  from  any  oth 
source  than  taxes  :*'  R.  Code,  sec.  94,  p.  9.  His  means  i 
collection  is  a  Ji,  fa,:  Sec.  94,  p.  6  and  8;  see,  911  (T.C 
and  991,  (W.  &  A.  R.  R.)  ? 

Distress  was  comnum  law  remeily  for  a  "  debt  due  to  t| 
Crown:"  Black.  Com.,  14;  Bacon's  Abridg. ;  Distress  G^ 
Comyn's  Dig. ;  Distress,  (D.  7.)  Recognized  by  sec  4  of  il 
of  1823:  Cobb's  N.  Dig.,  1025. 

The  revenue  of  the  State  comes  from  the  Western  andil 
lantic  Railroad  earnings :  Code,  sec.  994,  p.  1 ;  and  from  * 
use  by  individuals  of  any  other  property  of  the  State:" 
94,  p.  5.     Revenue  defined  :  Yancey  vs.  The  N.  M. 
Co.,  33  Ga.  R.,  624.     Revenue  from  the  Western  and  il 
tic  Railroad  put  on  footing  with  taxes:  The  State  tm. 
38Ga.R.,  171. 

There  can  be  no  judicial  interference  with  the  coll 
the  public  revenue.     No  replevin  "  for  goods  seized  fora 
to  the  king,  without  command  of  the  king,  or  of  the 
of  the  Exchequer:"  7  Comyn's  Dig.,  Replevin  D.    Jki 
prohibited  where  county  fund  ('' public  fund")  was  lA. 
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f  Judge  of  Inferior  Court :  Tift  et  al.  V8.  Griffin,  (Act  1796,) 
Ga,  R.,  188, 189, 192;  Eve  vs.  The  State,  21  Ga.  R.,  50, 
1,68,  69;  (Act  of  1804,)  fi.  fa.  by  Comptroller  vs.  T.  C. 
icarities. 

Yancey  vs.  The  N.  M.  Manuf 'g  Co.,  33  Ga.  R.,  622,  tax 
r indigent  widows  and  orphans  of  soldiers:  R.  Code,  sees. 
M,  914,  3618;  see,  also,  27  Ga.  R.,  354;  40th,  133;  42d, 
84,  428.  Tax  receiver's  liability:  Sec.  907,  922,  913,  914, 
L6,  916,  943. 

The  construction  of  section  991,  etc.,  Revised  Code,  should 
^  controlled  by  the  Act  of  1858,  of  which  they  are  thecod- 
tttion :  See  Acts  of  1858 ;  R.  Code,  sees.  914,  3618. 
By  that  Act  the  construction  is  ''  liberal,^'  and  so  it  has 
•er  been  to  effect  the  object  of  collecting  public  revenue. 
I  Doe,  ex  dem.,  Gledney  et  al.  vs.  Deavors,  11  Ga.  R.,  84-5, 
iistress,''  in  Act  of  1804,  construed  to  mean  ''execution.^' 
In  Eve  vs.  The  State,  21  Georgia  Reports,  50,  see  the  con- 
nction.  The  16th  and  24th  sections  of  the  Act  of  1804 
ifaorized  the  Treasurer  of  the  State  to  issue  fi.  fa.  against 
t  collectors :  Cobb's  Dig.,  1052.  The  Comptroller  General 
IS  held  competent  to  issue  this  fi.  fa.  by  considering  the  3d 
bUoq  of  the  Act  of  1823,  (Cobb's  N.  Dig.,  1025,)  as  amend- 
geaid  section  of  Act  of  1804.  The  24th  section  of  Act  of 
©4  authorized  fi.  fa.  against  collector^  but  was  held  to  cover 
» securities  also  by  construction :  Eve  vs.  The  State,  21  Ga. 
;80.  The  Act  of  1804  forbade  judicial  interference  with 
\  levied  under  that  Act.  By  construction^  it  has  been  ap- 
to  all  subsequent  tax  Acts;  summary  remedy  is  a  neces- 
rTift  et  al.  vs.  Griffin,  5  Ga.  R.,  190, 191 ;  Doe,  ex  dem., 
I.  Deavors,  8  Ga.  R.,  484;  11  Ga.  R.,  81-2;  Yan- 
The  N.  Manuf 'g  Co.,  33  Ga.  R.,  623.  Can  the  ju- 
interfere  with  the  collection  of  taxes  levied  since  the 
the  Code  only  forbids  interference  with  "taxes 
^A»  provisions  of  this  Code:"  Sec.  3618;  see  27  Ga., 
^r€hi.R.,219. 

4  nncoDStitutional  to  allow  this  summary  remeily 
I  JadgmeDt.    It  was  without  jury  before  Constitu- 
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tion  of  1798:  Tift  V8.  Griffin,  5  Ga.  R.,  189-190.  So  it 
ever  been.  The  new  Constitution,  Art.  5,  sec.  13,  p. 
flays — "The  right  of  trial  by  jury  *  *  *  gii^ll  remain m 
late:"  33  Ga.,  622;  21  Ibid.,  50. 

The  officers  of  the  Western  and  Atlantic  Railroad  b( 
abolished  by  Act  of  1871,  it  was  the  Comptroller's  dul 
collect  all  dues  to  it.  See  citations  ante.  His  mode  of 
lection  is  by  fi.  fa.  In  issuing  that  he  acts  minister 
only:  5  Ga.R.,  193,  Tift  V8.  Griffin;  11  Ga.  R.,  217;  '. 
sett  r«.  the  Governor,  29th,  157;  Justices  Inferior  Cooi 
Hunte^oZ. 

However,  he  finds  out  the  fact  that  a  public  officer 
defaulter,  the  Comptroller  must  issue  Ji.  fa.  The  r« 
tions  api>ointing  the  committee  on  the  Western  and  Atli 
Railroad  make  them,  in  lieu  of  the  superintendent,  the  pi 
authority  to  audit  accounts  and  "  compel  settlements." 
Acts  of  1871-72, 257  and  329  Rev.  Code,  sec.  975,  pt 
11,  15. 

The  State  directly  has  no  other  remedy;  she  caonot 
slow  process  of  suit.  She  may  use  all  remedies;  they 
but  cumulative:  Doe  ex  dem.,  Gledney  vs.  Deavors, 8 
R.,  483. 

Montgomery,  Judge. 

1.  On  December  14th,  1871,  the  Legislature  abolishec 
offices  of  the  Western  and  Atlantic  Railroad.  Before  tbd 
olition,  as  soon  as  an  agent  or  any  other  person  having  f 
of  the  road  unaccounted  for  was  in  default,  and  failed  ifl 
over  said  funds  on  demand,  madeby  thesuperintendeQt< 
his  authority,  or  absconded,  or  concealed  himself,  or  in 
other  way  evaded  or  prevented  a  settlement,  it  becitt 
duty  of  the  superintendent  promptly  to  cause  the  true  «l 
due  by  such  person  to  be  ascertained,  and  transmit  th*^ 
to  the  Comptroller  General  as  earnings  of  the  road,  Ml 
also  the  date  of  the  default :  Code,  sec.  996.  The  dvbf4 
Comptroller  General  is  then  pointed  out  by  seotica  M]u 
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18  k>  issue  execution  against  the  defaulter  and  his  sureties,  as 
in  case  of  a  defaulting  tax  collector,  etc.  It  will  be  perceiv- 
ed by  an  examination  of  the  sections  referred  to,  and  others 
ipon  the  same  subject-matter,  that  there  is  no  provision  made 
bra  report  to  the  Comptroller  General  of  any  default  by 
he  superintendent  himself,  and  yet  section  991  makes  it  the 
oty  of  the  Comptroller  General  to  issue  execution  against 
be  superintendent  and  his  sureties  in  case  of  his  default,  as 
e  must  do  against  any  inferior  defaulting  officer  upon  report 
lade  by  the  superintendent.  Where  a  duty  is  imposed  upon 
Q  officer  to  be  performed  upon  the  happening  of  a  contin- 
ency,  and  no  mo^le  is  pointed  out  whereby  he  is  to  be  offici- 
lly  informed  that  the  contingency  has  happened,  it  necessa- 
iyisa  part  of  the  duty  required  of  him  to  ascertain  the 
ippening  of  the  contingency  for  himself.  Hence,  before 
le  Act  abolishing  the  offices  of  the  Western  and  Atlantic 
iailroad,  upon  default  made  by  the  superintendent,  it  be- 
une  the  duty  of  the  Comptroller  General  to  ascertain  the 
Donnt  for  which  he  was  a  defaulter  and  issue  execution 
lerefor.  The  alwlition  of  the  office  of  superintendent  ex- 
nded  this  duty  of  the  Comptroller  to  all  defaulting  officers 
'  the  road.  This  being  his  duty,  and  no  custodian  of  the 
joks  of  the  road  being  specially  provided  by  law,  they 
iturally  fell  into  his  hands,  where  all  other  revenue  accounts 
le  to  the  State  are  kept :  Code  sec.  94,  p.  9,  sec.  95,  p.  6. 
%  It  is  insisted  that  the  Legislature  had  no  authority  to 
Mitute  a  committee  of  their  own  l>ody  a  Court  to  try  and 
Isnnine  ex  parte  the  liability  of  the  principal  of  the  com- 
|VtaBlfi|  and  to  cause  execution  to  issue  against  said  prin- 
plind  his  sureties.  Conceding  this  to  be  true,  it  is  clearly 
HlMtoiitfor  the  Legislature  to  appoint  a  committee  of  their 
^lli^ ministerial  agents  to  audit  and  state  the  accounts  of 
of  the  Western  and  Atlantic  Railroad,  and  to 
^Ihe  result  of  their  investigations  to  the  Legislature. 
they  do  this,  and  the  committee  proceed  with  the 
and  ascertain  to  their  own  satisfaction  that 
iti^mB  been  default,  while  it  may  be  true  that  they  have 
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no  power  to  compel  the  Comptroller  General  to  issue  execu- 
tion for  tiie  amount  found  to  be  due  by  the  defaulting  officer, 
yet  if  they  transmit  the  result  of  their  investigations  to  the 
Comptroller  General,  and  he  chooses  to  adopt  it  as  his  ows 
after  verifying  it  by  the  books  of  the  Western  and  Atlantic 
Ilailroad,  he  does  exactly  what  he  is  by  law  required  to  do, 
in  issuing  the  execution  against  the  officers  found  in  de&oH 
and  his  sureties.  For  aught  that  appears,  that  is  what  lui 
been  done  in  this  case,  and  the  Courts  will  not  presume  bbj 
irregularity  where  the  case  made  does  not  show  any  to  exist 
The  jurisdiction  of  person  and  subject  matter  by  the  Comp- 
troller General  cannot  be  seriously  questioned :  Acts  of  1858; 
Code  991,  911,907,943. 

If  then  the  Comptroller  acted  within  bis  jurisdiction, as 
set  forth  in  the  legislative  Acts  referred  to,  there  can  be  w 
judicial  interference  :  Code,  3618,  914.  Theapi>eal  is  totbe' 
Governor:  Ibid.,  914.  But  it  is  said  the  surety  is  deprived 
of  his  constitutional  right  to  trial  by  jury.  The  CoDStitl* 
tion  only  provides  that  the  trial  by  jury  shall  "  remain  in- 
violate;'^ i.  e.,  remain  as  it  existed  before  the  adoption  of  tlie 
Constitution.  As  early  as  December  22d,  1791,  it  was  en- 
acted that  *^no  replevin  shall  lie,  or  other  judicial  iuterfw* 
ence  be  had  in  any  levy  or  distrain  for  taxes  under  thislsfi 
but  that  the  party  injured  be  left  to  his  proper  remedy  int 
Court  of  law:"  Mar.  and  Crawford's  Dig.  497.  And  tht 
same  Act  for  the  first  time  provides  for  the  issuing  of  exeoh 
tion  by  the  Treasurer  (now  Comptroller  General)  againsi 
defaulting  tax  collectors  and  their  sureties.  These  proviaiflBl 
have  been  retained  upon  the  statute  book  from  that  day 
this.  What  was  the  proximate  cause  of  a  denial  of  jadica 
interference  has  been  lost  by  the  lapse  of  time.  The  sai 
of  officers  against  whom  these  summary  remedies  are 
vided  must  be  held  to  have  contracted  in  reference  to 
law.  Hence,  this  claim  to  a  right  to  trial  by  jury 
avail  them. 

Thus  far  I  have  considered  the  case  made  by  the 
The  case  made  in  the  argument  was  a  very  different 
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is  said  that  the  books  of  the  Western  and  Atlantic  Railroad 
do  Dot  show  the  balances  against  the  superintendent  and 
tnasnrer  for  which  the  executions  are  issued  by  the  Comp- 
tioller  General;  that  the  amounts  were  arrived  at  by  an  ex 
park  examination  of  witnesses,  without  any  opportunity  to 
tfaa  parties  whose  interests  are  affected  to  cross-examine  or  to 
ofer  counter-evidence.  If  the  record  made  this  case,  I 
(peaking  for  myself)  shouKl  have  serious  difficulty  in  assent- 
ing to  an  affirmance  of  the  judgment.  This  Court  has  de- 
cided tliat  the  Comptroller  General  in  issuing  executions  of 
the  character  of  those  under  consideration  act«  ministerially 
iriy:  Tift  et  al^,  vs.  Griffin,  5  Ga.,  185.  The  Court  say  he 
**ha8  BO  judicial  functions  in  this  regard.  There  is  no  issue 
Id  try,  there  is  no  judgment  to  be  pronounced.  As  auditors — 
ttd  the  Court  underscore  the  word — it  is  their  business  to 
•nertain  the  amount  due,  and  then  to  issue  execution/' 

If  the  statement  in  the  argument  of  the  case  at  bar  be 
Inu^  the  action  of  the  committee,  or  the  Comptroller,  has 
fcseu  very  like  a  judicial  act.  To  permit  these  summary  pro- 
ceedings in  contested  cases  would  be  to  place  in  the  hands  of 
thf)  Comptroller  General  a  very  oppressive  engine.  It  at 
QDoe  transforms  him  into  a  judicial  officer,  with  power  to 
hm  ex  parte  accusations  against  any  financial  agent  of  the 
Gtate  and  his  sureties,  and  to  pronounce  a  judgment  from 
irbich  there  is  no  relief  except  in  the  clemency  of  the  Gov- 
cnior  and  an  Act  of  the  Legislature.  Chief  Justice  Marshall 
k  well  said,  in  discussing  a  similar  revenue  law  of  the 
TFoited  States,  ^^I  will  not  attempt  to  detail  the  severities 
•■d  the  oppression  which  may  follow  in  the  train  of  this  law, 
if  executed  in  contested  cases.  They  have  been  brought  into 
Ail  view  by  counsel  in  their  arguments,  and  I  will  not  again 
Itiesent  them.  It  may  be  said  with  confidence  that  the  Leg- 
iriatare  has  not  passed  any  Act  which  ought,  in  its  construc- 
tioo,  to  be  more  strictly  confined  to  its  letter :"  ex  parte  Ran- 
dolph, 2  Brock.,  480.  Again,  he  says  in  the  same  case,  "  If 
vt  take  into  consideration  the  character  and  operation  of  the 
Lot^the  extreme  severity  of  its  provisions,  that  it  departs 

Vol..  XLTX.  23. 
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entirely  from  the  ordinary  course  of  judicial  proceeding  tod 
prescibes  an  extreme  remedy,  which  is  placed  nnder  the 
absolute  control  of  a  mere  ministerial  officer,  that  in  such  tciK 
the  ancient  established  rule  is  in  favor  of  a  strict  eoD8tnl^ 
tion  ;  my  own  judgment  is  satisfied  that  this  is  the  tmeooB- 
structiou." 

Let  it  be  borne  in  mind^  that — ^again  to  paraphrase  Jndge 
Marshall — it  is  not  the  responsibility  of  these  oomplaintiftl 
to  the  State,  but  their  liability  to  this  particular  proee^ 
which  is  the  subject  of  inquiry.  The  Legislature  might  voj 
reasonably  make  a  distinction,  when  giving  this  saminifj 
process,  between  an  officer,  whose  whole  liability  ought  H 
appear  on  the  books  of  the  Western  and  Atlantic  Railro4 
and  an  agent,  whose  liability  is  to  be  ascertaineil  byeztrioat 
evidence.  ''  But  it  is  enough  for  me,''  adds  Judge  Maralialli 
"  that  the  law,  in  my  judgment,  makes  the  distinction:"  JW^ 
484.  In  interpreting  the  language  of  the  Act,  Judge  Mtf* 
shall  says :  "  The  second  section  of  the  Act  requires  that  tb 
account  stated  by  order  of  the  first  Comptroller  of  the  t«il* 
ury  'shall  exhibit  truly  the  amount  due  to  the  United  Stattt' 
For  what  purpose  was  the  word  truly  introduced?  Sorelf' 
not  to  prohibit  the  officers  of  the  government  from  exhibit-^ 
ing  an  account  known  to  be  erroneous.  Congress  could  mI^ 
suspect  such  an  atrocity.  Its  introduction,  then,  indicatestk' 
idea  that  this  summary  process  was  to  be  used  only  whentkt 
true  amount  was  certainly  known  to  the  department;  wfc« 
the  sum  of  money  debited  to  the  officer  appeared  certain, ii'^ 
either  no  credits  were  claimed,  or  none  about  wliicii  a  oobt 
troversy  existed," — note  the  similarity  of  our  Code — ^"flii'' 
officer  (superintendent)  shall  promptly  cause  the  true  aroooil, 
due  by  such  person  to  be  ascertained^  and  transmit  thesaflt 
to  the  Comptroller  General,"  etc.  How  ascertained?  if 
the  examination  of  witnesses  ex  parte  f  I  think  not  Al 
examination  of  the  duties  of  the  Comptroller  General,  as  Hi 
forth  iu  the  Co<le,  will,  I  think,  sustain  this  position,  te 
the  Code,  from  section  92  to  105,  both  inclusive.  AiiM»t 
other  things,  he  is  to  report,  annually^  to  the  Governor,  ^A I 
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meDt  of  the  accounts  of  all  officers  and  agents  disbursing 
io  money  *  *  *  and  the  several  suras  for  which  they 
1  default."  How  is  he  to  ascertain  how  much  they  are 
&alt?  By  summoning  witnesses  and  subjecting  them 
ex  parte  examination  ?  What  form  of  subpoena  would 
tae  to  compel  their  appearance,  and  what  punishment 
t  for  disobedience  to  the  writ?  What  officer  would 
bis  processes,  and  execute  his  orders  of  punishment  for 
mpt?  What  oath  would  he  administer  to  the  witnesses, 
low  could  they  be  found  guilty  of  perjury  if  they  swore 
f  ?  At  best,  they  could  only  be  convicted  of  false  swear- 
ind  if  so  convicted,  what  redress  has  the  victim.  Sec- 
kOO  of  the  Code  applies  only  to  perjury.  Surely  the 
itroller  General  cannot  go  beyond  the  proper  books  of 
Dt  to  ascertain  how  much  is  due  by  a  defaulting  officer, 
ler  to  issue  his  summary  process  against  him  to  collect 

DQOUnt. 

.ra  more  inclined  to  think  this  is  a  correct  interpretation 
e  law,  from  the  &ct  that  the  denial  of  judicial  iuter- 
3e  is  an  anomaly  known  only,  so  far  as  I  have  been  able 
certain,  to  the  law  of  our  own  State.  Certainly  it  has 
irrant  in  the  common  law.  By  the  law  of  England,  an 
t  (or  execution)  issued  in  a  summary  manner  against  a 
Itiog  fiscal  agent  of  the  crown,  but  he  could  always  iu- 
the  protection  of  the  Court  of  Exchequer  to  try  before 
J  the  truth  of  his  alleged  indebtment,  if  he  denied  it. 
liddy  in  his  work  on  practice,  (2d  volume,  1072-3,) 
?*•  Having  shown  the  different  modes  of  proceeding  for 
JfniilttTj  of  debts  at  the  instance  or  for  the  benefit  of  the 
j|i|r  its  debtor,  it  will  next  be  proper  to  state  the  means 
pMUig  such  proceedings,  either  by  the  defendant  or  a 
Ij^itum,  These  means  are  first  by  motion  or  application 
i^jjliart  to  set  aside  the  extent  and  proceedings  under  it, 
'"""*'"» pnrposes ;  secondly,  by  petition  of  right;  thirdly, 
de  droit;  fourthly,  by  traverse  of  office;  and 
>  demorrer.  Motions  to  set  aside  extents  are  of  two 
on  account  of  some  defect  apparent  on  the  face 
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of  the  proceedings ;  and  secondly,  on  the  ground  of  some  ob- 
jection which  does  not  appear  thereon^  but  must  be  verified 
by  affidavit.  *  *  *  if  the  motion  be  decided  against  the 
claimant,  he  may  atill  plead.  *  »  *  Pleas  to  extents  are 
either  by  the  defendant,  or  party  against  whom  the  ezteofi 
issued,  or  by  third  persons ;  and  they  are  of  two  kinds :  fiist, 
pleas  which  go  in  denial  or  discharge  of  the  debt,  and  which 
can  be  pleaded  only  by  the  defendant,  or  those  claiming  under 
him ;  and  secondly,  pleas  which  do  not  go  to  the  denial  d  i 
discharge  of  the  debt,  but  are  pleaded  to  the  extent  by  thirl 
persons,  who  claim  the  goods,  etc.,. which  have  been  seized ai 
the  defendant's,  and  which  pleas  go  to  the  property  of  the 
goods,  etc.,  seized  under  the  extent:"  2  Tidd's  Pr.,  1077i 
In  other  words,  to  use  our  own  legal  parlance,  the  defendaoC 
may  file  an  affidavit  of  illegality,  or  a  third  person  may  pot 
in  a  claim.  If  the  defendant  pleads  he  is  not  indebted,  ^ha 
may  give  in  evidence  any  matter  in  denial  or  discharge  df 
the  debt :"  Ibid. 

It  is  true  there  could  be  no  replevin  of  the  property  saiel 
by  the  levying  officer,  but  that  is  a  very  different  matter  froa 
allowing  the  party  to  come  in  and  put  in  a  defense  if  he  had  ! 
any;  in  a  word,  to  invoke  judicial  interference.     This  wai 
always  allowed,  and  in  cases  where  it  was  sought  to  charge 
the  sureties  upon  the  bond  of  a  fiscal  agent  the  practice  was 
to  issue  a  scire  facias,  calling  upon  them  to  show  cause  why . 
an  extent  should  not  issue:    Foster's  Writ  of  Scire  Facial^  ■ 
330,  (73  vol.  Law  Lib.)     And  even  as  against  the  principal ; 
a  scire  facias  issued  unless  an  affidavit  of  danger  of  loss  rf" 
the  debt  was  made  on  behalf  of  the  crown  :  Ibid.,  335;  art  - 
Bingham  on  Executions,  228  (13  L.  L.)     Notwithstanding  l 
all  these  delays  in  the  collection  of  the  British  revenue,  and 
which  have  existed  time  out  of  mind,  we  hear  of  no  seriooe 
detriment  to  the  English  government  arising  therefrom.    la 
not  this  the  reason  usually  given  for  our  statutory  prohibition 
of  judicial  interference,  that  the  State  cannot  afford  to  be  de- 
layed  in  the  collection  of  her  revenue  more  fanciful  than 
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No  great  number  of  her  fiscal  against  will  be  likely 
ne  defaulters  at  once. 

auch,  then,  as  the  prohibition  of  judicial  interference 
)  be  pecuh'ar  to  our  own  State,  having  no  foundation 
ommon  law  and  resting  upon  no  reason  satisfactory 
3ind  in  the  extended  application  which  is  asked  for 
not  disposed  to  go  beyond  what  seems  to  me  to  be 
nt  of  the  Legislature,  to-wit:  that  it  should  be  con- 
executions  issued  for  the  debts  of  fiscal  officers  as 
pear  from  the  books  in  which  their  accounts  are  kept, 
true,  that  since  the  decision  in  this  case  was  rendered 
dance  with  the  views  here  thrown  out,  and  then  orally 
iced  from  the  bench,  the  bills  in  these  cases  were 
1  and  the  allegation  made  that  the  executions  issued 
t  founded  on  the  book  accounts  of  the  Western  and 
J  Railroad,  but  on  the  ex  parte  testimony  of  witnesses 
cases  again  brought  before  this  Court,  at  the  present 
I  demurrer  to  the  bills — at  which  time  I  did  not 
—and  the  Court  held  the  executions  properly  issued, 
le  deference  to  the  able  Judges,  who  presided  on  that 
«asion,  I  cannot  yield  my  convictions, 
only  remains  to  add  that  if  these  executions  were 
y  the  Comptroller  General  upon  examination  of  the 
)  of  the  principal  of  the  complainants,  as  we  must 
in  the  aspect  in  which  the  case  presents  itself  before 
I  can  be  no  judicial  interference  for  any  reason,  and 
e  the  reasons  alleged  for  the  interference  are  insuf- 


osieni  affirmed. 


<,. 
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[Jadges  McCay  and  Montgomery  being  disqualified  from  preiidiii 
in  the  two  following  cases,  the  fact  was  certified  to  the  GoTemor,  ik 
commissioned  the  Honorable  C.  D.  McCutchen  and  the  Honorable  Hi^ 
Buchanan,  Jndges  of  the  Superior  Court,  pro  hoc  vice,  Judges  of  tkl 
Supreme  Court.] 

L.  Scofield  et  aL,  plaintiffs  in  error,  vs.  A.  M.  P£BKEB- 
soNy  deputy  sheriff,  defendant  in  error. 

Martin  J.  Hintox  et  a/.,  [)laintiffs  in  error,  w.  A.  M.  Pee* 
KEBSON,  deputy  slieriff,  et  aLj  defendants  in  error. 

1.  The  issuing  of  executions  by  the  Comptroller  General,  to  eoltecilhl 
public  revenue  due  to  the  Srate,  is  the  act  of  the  EzecntiTe  dcyflfr 
ment  of  the  Government ;  and  the  Courts  have  no  power  to  preicnhl 
the  kind  or  sufficiency  of  the  evidence  which  shall  be  necessaiytov 
thorize  the  process  of  execution  to  issue  against  defaulting  offieenV 
agents,  or  to  restrain  that  department  in  pursuing  this  course.    (B.) 

2.  The  remedy  against  the  superintendent  and  the  other  officers  oflfti 
Western  and  Atlantic  Railroad  is  the  same  as  against  tax  coUeeW' 
and  receivers.     (R.) 

Injunction.  Execution  against  public  officer.  Judiedlj 
interference.  Constitutional  law.  Taxes.  Before  Judge  Ho^j 
kins.    Fulton  County.    At  Chambers.    October  14th,  18711 

These  cjises  were  argueil  together.     The  allegatioDB  €0M 
tained  in  the  bills  as  originally  filetl  will  be  found  sal 
tially  set    forth   in  the  report  of  the  two  preceding 
The  decision  of  the  Chancellor,  refusing  the  injunctions  of 
the  bills  as  originally  presente<l  to  him,  having  beenafl 
by  the  Supreme  Court,  amendments  and  an  affidavit 
fileil  in  each  case  and  second  applications  made  for  injun 

The  bill  filed  by  Lewis  Scofield  and  Varney  A. 
was  amended  substantially  as  follows,  to- wit : 

Complainants  aver  that  the  Committee  of  the  '. 
upon  the  management  and  government  of  the  Westonl 
Atlantic  Kailroad,  in  making  their  investigation,  heaidl 
mony  ex  parte;  that  Foster  Blodgett  and  his  secaritietjl 
not  present  nor  invited  to  be  present ;  that  they  did  noil 
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vrhen  many  of  the  witnesses  would  be  examined,  and  had  no 
opportunity  either  in  person  or  by  counsel  to  be  present  and 
oroes-examine  the  witnesses  sworu  before  the  committee; 
tiiat  they  had  no  opportunity  to  rebut  or  to  explain  the  evi- 
dence of  the  witnesses  sworn^  nor  to  impeach  them,  some  of 
whom  complainants  aver,  could  have  been  successfully  im- 
peached ;  tliat  said  committee,  sitting  in  their  rooms  at  the 
Okpitol,  sent  for  such  persous  as  they  wanted  and  asked  them 
iocb  questions  as  they  pleased ;  that  they  did  not  proceed 
Upon  a  full  and  fair  investigation,  but  condemned  said  Blod- 
gettaud  his  sureties  to  pay  the  sum  stated  iu  their  account, 
Botified  to  the  Comptroller  General  without  a  hearing  ;  that 
irlieti  said  committee  certified  to  the  Comptroller  General 
tte  aocount  aforesaid  and  directed  said  officer  to  issue  execu- 
KioB,  there  was  no  investigation  nor  examination  by  the 
Domptroller  General  into  the  truth  of  the  matters  stated  in 
ittd  committee's  report ;  that  said  report  was  not  verified  by 
Utt  books  and  records  in  the  office  of  the  Comptroller  Gen- 
finJ,  nor  by  any  other  books  or  records  whatsoever ;  that  the 
Qomptroller  General  did  not  know  or  pretend  to  know 
rtetlier  said  report  was  in  any  respect  true ;  that  he  had  no 
\f\nm\  aiu]  [nniied  no  judgment  thereon  ;  that  he  did  not 
iaiV  himself  <»f  the  correctness  of  the  committee's  report 
Ju«I>ection  of  the  books  and  accounts  of  the  Western  and 
tic  Kaitm^d ;  that  he  did  not  mean  to,  and  did  not,  in 
ailopt  it  m  his  own ;  that  he  did  not  cause  the  true 
i  due  by  the  said  superintendent  to  be  ascertained  from 
W>ks  as  required  by  law;  that,  on  the  contrary,  said 
ptroiler' General,  when  asked  to  issue  said  execution, 
li£at«tl,  and  at  first  determined  not  to  issue  any  execution 
direete<l  to  do  so  by  his  Excellency  the  Governor, 
d  called  at  tim  office  of  the  Governor  for  orders,  and  find- 
ihe  Govenmr  absent,  he  was  assured  by  one  of  the  Sec- 
tim  ill  the  Executive  office  that  an  order  would  be  issued 
the  Governor  on  his  return ;  that  the  Comptroller  Gen* 
consulted  the  Attorney  General  of  the  State  before 
UBg  the  execution,  and  asked  to  be  informed  if  it  was 
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his  right  or  duty  to  issue  it  upon  the  report  of  said  oommitr 
tee  alone,  and  that  the  Attorney  General  being  very  moeh 
engaged,  and  not  having  time  to  investigate  the  qaeitiot 
fhlly,  told  the  Comptroller  General  to  issue  the  eiecutioo, 
and  that  if  there  were  any  objections  to  it  the  defendants  is 
fi,fa.  might  present  their  objections  thereafter. 

Complainants  further  aver  that  the  Comptroller  GoMiili 
after  yielding  his  doubts  and  scruples  as  to  the  issuing  of  the 
said  execution,  refused  to  issue  the  same  u|>on  hisowaknov- 
ledge,  judgment  or  investigation,  but  desiring  that  it  sbouU 
appear  (as  the  truth  was)  to  be  issued  ui)on  the  report  of  tbe 
committee,  he  required  that  the  execution  should  redte  tbi 
report  of  said  committee  as  the  authority  for  the  same;  tkk 
it  was  the  distinct  purpose  of  the  Comptroller  General  ii 
making  said  recitals,  in  his  execution,  to  disclaim  all  intct- 
tion,  purpose  or  pretext  of  acting  u{>on  his  own  judgment, or 
after  making  any  investigation  whatever. 

Complainants  further  aver  that  the  items  making  np  ib 
account  certified  by  the  committee  to  the  Comptroller  Gcb^ 
eral  do  not  appear  on  the  books,  records  or  pa{>er8  of  the 
Western  and  Atlantic  Railroad,  nor  of  the  Comptroller  GoH 
eral's  office,  but  were  made  up  from  ex  partem  oral  and  writteo 
testimony,  and  that  in  arriving  at  said  items  said  oommittaii 
heard  evidence,  and  found  facts  therefrom  and  pronouooeft 
judgment  thereon  as  a  Court,  with  the  exception  that 
plainants  and  their  principal  were  not  present,  nor  allo^ 
to  be  present,  nor  their  side  of  the  case  heard,  all  of  wbiflk 
acts  and  doings  of  said  committee  were  illegal  and  void 
far  as  the  same  were  used  as  the  foundation  of  an  execoli 
against  complainants. 

Complainants  aver  that  the  principal  item  in  said  a< 
to-wit:  the  item  of  $15,000  for  old  iron  is  entirely  ei 
and  unjust,  because  the  notes  given  by  the  Scofield  Bolli 
Mill  Company  for  said  sum  were  paid  to  the  Western 
Atlantic  Railroad  in  new  iron  and  in  rerolling  old  ironj 
outside  of  this  transaction  there  is  not,  and  never  wai^ 
foundation  for  said  item  of  $15,000;  that  the  other  il 
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aid  account  are  not  on  the  books  of  the  late  superintendent 
Mr  on  the  books  of  tiie  Western  and  Atlantic  Railroad,  nor 
rf  the  Comptroller  General,  nor  of  the  Treasurer  of  the 
htte;  that  before  any  execution  could  issue  therefor  oom- 
kkinants  are  entitled  to  be  heard,  to  introduce  testimony,  to 
»)6B-examine,  and,  if  necessary,  to  impeach  the  witnesses 
ftinflt  them;  that  complainants,  in  good  faith,  deny  the 
■inesB  and  truth  of  all  of  the  items  of  said  account,  and  de- 
ne to  have  the  same  fairly  and  correctly  adjudicated  in  the 
hartB  of  the  country. 

Complainants  aver  that  when  their  application  for  injunc- 
ioo  was  made  uiK)n  their  original  bill  some  of  the  facts 
ftittaid  were  not  stated,  because  unknown  to  them,  and 
tters  were  not  deemed  material  until  the  decision  of  the 
Sonrt  thereon ;  that  they  did  not  know  the  circumstances  un- 
^  which  the  Comptroller  General  acted  in  issuing  the  ex- 
ration,  nor  that  the  books  and  reconis  of  the  Western  and 
Ultntic  Railroad  and  of  the  Comptroller  General's  and 
httsnrer's  offices  did  not  show  said  account  to  be  true;  that 
bef  did  not  know  upon  whose  testimony  nor  upon  what  facts 
lid  acoountB  were  based. 

r.  Complainants  aver  that  if  said  execution  is  allowed  to  pro- 
ud they  will  be  without  remedy  at  law,  because  said  Per- 
Inon  will  not  be  liable  as  a  trespasser;  they  cannot  be  re- 
ilmned  out  of  the  bond  of  the  Comptroller  General,  be- 
r  they  are  advised  that  they  have  no  right  to  sue  on  the 
I  of  the  Comptroller  General  (which  is  only  for  $20,000,) 
over  damages  for  a  trespass  like  the  one  with  which 
Eints  are  threatened,  and  if  entitled  to  an  action  on 
there  are  other  parties  whose  bill  is  file<]  in  this 
f  whose  claim  on  the  bond  added  to  complainants'  will 
I  than  double  the  penal  sum  of  said  bond;  that  the 
iler  General  has  but  little  taxable  property  in  his 
bis  whole  estate  being,  according  to  the  tax  books, 
$10,000,  out  of  which  a  homestead  of  $3,000  in 
be  reserved,  and  that  in  case  of  death  his  estate 
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woulil  be  subject  to  a  claim  for  dower  and  year's  support  &r 
his  family. 

Complainants,  submitting  the  facts  aforesaid  in  additioi 
to  those  contained  in  their  original  bill^  renew  their  prays 
for  injunction  heretofore  made,  and  pray  that  the  same  019 
now  be  grunted. 

The  defendant  showed  for  cause  why  the  injunction  shoidi 
not  be  granted^  the  folhiwing  reasons,  acoompauied  by  tbi 
affidavit  of  the  Honorable  Milton  A.  Candler. 

1st.  Said  bill  is  defective  because  H.  I.  Kimball,  Juiii 
Rice  and  H.  O.  Hoyt,  the  other  defendants  to  the  fi.  fi^t^ 
not  parties  to  said  bill. 

2d.  Because  said  Comptroller  General  is  not  a  party  d 
said  bill. 

3d.  Because  by  reason  of  the  refusal  of  the  former  iQJiiiiB» 
tion  this  matter  is  res  adjudicata, 

4th.  Because  if  not  res  adjudicata  no  sufficient  reasoil 
given  for  not  having  made  the  bill  perfect  in  the  begiDDifl|i 
nor  any  sufficient  excuse  given  for  the  ignorance  of  tliepni^^ 
tended  newly  discovered  facts. 

5th.  If  allowed  at  all  it  Ciin  be  only  as  to  the  $16,001 
item,  because  there  is  no  denial  of  the  justness  of  the  uIImI 
claims. 

6th.  Because  this  fi.  fa,  is  a  proceeding  to  recover  part 
the  State's  revenue  from  the  securities  of  one  of  its 
monetary  officers,  and  there  can   be  no  judicial  iui 
therewith. 

7th.  There  is  no  denial  as  to  part  of  the  items.  IS 
is  any  remedy  at  the  hands  of  a  Court,  illegality  is  thit 
edy,  and  in  illegality  all  not  denied  must  be  paid. 

"  GEORGIA— Fulton  County. 

Personally  appeared  before  the  attesting  officer  iQi 
said  county,  Milton  A.  Candler,  who  being  duly  8« 
poses  and  says,  he  was  and  is  the  chairman  of  the  yAn 
mittee  of  the  General  Assembly,  upon  the  mana 
the  Western  and  Atlantic  Railroad;  the  $16,000 
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Iieaocouut  against  Blodgett  as  superintendent  of  said  road 
ivas  made  up  from  tlie  following  evidence,  that  is,  the  evi- 
leoce  touching  the  matter  in  pages  90,  92,  94,  95  and  98  of 
be  evidence  taken  before  said  committee  and  published  by 
wderof  the  General  Assembly,  together  with  pass-bi]ls  of 
he  Western  and  Atlantic  Railroad,  and  receipts  of  the  Roll- 
if  Mill  Company,  and  the  books  of  the  treasurer  of  the 
ifcBtem  and  Atlantic  Railroad.  From  the  treasurer's  books 
I  appeared  thai  the  iron  delivered  after  the  making  of  said 
Note  was  paid  for  in  cash  out  of  the  Western  and  Atlantic 
tailroad  treasury,  and  not  by  said  note,  and  the  books  of  the 
Risurer  did  not  show  that  said  note  was  ever  in  the  hands 
t  the  treasurer,  and  the  treasurer's  books  corresponded 
riih  the  said  pass-bills  and  receipts,  and  the  au<litor's  books 
fao  showed  said  amounts  audited  to  said  Scofield  Rolling 
fill  Company.  Lewis  Scofield,  defendant,  was  president 
f  said  company,  and  is  the  same  person  examined  before 
lid  committee.  The  book-keeper  of  the  committee  is  absent 
itom  the  city,  and  it  may  be  that  some  pages  in  said  printed 
Tidence  on  this  subject  are  unintentionally  omitted.  But 
lltKMient  believes  none  are  omitted.  But  it  is  well  to  observe 
bisaid  printed  evidence  is  the  oral  evidence  taken  before 
be  eommittee,  with  an  occasional  paper  copy,  as  shown  in 
Ijil  instance,  the  great  body  of  the  evidence,  books,  pass-  bills, 
,  ire  not  published.  The  above  is  intended  to  show  only 
\  manner  of  arriving  at  the  correct  sums,  and  not  to  d^m- 
ite  the  correctness  of  said  conclusions. 

id,)  "  MILTON  A.  CANDLER." 

to  and  subscribed  before 
11th  of  October,  1872. 
i)    "W.  M.  Butt,  J.  P.^' 


II  filed  by  Martin  J.  Hinton,  Henry  O.  Hoyt,  James 
m  and  Ephriam  Tweedy  was  amended,  substan- 

tiie  bill  of  Lewis  Scofield  et  al.    Madison  Bell,  the 

General,  was  made  a  party  defendant.    Substan- 

ftane  oaose  was  shown  why  an  injunction  should 
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not  issue,  accompanied  by  the  following  affidavit  from  the 
Honorable  Milton  A.  Candler: 

"GEORGIA— Fulton  County: 

"Personally  appeared  before  me,  the  attesting  officer, i^ 
and  for  said  county,  Milton  A.  Candler,  who  being  dalf 
sworn,  deposeth  and  says,  that  he  was,  and  still  is,  the  chaup- 
man  of  the  committee  on  the  management  of  the  Westot 
and  Atlantic  Railroad;  that  said  committee  did,  before itsi^ 
publish  a  notice  of  its  intended  sitting  and  its  purposes, «. 
stated  in  the  resolution  appointing  them;  this  was  publishel; 
in  the  'Atlanta  Constitution '  on  the  14th  of  December,  187t| 
and  until  the  3d  of  January,  1872,  the  day  the  commitli^| 
began  its  sittings.  Upon  its  sitting,  subpoenas  were  senrel 
upon  the  officers  of  the  Western  and  Atlantic  Railroad,  rh 
quiring  them  to  produce  such  books  and  papers  of  the  Weij 
tern  and  Atlantic  Railroad  which  they  might  have.  FostaC 
Bloclgett  was  so  served  and,  in  response,  came  before  the  com 
mittee  and  produced  certain  papers,  and  knew  the  objects  dj 
the  sittings  of  the  committee,  and  was  in  Atlanta  for  sooi 
time  while  the  committee  was  sitting.  He  testified  before  t^ 
committee  about  some  other  matter.  Neither  of  said  coflii; 
plainants,  (Hinton  and  Mathewson,)  nor  their  said  attomgrK 
either  before  or  since  the  issuing  of  said  JL  fa.,  applied  W 
said  committee  for  an  inspection  of  any  books  or  papei% 
Sai^  Hinton  was  summoned  before  said  committee  isawit^ 
ness,  and  gave  evidence  to  a  matter  different  from  this.  fli»* 
ton  resided  in  Atlanta  all  the  time,  and  Mathewson  reside! 
in  Fulton  county.  After  demand,  but  before^  feu  wasi^ 
sued,  said  Hinton  showed  to  deponent  a  letter,  which  hestil 
he  had  received  from  Foster  Blodgett,  in  which  all  the  iteflll 
of  said  exhibit  were  commented  upon,  in  which  Blodgett  td* 
mitted  the  correctness  of  the  items  as  to  the  post  office  mon^i 
$2,893  57,  and  undertook  to  explain  away  the  other  ium 
The  account  is  made  up  partly  by  an 'examination  of  tb 
books  of  the  Western  and  Atlantic  Railroad,  and  from  pM 
bills  and  other  papers  and  extraneous  evidence  taken  beftv 
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lie  committee.  For  instance,  in  Foster  Blodgett's  own  hand- 
rriting,  on  bis  own  treasurer's  book,  be  was  debited  as  fol- 
0W8:  W.  L.  Avery,  for  purcbase  of  engine  New  York,  3500, 

od  then  the  figures  erased,  making  it  appear  tbus, . 

Siis  looking  suspicious,  we  examined  into  tbe  matter  and  as- 
ntained  that  A.  8.  Finney,  disbursing  agent  of  tbe  Bruns- 
Jek  and  Albany  Railroad  Company,  for  tbe  engine  New 
Tork,  drew  a  draft  on  W.  L.  Avery,  and  that  Blodgett  re- 
fived  the  money  on  said  draft  and  never  charged  it  to  him- 
i!f  except  in  the  suspicious  manner  above  stated,  and  then 
!ll8ed  the  figures ;  tbe  Western  and  Atlantic  Railroad  did 
tve  such  an  engine,  and  it  was  sold  to  tbe  Brunswick  and 
Ibany  Railroad  Company.  It  is  true  that  said  indebtedness 
not  taken  from  the  books,  but  is  ascertained  from  what  does 
ipear  upon  the  books,  and  evidence  taken  outside  of  the 
¥oks  and  papers  of  the  Western  and  Atlantic  Railroad,  such 
i  pass-bills,  etc.  For  instance,  in  said  letter  of  Blodgett,  he 
iplained  the  items  by  saying  he  bad  paid  out  tbe  money  for 
90,  but  the  books  and  pass-bills  show  that  he  paid  for  the 
DO  cat  of  the  treasury,  and  not  out  of  funds  in  his  hands, 
^receiving  credit,  as  treasurer,  for  these  payments,  without 
nring  ever  charged  himself  with  tbe  receipt  of  said  funds. 
ps  book-keeper  of  tbe  committee  being  absent  from  the 
I  it  may  be  that  some  pass-bills  and  papers  are  omitted  in 
ii affidavit  which  bear  on  these  questions.  This  is  intended 
only  the  manner  of  getting  at  the  facts,  and  not  the 
ness  of  the  conclusions.  In  all  cases,  every  person  was 
whom  we  had  reason  to  believe  knew  anything 
t'Sie  fectfi.  It  is  proper  to  observe  that,  with  slight  ex- 
^  the  printed  evidence  contains  none  of  the  evidence 
[tt^i  oral  evidence  taken  down. 

Ugned)  "MILTON  A.  CANDLER. 

to  before  me  this 
k,  1872. 

„  J)    "  W.  H.  Patterson,  Notary  Public." 
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The  Chancellor  refu5)ed  an  injunction  in  each  of  theafim- 
Baid  cases,  and  complainants  excepted  and  assign  saidniliqi 
as  error. 

B.  H.  Hill  &  Sons;  D.  F.  &  W.  R,  Hammoni);  Gai* 
TRELL  &  Stephens;  Peeples  &  Howell;  A.  B.CnLBEi- 
80N,  for  plain tifiTs  in  error. 

N.  J.  Hammond,  Attorney  General ;  J.  T.  Glenn,  SoIii- 
itor  General,  for  defendants. 

Warner,  Chief  Justice. 

When  these  cases  were  before  this  Court  during  the  | 
term,  it  was  held  and  decided,  **  that  on  the  abolition  of  I 
offices  of  the  Western  and  Atlantic  Railroad,  the  Coffii 
General  became  the  pro]>er  custodian  of  the  books  and  i 
of  the  road,  and  the  duty  of  causing  the  true  amount  dotl 
defaulting  officers  of  the  road  to  be  ascertaine<],  de 
upon  him;  that  the  Licgislature  has  authority  to  apponrt'1 
committee  of  tlieir  own  body,  as  ministerial  agenti^  tot 
and  state  the  accounts  of  the  officers  and  agents  of  the  Wd 
em  and  Atlantic  Railroad.     Where  such  statement  shontl 
officer  or  agent  in  default,  and  is  transmitted  by  the  ( 
tee  to  the  Comptroller  General,  and  he  thereupon  issnesf 
cutions  against  the  defaulting  officer  and  his  snreliei^  i 
Court  will  presume  that  he  satisfied  himself  of  the 
ness  of  the  committee's  report  by  insi^ection  of  theboobi 
accounts  of  the  Western  and  Atlantic  Railroad,  and  i 
it  as  his  own ;  that  the  Courts  will  not  entertain  jnr 
to  enjoin  such  execution  on  the  ground  that  there  is  i4 
pending  at  the  instance  of  the  State  against  the  de 
agent  and  their  securities  on  their  bond,  or  on  the 
that  the  amount  for  which  the  agent  is  a  defaulter^ 
ulently  used  and  embezzled  by  him.     Afler  the  jad 
this  Court  had  been  rendered,  the  complainants  amc 
bills  and  again  applied  for  injunctions  to  restrain 
tion  of  the  executions  issued  by  the  Comptrolle 
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vhich  were  refused  by  the  Court,  and  the  complainants  ex- 
icpted. 

The  averments  in  the  amended  bills  go  behind  the  issuing 
>f  the  executions  by  the  Comptroller  General  and  relate  to 
Bitters  which  transpired  prior  to  his  action  in  issuing  them 
wthe  purpose  of  attacking  the  validity  thereof,  and  one  of 
•be  complainants  alleges  that  a  part  of  one  of  the  executions 
B  not  due.  The  issuing  of  the  executions  by  the  Comptroller 
Seneral  to  collect  the  public  revenue  due  to  the  State,  was 
lie  act  of  the  Executive  department  of  the  State  govern- 
Dent,  and  the  Courts  have  no  power  or  authority  to  compel 
bu  department,  by  mandamus  or  other  judicial  process,  to 
Mm  execntians  for  the  collection  of  the  public  revenue  of 
lie  State,  or  to  restrain  that  department  of  the  government 
mm  iloing  so,  or  to  prescribe  the  kind  or  sufficiency  of  the 
vitlencp  which  shall  he  necessary  to  authorize  it  to  issue  such 
xeputions  against  the  defaulting  officers  and  agents  of  the 
everoment — that  is  a  matter  which  belongs  to  the  Execu- 
Ire department  of  the  government,  exclusively.  All  debtors 
S»  the  Wtstorn  and  Atlantic  Railroad  were  debtors  to  the 
pite  or  public:  Code,  981.  The  reme<ly  against  the  super- 
Mendent  and  other  officers  of  the  road  is  the  same  as  against 
IX  collectors  or  receivers:  Code,  991. 

[nThe  Act  of  1858,  from  which  the  provisions  in  the  Code 
|l»  taken,  is  «^till  more  explicit  upon  this  point.  The  7th 
|plion  of  that  Act  declares,  "  that  debtors  to  said  road  shall 
llDid  uf>4^n  the  same  footing,  as  to  liability  and  accountability, 
(viSlnton^  iif  taxes  are  now  liable  by  law,  and  no  judicial 
firMiCt'  h)jall  be  had,  held  or  entertained  to  stop  or  sus- 
Uie  otillection  of  a  fi.  fa,,  when  issue(^i  according  to  the 
and  provisions  of  this  Act.  But  the  Governor,  for 
ime  Iming,  may  and  shall,  upon  affidavit  filed  as  to  the 
Dt  renliy  due,  upon  affiant  fully  paying  the  sum  admit- 
be  dne^  stating  all  th^  facti;  in  his  affidavit,  and  therein 
iftg  why  he  has  paid  all  that  is  really  due,  to  suspend 
lleetion  of  the  residue  until  the  meeting  of  the  next 
lattire^  to  whom  he  shall  submit  the  matter  for  their  ac- 
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tion/'  The  6th  section  of  the  Act  provides  for  the  h 
executions  against  the  defaulting  officers  of  the  road  I 
Comptroller  General.  The  8th  section  of  that  Act  dj 
"  that  it  siiall  be  liberally  construed  to  effect  prompt  aa 
ability  and  payment  from  debtors  of  the  road."  The 
section  of  the  Code  declares  that,  '^  all  laws  heretofore  ei 
having  a  special  or  local  application  to  said  road,  and  u 
at  the  time  of  the  adoption  of  this  Code,  are  kept  in 
unless  herein  repealed  expressly,  or  by  implication." 

Can  any  one  doubt  that  it  was  the  clear  and  nianife 
tention  of  the  Legislature  that  there  should  not  beany 
cicd  interference  with  the  collection  of  claims  due  the 
by  the  defaulting  officers  of  the  road  ?  But  it  is  said  if 
is  not  judicial  interference,  the  complainants  will  here 
less.  The  7th  section  of  the  Act  before  cited  points  <m 
remedy,  which  negatives  the  idea  that  it  was  to  be  by /» 
interference.  The  principle  is,  that  the  State  must  colle 
revenue  for  the  support  of  government  through  the  act 
the  Executive  department  thereof,  whether  derived  from 
or  from  her  other  sources  of  revenue,  without  any  ja 
interference  therewith.  The  Courts  will  not  presuiw 
the  State,  in  the  exercise  of  her  sovereign  prerogative! 
collection  of  her  revenue,  will  do  injustice  to  any  of  hei 
zens  for  her  own  benefit.  The  complainants,  at  the  tinw 
signed  the  official  bonds  of  their  principal,  must  beprefl 
to  have  done  so  with  a  full  knowledge  of  the  law  appH 
to  their  liability  thereon,  and  as  to  the  manner  of  itseol 
ment  against  them  for  the  default  of  their  principal 
issuing  the  executions  by  the  Comptroller  General  intH 
being  the  act  of  the  Executive  department  of  the  p 
ment,  having  the  exclusive  jurisdiction  over  that  l| 
matter,  the  Courts  have  no  legal  right,  judicially^  H^ 
fere  with  the  exercise  of  that  jurisdiction,  for  tlM  H 
alleged,  either  in  the  original  bills  of  the  compla 
their  amended  bills,  but,  on  the  contrary,  are  < 
hibited  from  doing  so.  Let  the  judgment  of  the*! 
low  be  affirmed  in  both  cases.  "'*'^ 


ATLANTA,  JULY  TERM,  1872.  361 

Anderson  vs.  Green. 

foflN  Andebson,  plaintiff  in  error,  vs.  Moses  P.  Green, 
executor,  defendant  in  error. 
• 
Wbere  a  verdict  is  plain  and  nnmistakable  in  its  terms  and  legal 
cffsct,  it  is  error  in  the  Court  to  permit  coansel  for  the  party  against 
whom  the  verdict  is  rendered  to  interrogate  the  jary,  on  the  reading  of 
&e  Terdict  bj  the  Clerk,  as  to  what  they  intended  by  their  verdict. 
I!be  verdict  in  soch  a  case  not  being  ambiguous  must  speak  for  itself. 
Where  a  legatee  files  a  bill  against  the  executor  of  the  will  under 
vhich  the  complainant  claims,  to  compel  the  payment  of  his  legacy  and 
the  executor  sets  up  the  defense  of  plene  administravit  prceter,  which 

■  controverted  by  the  complainant  and  the  jury  found  the  following 
mdict:  *'  We  the  jury  find  the  sum  of  $5,000,  with  legal  interest 
ikmon,  from  the  24th  day  of  November,  1855,  for  the  complainant, 
lohii  Anderson,  to  be  raised  out  of  the  estate  of  A.  H.  Anderson,  de- 
Msed,  in  the  hands  of  Moses  P.  Green,  executor,' '  the  complainant 

■  entitled  to  a  judgment  de  bonis  testatoris  et  si  non  de  bonis  propriU. 
He  decree  of  the  Chancellor  should  conform  to  the  verdict.  Where 
ideeree  was  rendered  by  the  Chancellor  not  conforming  to  the  verdict 
lid  pending  a  motion  by  defendant  for  a  new  trial,  complainant  ex- 
septed  to  the  decree  rendered  and  brought  the  case  to  this  Court,  where 
[be bill  of  exceptions  was  dismissed,  as  prematurely  sued  out,  and  at 
Ike  hearing  of  the  motion  for  a  new  trial,  complainant  again  moved  to 
nAffm  the  decree,  so  as  to  make  it  accord  with  the  verdict,  which 
Motion  to  reform  the  Chancellor  again  entertained  and  overruled,  and 
ibo  granted  the  new  trial,  to  all  of  which  complainant  excepted  with- 
m  the  tliirty  days  required  by  the  statute,  he  is  not  estopped  from 
MBgning  error  npon  the  ruling  of  the  Chancellor  refusing  to  reform 
Ikodoeree. 

Whore  the  verdict  of  the  jury  is  for  a  sum  not  more  than  the  evidence 
ihows  the  complainant  is  entitled  to,  a  new  trial  will  not  be  granted 
beeaooe  they  may  have  arrived  at  the  result  by  an  erroneous  calcula- 
Bott  conceding  that  in  this  case  the  mode  of  calculation  adopted  by 
IIm  jary  was  erroneous. 

It  it  not  error  in  the  Court  to  refuse  to  strike  from  a  panel  of  twenty- 
bar  jaron  a  juror  somewhat  deaf,  at  the  instance  of  defendant,  who 
Uaself  f  truck  the  juror  in  selecting  a  jury,  and  from  which  refusal  no 
Inuige  is  shown  to  have  resulted  to  the  defendant. 
Xhal  there  was  a  substitute  for  the  juror  selected  by  the  parties,  who 
innrored  to  the  name  of  his  principal,  is  no  ground  for  new  trial,  it  not 
ifpmnng  that  both  substitute  and  principal  were  unknown  to  defen- 
liBt  and  his  own  counsel. 
Wm  iad  no  error  in  the  verdict. 

1  portion  of  an  answer  which  is  not  responsive  to  the  bill  is  not  evi- 
\  for  the  defendant. 

YOL.  ZLVI.    24. 
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9.  Probate  of  a  will  in  common  form  anattacked  for  seren  years,  is  con- 
clnsive,  upon  all  parties  in  interest,  except  minor  heirs-at-law. 

10.  A  legatee  is  not  barred  from  asserting  his  claim  to  a  legarj  Mffoad 
the  executor  where  suit  is  brought  within  ten  years  after  theiegiiee 
arrives  at  age. 

11.  Where  a  will  has  been  proved  in  common  form  for  more  thaosmi 
years,  a  legatee  does  not  waive  the  estoppel  thereby  created  by  fSa% 
bis  bill  against  the  executor  for  an  account  and  discovery. 

12.  Where  the  verdict  is  in  no  view  for  more  than  the  oomplainaDtisii- 
titled  to  recover,  an  immaterial  charge  as  to  one  item  claimed  mtks 
bill  is  no  ground  for  a  new  trial,  even  conceding  such  charge  tobi 
erroneous. 

12.  An  executor  who,  by  the  will  of  his  testator  (i^robated  in  185S,  sii 
by  which  a  solvent  estate  of  more  than  $200,000  is  committed  to  Hi 
hands),  is  directed  to  move  a  slave  to  a  free  State,  to  be  there  naMsi^ 
ted,  and  to  invest  for  such  manumitted  slave,  on  his  arrival  at  if^ 
which  occnrs  in  18C2,  $3,000,  cannot,  after  refusing  to  execute  thebr 
quest  of  his  testator  until  the  clo.ce  of  the  war,  free  himself  from  KafaiB|f  J 
by  showing  that  the  estate  has  perished  on  his  hands  from  the 
of  the  war  and  other  causes. 

14.  A  provision  in  a  will  probated  in  1853,  directing  a  slave  to  be 
to  a  free  State  and  there  manumitted  and  provided  for,  was  u 
violation  of  the  law  of  Georgia  at  that  time. 

15.  The  law  presumes  a  testator,  in  making  his  will,  to  have  had  a  kpl: 
intention  in  view  until  the  contrary  is  shown. 

16.  If  an  executor  buy  land  of  his  testator  at  his  own  sale,  the  pi 
is  voidable  at  the  election  of  a  legatee. 

17.  Where  an  executor  relies  on  the  defense  of  phne  adminutradt,  ii 
not  error  in  the  Court  to  charge  the  jury  **  if  you  find  from  the 
dence  there  has  been  no  full  and  complete  administration  of  the 
of  the  estate,  then  this  plea  of  defendants  fails,  and  yoar  verdkli 
also  be  against  the  assets  in  his  hands  to  be  administered,  or  in 
of  such  assets,  against  his  personal  goods." 

18.  The  executor  in  this  case,  having  made  himself  personally  liaUlJ 
his  neglect  for  the  payment  of  complainant's  legacy,  before  aay 
existed  authorizing  him  to  invest  in  Confederate  securities  wHM 
order  of  Court,  the  charge  complained  of  in  the  8dd  ground  ftr 
trial  is  immaterial. 

19.  An  executor,  who  has  willfully  or  negligently  mismanaged  the. 
erty  in  his  charge  to  the  injury  of  a  legatee,  cannot  avail 
the  provisions  of  the  Relief  Act  of  October  13th,  1870,  when 
such  legatee. 

20.  That  the  name  of  one  of  the  persons  who  tried  the  case  « 
the  jury  list  of  the  county,  as  made  up  in  conformity  to  the, 
General  Assembly  of  February  loth,  1865,  is  an  objecticNi. 
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feetuMf  and  comes  too  late  after  verdict,  though  the  party  objecting 
did  Dot  know  the  fact  nntil  after  the  trial.    40  Ga.  258. 

ti  Jurors  cannot  be  heard  to  impeach  their  verdict. 

• 

Verdict.  Practice.  Decree.  Plene  administravit  prceter, 
Joror.  Probate.  Statute  of  limitations.  Estoppel.  Im- 
auterial  error.  Manumission.  Presumption.  Purchase  by 
oecator.  Relief  law.  Before  Judge  Gibson.  Burke  Su- 
perior Court.     May  Term,  1871. 

John  Anderson  filed  his  bill  against  Moses  P.  Green,  as 
dicaior  of  Augustus  H.  Anderson,  deceased,  making  the 
Ulowing  case:  Augustus  H.  Anderson  died  in  the  year 
IMS  testate,  leaving  a  large  estate  of  realty  and  personalty. 
She  Bizth  and  seventh  items  of  his  will  were  as  follows,  to 
•ii: 

''Item  6th.  I  desire  and  direct  that  my  executors  cause  to 
biemoveil  to  a  free  State  and  tlicre  emancipate<l,  John,  son 
of  my  negro  woman  slave,  Louisa;  that  they  pay  the  ex- 
ijliiseB  of  such  removal,  and  for  the  reasonable  support  and 
isbooling  of  said  John  until  he  is  put  to  a  trade,  and  that 
feko,  if  he  do  reach  the  age  of  twenty  one  years,  they  invest 
iid  secure  for  his  benefit,  as  they  may  deem  best,  the  sum  of 
ll^lOOO,  to  be  raised  out  of  my  estate.'^ 
iL^Item  7tb.  I  desire  and  direct  that  my  negro  slave  Lou- 
smother  of  said  John,  shall  be  kept  at  my  Burke  planta- 
ki  until  January  1st,  1 875,  that  she  be  kindly  treated  and 
ided  for;  that  she  be  employed  as  a  seamstress  as  here- 
^and  that  she  be  paid  by  my  executors,  annually,  until 
time,  the  sum  of  $50.  If  she  choose  then,  in  1875,  to 
l^io  a  free  State  and  be  emancipated,  my  executors  are  di- 
Wed  to  carry  out  her  determination,  and  to  invest  and  se- 
Ifef  ibr  her  use  as  they  may  think  best,  the  sum  of  $2,000, 
Ibe  raised  out  of  my  estate,  the  interest  of  which  she  is  to  re- 
ive daring  life,  and  then  her  son  John,  if  in  life,  is  to  have 
IP  iMoefit  of  said  investment  absolutely.  If  said  slave  Lou- 
Mhall  determine  not  to  go  to  a  free  State  then  I  give  her 
rmj  eon-in-laWi  Moses  P.  Green,  if  in  life,  or  if  not,  to  any 
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one  of  the  children  or  descendants  of  my  daughter  Martin 
that  said  slave  may  select  as  her  owner/^ 

The  will  was  admitted  to  probate  on  May  7th,  185S,axid 
Moses  P.  Green  quaHfied  as  executor.  At  November  Tcm 
1855  of  Burke  Superior  Court,  a  decree  was  rendered  upoi 
said  will,  at  the  instance  of  the  legatees,  containing  the  (bt 
lowing  provisions,  to  wit: 

''That  said  defendant,  under  the  direction  of  ThonusHj 
Berrien  and  Andrew  J.  Miller,  solicitors  in  this  case,  attMj 
such  provision  and  investment  for  the  slaves  John,  AAk^ 
Mariah  and  Louisa,  and  such  disposition  of  any  of  Umibw 
will  substatially  carry  out  the  provisions  of  said  will  in  friil 
tion  to  them."  '4j 

''That  said  defendant  proceed  to  sell  all  the  Itndit 
said  deceased  in  the  county  of  Burke,  and  all  thenegrodlVI 
thereon,  Adam,  Mariah,  John  and  Louisa  excepted,  at  a 
time  or  times,  place  or  places,  upon  such  public  notice  I 
upon  such  terms  as  he  may  agree  on  with  said  soliciton,! 
that  after  paying  all  debts,  legacies,  the  solicitors'  fees  i 
Court  costs  in  the  suit,  and  making  the  investments  profi 
in  this  decree,  the  residue  of  the  proceeds  of  such  sale  d 
be  invested  by  the  defendant  under  the  direction  of  said 
itors  in  State  stocks,  or  other  stocks  or  securities,  for  the 
and  purposes  specified  in  the  will  of  said  deoeased. 
said  defendant  report  annually  to  this  Court  his  action 
this  decree,  and  that  the  further  aid  and  direction  ef 
Court  be  given  if  necessary  from  any  cause  or  difficokfi 
carrying  out  the  same." 

The  complainant,  who  was  the  slave  referred  to  aa  J< 
said  will  and  decree,  became  twenty  one  years  of  ageoal 

day  of  February,  1862,  and  his  mother  Looisa 

in  1858  or  1859.     The  defendant  made  sales  of  the 
of  the  estate  to  the  amount  of  $109,000,  made  no 
ment  of  the  funds  as  requireil  by  the  decree,  and  has 
no  returns  to  the  Court.     The  defendant  bought  in 
not  all  of  the  real  estate  and  now  holds  the  same, 
the  "House  tract"  containing  three  thousand  aiz  hi 
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md  eighty-seven  acres,  the  "  Eighty-three  Station  tract "  con- 
tuning  one  thousand  five  hundred  and  one  acres,  and  the 

*Nesbit  tract''  containing acres. 

The  defendant  had  failed  to  pay  the  legacies  to  coraplain- 
itttor  to  his  mother,  and  had  failed  to  make  any  provision 
Cm*  the  execution  of  the  bequest  in  the  bill  as  to  them.     He 
kd  also  failed  to  carry  out  the  provisions  of  the  decree  of  1855 
■  to  tliem.     The  bill  prayed  that  the  defendant  be  required 
tepay  to  complainant  the  legacies  to  him  and  to  his  mother, 
(Yitb  the  accumulated  interest  thereon,  and  also  for  discovery. 
-.  Hie  answer  denied  that  it  was  the  intention  of  the  testator 
Alt  the  bequest  in  favor  of  complainant  should  be  carried 
Mt literally,  as  expressed  in  said  will;  that  defendant  had 
Uvajs  claimed  complainant  as  his  slave  until  he  was  eman- 
ip|«led  at  the  close  of  the  late  war;  that  testator  intended 
i|kl  oomplainant,  who  was  then  of  tender  years,  should  re- 
Imuo  with  bis  mother  until  the  time  when,  by  the  terras  of 
■id  will,  abe  was  permitted  to  exercise  her  choice  whether 
I  woald  go  to  a  free  State  herself,  or  remain,  he  believing, 
m.  ber  expresse<l  opposition,  she  would  never  consent  to 
;  that  then,  if  said  Louisa  decided  not  to  go  to  such  free 
the  complainant  and  his  said  mother  were  to  remain  in 
State,  under  the  protection  of  defendant,  be  free  and  en- 
if  the  bequests,  so  far  as  it  was  possible  for  them  to  do ;  that, 
the  meantime,  testator  desired  that  complaiuant  and  his 
lolher  ahould  be  as  free  as  defendant  could  make  them,  with- 
II  endangering  their  safety,  under  the  laws  then  of  force ; 
testator  expressed  his  secret  wishes  and  instructions  re- 
Mting  complainant  and  his  mother  repeatedly,  both  before 
id  after  the  execution  of  the  will,  and  earnestly  and  sol- 
ilj  enjoined  u|K)n  this  defendant  the  special  trust  and  con- 
that  be  would  execute  the  same,  so  far  as  they  were 
!,  not  as  therein  directed,  but  according  to  his  wishes 
mI  iatentiona  so  expressed  to  this  defendant;  that  defendant 
■id  to  Louisa,  annually,  the  sum  directed  by  said  will ;  that 
P»6tb  and  7th  items  of  said  will  were  void,  as  contrary  to 
ke public  policy  of  the  State;  that,  inasmuch  as  Louisa  died 
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at  the  time  set  forth  in  the  bill,  the  contingency  upon  whiok 
she  was  to  have  and  receive  tlie  legacy  of  $2,000  never  iiap* 
pened,  and  therefore  complainant  acquired  no  interest  id  the 
same ;  that  the  sale  under  said  decree  was  made,  as  charged, 
for  the  sum  mentioned,  but  only  a  portion  of  said  sale  waft 
for  cash,  and  the  remainder  on  a  credit  of  one  and  two  yett% 
and  that  all  the  funds  collected  were  expended  in  the  paj^ 
ment  of  the  debts  of  the  deceased,  except  a  part  of  thecraiit 
proceeds,  which  was  invested  by  him  in  notes,  mortg^ 
and  judgments,  for  the  benefit  of  the  estate,  and  a  part  d 
which  is  now  in  his  hands,  in  shape  of  Confederate  boodb; 
that  defendant  did  purchase  some  of  the  property  aoU^ 
through  another,  and  is  now  in  possession  of  the  same,  bo! 
that  the  full  market  value  was  paid  for  all  property  tkm 
bought  by  him;  that  defendant  made  his  annual  reiamafl 
the  Court  of  Ordinary  of  Burke  county  regularly  until  th 
year  1859,  after  which  time,  receiving  nothing  on  aoooaatd 
said  estate,  the  returns  were  discontinued ;  that,  as  exeooM 
of  deceased,  he  has  fully  administered  all  and  singular  tfi 
goods  and  chattels,  rights,  credits  and  effects  which  weiad 
the  estate  of  the  said  Augustus  H.  Anderson,  deceased,  al  til 
time  of  his  death,  and  which  came  to  the  hands  of  d^enJaal 
to  be  administered.  That  there  is  now  due  by  said  estattl 
trust  debt  in  favor  of  Augustus  H.  Anderson,  in  right  of  idl 

wife,  Susan  J.  Anderson,  amounting,  originally,  to  $ ^ 

which  has  been  reduced,  by  payments,  to  $ ;  tbat|l| 

the  8th  item  of  said  will,  testator  bequeathed  to  defendai^ 
the  privilege  of  using,  free  from  charge,  all  the  lands  Immi 
to  him  by  testator  in  his  lifetime,  until  January  Ist,  UH| 
and  that,  by  the  decree  of  1855,  defendant  was  allowtdll 
retain,  for  his  own  use,  such  sum  as  should,  in  the  opiniovl 
the  solicitors  named,  be  a  sufficient  consideration  for  tbe^ 
lease  of  the  privilege  bequeathed  to  him;  that  defeocM 
made  such  release,  but  said  solicitors  failed  to  make  the  afiad 
said  estimate;  that  said  lands  were  of  the  value  of  f20,(MI 
at  the  date  of  said  decree,  and  of  the  yearly  value  of  $S,Oll 
making,  for  the  twenty  years  intervening  between  Uiedate^ 
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aid  decree  and  the  year  1875,  tlie  sum  of  $40,000,  besides 
ialereBt  due  to  this  defendant  for  the  release  aforesaid. 

That  defendant  denies  that  he  owns  tlie  '^  Nesbit  tract''  of 
had  as  charged, 

Tliat  if  complainant  be  entitled  to  a  decree  for  any  amount. 
Mndant  prays  that  it  may  be  taken  against  tlie  assets  of 
the  estate  remaining  in  his  hands  as  executor;  that  said  de- 
cree may  be  taken  subject  to  the  aforesaid  trust  debt  of  Au- 
gwtus  H.  Anderson,  in  right  of  his  wife,  Susan  J.  Ander- 
IM;  that  if  tlie  aforesaid  assets  may  prove  iusufBcient,  that 
tlie  legacy  in  favor  of  the  complainant  may  abate  pro  rata 
JriUi  that  of  this  defendant. 

•  The  evidence  is  unnecessary  to  an  understanding  of  the 
fMBtiona  of  law  passed  upon  by  the  Court,  as  the  foots  of 
ibeeise  are  fully  reporte<l  in  the  bill,  answer  and  motion  for 
:«iew  trial. 

'^k  Tlie  jury  returned  the  following  verdict:  "We,  the  jury, 
rind  the  sum  of  $5,000  with  legal  interest  thereon  from  the 
(Mth  day  of  ISTovemlter,  1855,  for  the  complainant,  John 
MLiderBon,  to  be  raise<l  out  of  the  estate  of  A.  H.  Anderson, 
d,  in  the  hands  of  M.  P.  Green,  executor." 
Upon  this  verdict  the  Court  entered  the  following  decree: 
^Whereupon  it  is  considered,  adjudged  and  decreed  that 
tAeeoBspIainant,  John  Anderson,  do  recover  from  the  assets 
t^f  the  estate  of  A.  H.  Anderson,  as  shown  to  be  in  the  hands 
control  of  Moses  P.  Green,  the  executor,  by  his  plea  and  an- 
filed  in  tlie  above  cause,  unadministered,  the  sum  of 
with  legal  interest  thereon  from  the  24th  day  of  No- 
iber,  1865,  until  the  same  is  fully  paid,  said  interest  to 
computed  as  the  Code  designates  for  debts  of  this  charac- 
and  as  the  exigencies  of  this  case  seem  to  demand,  for 
purpose  of  securing,  if  possible,  the  payment  of  said 
and  to  fully  protect  the  respondent  from  the  future  lia- 
tty  ibr  said  verdict; 

"It  18  further  ordered  and  decreed  that  said  Moses  P.  Green 
turn  over  and  assign  to  S.  A.  Corker,  as  receiver  of  this 
Cpurt,  all  of  said  assets  shown  by  said  answers  and  pleas  to 
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be  in  his  hands,  within  ten  days  from  theadjournmeDtoffliid 
Court,  by  him  to  be  collected  and  appropriated  to  tbepty- 
ment  of  said  verdict  and  decree,  or  as  may  be  hereafter  ofh- 
erwise  ordered  by  the  Superior  Court  of  Burke  county;  apna 
•the  turning  over  and  assigning  of  said  assets  by  said  r»- 
pondent  to  8.  A.  Corker,  it  is  further  ordered  that  oM 
Stephen  A.  Corker  do  give  to  said  Moses  P.  Green  a  recelpl 
in  full  discharge  of  all  further  liability  therefor." 

The  defendant  moveil  for  a  new  trial  upon  the  fiilloiriif 
grounds,  and  others  to  the  number  of  thirty-seven,  all  eoH 
braced  in  those  herein  set  forth,  to-wit: 

1st.  Because  the  Court  erred  in  requiring  the  defenM 
to  strike  from  a  panel  of  twenty-four  jurors,  one  of 
was  John  P.  C.  Whitehead,  said  juror  stating  that  be  mi 
deaf  and  unable  to  hear  the  evidence  or  anything  that  tm**' 
pired  in  the  Court;  defendant  requesting  the  Court  to M 
another  juror  substituted  in  his  place,  which  reqoeBt  di 
Court  refused,  thus  necessitating  defendant  to  strike  him.    * 

2d.  Because  Allen  Boyd  served  as  a  juror  throughout  M 
trial  of  the  cause  when  he  had  not  been  selected  by  efte 
party  as  a  juror,  said  Boyd  answering  to  the  name  of  J( 
F.  Elliott,  who  was  selected  by  the  counsel  of  both 
to  try  the  cause,  which  fact  was  unknown  to  defendant  or 
counsel  until  the  trial  was  at  an  end. 

3d.  Because  said  verdict  is  contrary  to  evidence  and 
principles  of  justice  and  equity. 

4th.  Because  said  verdict  is  contrary  to  the  law  and 
evidence,  for  that  the  jury  includei]  in  said  verdict  the 
of  $2,000  cl  limed  for  Louisa,  motlier  of  complainant, 
der  the  seventh  item  of  the  will  of  the  testator,  wbai 
undisputed  proof  was  that  said  Louisa  died  long  anterior 
time  when  she  was  to  make  her  election  to  go  to  a  free 
it  being  a  legacy  entirely  dependent  upon  her  election 
year  1875  to  go  to  a  free  State. 

6th.  Because  the  Court  erred  in  excluding  as  evi< 
that  portion  of  defendant's  answer  which   relates  to 
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^   M  trust  impoeed  upon  defendant  by  the  testator^  as  not  res- 
pMMve  to  the  bill. 

(th.  Because  said  verdict  is  contrary  to  the  following 
fbirges  of  the  Court,  to-wit: 

*If  you  believe  from  the  evidence  that  there  was  a  secret 

tait  created  by  the  testator  in  favor  of  the  complainant  and 

)m  mother,  Louisa,  under  the  6th  and  7th  items  of  the  will 

rf  Augustus  H.  Anderson,  in  violation  of  the  laws  of  the 

jfale,  existing  at  the  time,  in  regard  to  the  manumission  of 

ik?e8,  said  items  of  the  will  are  null  and  void,  and  the  com- 

yiaioants  cannot  recover  the  legacies  and  bequests  therein 

Mitioned,  and  the  verdict  should  be  for  the  defendant. 

t  "Parol  teatimony,  or  the  evidence  of  the  witnesses  upon 

|,Aq  stand,  18  admissible  to  prove  the  execution  of  a  secret 

'itat,  having  for  its  object  the  manumission  of  John  and 

.  JLnisa,  io  the  State  of  Georgia,  and  the  jury  is  permitted  to 

ler  such  evidence,  and  if  satisfied  therefrom  that  such 

trust  existed  in  violation  of  law,  they  should  find  for 

Ik  defendant 

:.  "Gifts  of  property  or  money  to  a  slave,  under  the  laws  of 
[Slorgia,  existing  at  the  time  when  this  will  took  effect,  are 
[yrid,  and  cannot  confer  any  right  upon  such  slave,  either  to 
hIA  or  receive  said  property  or  money,  or  to  maintain  a  suit 
ikrefer. 

■"The  emancipation  of  slaves,  as  the  result  of  the  late 
tir,  does  not  and  cannot  confer  upon  persons  of  color  any 
l%htB  as  slaves  which  they  did  not  possess  prior  to  their 
iMmeipation. 

'  "The  question  of  the  existence  of  a  secret  trust,  as  relied 
Itfm  by  the  defendant  in  this  case,  has  never  been  adjudica- 
tti,  either  on  the  probate  of  the  will  before  the  Court  of 
jMinary,  or  by  the  decree  of  1855,  and  defendant  is  not 
Ptopped  by  either  of  said  procee<lings  from  setting  up  the 
Mme. 

^Estoppels,  to  be  binding,  must  be  mutual,  and  if  a  judg- 
■ent  16  relied  on,  it  must  ap{>ear  tliat  the  judgment  was  be- 
ween  the  same  parties,  was  in  relation  to  the  same  subject 
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matter,  that  the  identical  i)oiut  has  been  decided,  and  that  tbe 
decision  was  by  a  Court  of  competent  jurisdiction. 

''The  statute  of  limitations  does  not  run  against  anjpa^ 
son  until  there  is  an  assertion  of  an  a<l verse  right  or  claim ot 
the  part  of  the  person  claiming  the  benefit  of  tlie  statute^ asd 
as  complainant  did  not  and  could  not  have  made  bis  cilia 
against  the  defendant  until  emanci|>ationy  the  statute  of  lia* 
itations  is  not  operative  in  this  case  against  the  defeodanti 
and  he  is  not  barred  thereby  from  setting  up  in  bis  beblf 
the  secret  trust  ui)on  which  he  relies,  or  any  other  good  til 
legal  defense  to  the  demand  of  the  complainant. 

"A  will,  originally  void,  cannot  be  cured  by  the  stataterf 
limitations,  and  if  the  jury  believe  from  the  evidence  \kd 
the  secret  trust  existed,  as  claimed  by  the  respondent,  the 6tii 
and  7th  items  of  this  will  were  not  only  void  at  the  timetkl 
will  took  eifect,  but  they  are  still  void  and  of  no  effect* 

''The  general  principle  of  law  is,  that  all  just  debts  Ah 
by  deceased  or  his  estate  must  first  be  paid  before  legacN| 
the  maxim  being  that  a  man  must  be  just  before  heisliboiL 

"If,  from  the  evidence,  you  believe  that  Green,  execottfj 
managed  the  estate  as  a  prudent  man  would  manage  hisoi^ 
business,  and  in  good  faith,  and  that  the  assets  were  good 
solvent  at  the  time  he  received  them,  and  that  he  made  i* 
vestments  under  the  advice  of  his  solicitors  nametl  in  \ 
decree,  he  cannot  be  charged  with  personal  resiK)nsibilitf 
reason  of  said  assets  being  now  insolvent. 

"  The  administrator  may  exercise  his  discretion  in  di 
ing  cash  or  extending  credit.     Full  notice  should  be  gi' 
and   the  best  interest  of  the  estate  observed.     If  onii 
given,  the  administrator  must,  at  his  own  risk,  determine 
sufficiency  of  the  security  given.     If  the  security 
ample  at  the  time,  and,  subsequently,  the  debt  is  loet^ 
the  utmost  diligence  by  the  administrator,  he  will  not 
sponsible  for  the  amount." 

7th.  Because  the  Court  erred  in  modifying  and 
the  following  written  requests  to  charge  of  defendantt) 

"The  validity  of  the  6th  and  7th  items  of  tbe  will 
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be  determined  by  the  laws  existing  when  it  took  effect^  and 
Dot  the  laws  as  they  now  exist.  If  void  then,  it  is  void  now, 
lod  the  fact  of  emancipation  and  the  changed  condition  of 
peiBons  of  color  cannot  avail  the  complainant  in  this  case/' 
![b  which  the  Court  made  the  following  addition,  to-wit: 
^bat  the  Court  has  doubts  whether  this  is  the  law.'' 

''The  defendant  is  not  estopped  by  the  probate  of  the  will 
before  the  Court  of  Ordinary,  nor  by  the  decree  of  1856, 
finm  setting  up  a  secret  trust,  having  for  its  object  the  con- 
ferring of  freedom,  or  quasi  freedom,  upon  John  and  Louisa, 
HI  this  State,  if  such  secret  trust  existed."    The  Court  charged 
•  requested,  but  added  that,  "the  jury  should  require  con- 
vbciDg  and  positive  evidence  of  such  secret  trust." 
'  "That  LfOuisa's  interest  of  $2,000  was   a  contingent  in- 
toertand  not  a  vested  interest,  and  could  not,  by  the  terms 
of  the  will,  vest  until  she  should,  in  1875,  make  her  election 
jbgo  to  a  free  State."     The  Court  charged  as  requested,  but 
jdded:    "I  give  you  this  in  charge  unless  you  find  that  the 
fine  was  shortened  by  the  decree  of  1855." 
-  "That  as  the  contingency  upon  which  she  was  to  get  the 
[|2/)00  never  happened  by  reason  of  her  death,  there  can 
(IMT  be  no  recovery  of  the  same  by  John,  the  remainder- 
[••n."    The  Court  charged  as  requested,  but  added:     "I 
l|i?eyou  this  in  charge,  uriless  you  find  that  the  time  was 
*arteued  by  the  decree  of  1855." 

8th.  Because  the  Court  erred  in  the  following  charges  to 
*e  jury : 

**The  defendant  is  personally  responsible  for  all  debts  lost 
«f  the  estate  and  which  he  did  not  secure. 

^Tbe  complainant  claims  the  legacy  given  to  himself  in 
Hie  sixth  item  of  the  will  as  well  as  that  given  in  the  seventh 
Am,  and  if  the  jury  find  from  the  evidence  that  it  was  the 
dtention  of  the  testator  that  John  should  receive  these  lega- 
ies^  it  was,  when  the  will  was  probated,  and  still  remains 
lie  daty  of  the  executor  to  pay  said  legacies. 
"The  trusts  created  in  this  will  in  favor  of  John  and 
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Louisa,  his  mother,  were  legal  trusts,  as  they  did  not  con- 
travene the  iK)licy  or  violate  any  law  of  this  State. 

^^If  you  find  that  there  is  a  contest  before  you  aboot  two 
wills  of  Augustus  H.  Anderson,  one  a  written  will,  duly  ei- 
ecuted  and  probated  under  one  law,  and  oontravening  no 
public  policy,  nor  violating  any  law  of  this  State;  theothfr 
an  unwritten  will,  and  having  but  one  witness,  and  oontn* 
vening  by  its  terms  both  the  policy  and  the  law  of  the  Stati^ 
it  will  be  for  you  to  determine  under  the  evidence  whidi  rfr* 
ally  indicated  and  faithfully  represented  the  Intention  of  tiM 
testator ;  that  is  to  determine  the  question,  and  the  law  jp^ 
sumes  in  favor  of  a  legal  intention. 

''  If  you  find  from  the  evidence  that  Green,  ais  ezeeatior, 
either  in  person  or  through  another,  bought  lands  at  his  ovi 
sale,  neither  the  legatees  nor  the  testator's  estate  are  estopprf 
thereby,  but  may  repudiate  his  purchase  so  fiiras  their  ligirti 
are  to  be  effected  thereby,  and  he  holds  said  lands  snlgect  ii 
their  rightful  claims. 

"If  you  find  from  the  evidence  there  has  been  no  eolnpUt 
administration  of  the  assets  of  the  estate,  then  this  plea  of  de 
fendant  fails,  and  your  verdict  may  also  be  against  tlie 
in  his  hands  to  be  administered,  or  in  default  of  such 
against  his  personal  goods.  You  are  at  liberty  under  tkl 
Code  to  so  mould  your  verdict  as  to  effectually  give  then; 
lief  for  which  complainant  prays. 

"An  executor  had  no  right  during  the  war  to  invaikl 
Confederate  bonds  without  first  getting  an  order  for 
purpose  from  the  Superior  Court,  nor  had  he  the  right  to 
out  moneys  of  the  estate  without  good  security,  and  if  a 
accrues  from  his  neglect  in  these  respects  he  is  responsiUo 
that  loss. 

9th.  Because  the  Court  erred  in  refusing  to  chai^  thoj 
lowing  written  request,  to-wit: 

"To  establish  such  secret  trust  it  is  not  necessary  for 
fendant  to  prove  tiiat  the  testator  intended  tp  firee  J( 
Louisa  in  this  State  absolutely.     It  is  sufficient  if  tbifi 
lieve  from  the  evidence  that  he  attempted  to  diaoge 
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eondition  in  this  State  id  any  degree,  from  that  of  slavery, 
and  if  they  believe  from  tlie  testimony  that  the  testator  at- 
tempted to  confer  upon  them  any  of  the  rights  of  freemen, 
Boch  as  to  hold  property  or  enjoy  any  of  the  benefits  of  free- 
dom in  this  State,  such  attempt  on  tlie  part  of  the  testator 
Titiites  the  provisions  of  the  will  in  favor  of  John  and  Lou- 
in,  and  they  are  absolutely  void,«nd  the  complainant  can- 
Boft  recover. 

''If  the  defendant  is  barred  by  the  statute  of  limitations 
aoibo  is  the  complainant,  and  his  demand  as  set  forth  in  his 
Ul  is  barred  by  the  statute  and  cannot  be  enforced  against 
thedefendant.'^ 

'^Tlie  complainant  has  waived  the  statute  of  limitations, 
udalso  the  doctrine  of  estoppel,  by  filing  a  bill  for  discov- 
Ijr,  and  calling  on  the  respondent  to  answer  in  regard  to  all 
tk  matters  therein  set  forth,  and  he  cannot  urge  them  now 
ipiost  the  defendant.^' 

lOtb.  Because  said  verdict  is  contrary  to  the  following 
ihttge  of  the  Court,  to- wit : 

"If  you  believe  from  the  evidence  that  Green  has  fully 
Mministered  the  estate  of  Anderson,  and  that  the  schedule 
Ifttented  constitutes  the  assets  of  the  estate,  then,  whatever 
ta>very  can  be  had  (if  any)  must  be  against  these  assets  and 
mdi  as  may  hereafter  come  to  his  hands  to  be  administered, 
Miigect  to  be  first  abated  by  the  two  debts  set  up  in  the  de- 
ftndint's  answer,  to-wit:  The  debt  due  to  the  wife  of  Au- 
fOBtas  H.  Anderson,  Jr.,  and  the  debt  due  Green  himself,  the 
j/Ktf  first  being  satisfied  from  the  proof  that  said  debts  are 
tn>per  charges  against  said  estate,  and  provided  there  has 
Wn  no  mismanagement  on  the  part  of  the  executor.'' 

11th.  Because  said  verdict  is  contrary  to  the  law  and  the 
evidence,  for  that  the  jury  in  returning  said  verdict  failed  to 
dlow  and  make  provision  therein  for  the  payment  of  the 
iebtto  Susan  J.  Anderson,  and  the  claim  or  demand  due  to 
icibdant  under  testator's  will. 

l%h.  Because  the  Court  erred  in  dismissing  the  plea  of 
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relief  filed  by  defendant  under  the  Act  of  the  Legisktun^ 
approved  October  13th,  1870. 

13th.  Because  the  name  of  WiUiam  C.  Palmer,  one  of  the 
jurors  who  tried  the  cause,  is  not  upon  the  jury  list  of  tba 
county,  which  fact  was  unknown  to  defendant  until  after  trial 

14th.  Because  sai^il  verdict  as  rendered  does  not  comprebeod 
the  issues  submitted  by  tite  pleadings  in  the  cause,  several  of 
the  jury  stating  in  their  places  while  returning  said  verdidi 
and  before  it  was  entered  on  the  minutes  of  the  Court,  tiul: 
they  desired  thereby  only  to  subject  the  assets  admitted  liy;^ 
the  defendant  in  his  answer  to  be  in  his  hands  unadmiDiafi 
tered,  to  the  payment  of  the  amount  found  by  them  for  oottri 
plainant,  and  that  they  did  not  intend  by  their  verdict  t|f 
make  the  executor  personally  liable.  y 

15th.  Because  the  Court  erred  in  refusing  to  direoi  tli^ 
jury,  as  requested  by  defendant's  counsel,  to  retire  and  ^ 
amend  their  verdict  as  to  make  it  express  their  meaning  wid^ 
reference  to  the  defendant's  pica  of  plene  adminidravU  pnlm^ 

At  the  hearing  of  the  above  motion  for  a  new  trial,  ootti^ 
plainant  moved  the  Court  to  reform  and  correct  the  deer«| 
rendered  upon  the  verdict  returned  by  the  jury,  and  subs^: 
tute  in  lieu  thereof  one  which  followed  the  verdict  in  tenai 
of  the  law.  The  motion  was  overruled  and  oomplainaot  eae*] 
cepted. 

A  similar  motion  was  made  pending  the  motion  fort 
trial,  which  was  overruled  and  the  decision  carried  to  th| 
Supreme  Court,  where  the  writ  of  error  was  dismissed  • 
having  been  prematurely  brought. 

The  two  last  grounds  of  new  trial  are  based  u|K)n  the  Hr 
lowing  facts,  to-wit:  When  the  verdict  was  returned  by  tki 
jury,  counsel  for  defendant  asked  them  if  they  intended  ¥i 
find  defendant  individually  liable  for  the  amount  of  the 
diet?  One  or  two  of  the  jurors  responded  that  they  did 
Considerable  confusion  ensued,  during  which  others  of 
jury  said  that  they  were  satisfied  with  the  verdict.  Upon 
motion  for  a  new  trial  the  affidavits  of  some  of  the  joi 
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ght  to  be  used  to  show  what  they  intended  by  their 

lotion  was  sustained  and  a  new  trial  ordered, 
of  which  rulings  complainant  excepted  and  assigns 
!  as  error. 

Lawson;  Hook  &  Gardner,  for  plaintiff  in  error. 

Tones;  A.  M.  Rodgers,  for  defendant.  Ist.  The 
of  the  will  is  void  :  Act  of  1818  ;  Cobb's  Digest, 

Ga.  R.,  253;  6  Ga.  R.,  539;  26  Ga.  R.,  225;  20 
J38.  2d.  The  expression  of  the  Court  of  doubts  as 
w  in  his  charge  was  error:  8  Ga.  R.,258 ;  38  Ga.R., 

Ga.  R.,  36 ;  34  Ga.  R.,  458.  3d.  "  Positive  and 
ng  evidence"  was  not  necessary  to   establish  secret 

Green,  on  Ev.,  sec.  1 ;  7  Ga.  R.,  467 ;  Code,  sec, 
9  Ga.  R.,  285.  4th.  Estoppels  are  odious:  1  Serg. 
J,  R.,  442.  Must  be  mutual :  23  Ga.  R.,  521.  5. 
1  existence  of  the  6th  and  7th  items  of  the  will  is  in 
I.  A  void  judgment  may  be  attacked  anywhere,  at 
t :  Code,  sees.  3536,  3776.  Executor  is  not  estopped 
te  of  will  from  moving  to  set  aside :  23  Ga.  R.,  521  • 
c.  3700.  Liability  of  executor  for  loss  of  debts: 
8.  Ex.,  1647 ;  37  Ga.  R.,  205  ;  Ibid.,  230.  7.  Dis- 
►f  Superior  Court  not  interfered  witii  :  26  Ga.  R., 
Ga.  R.,  557.  8.  Motion  to  reform  decree  came  too 
Ga.  R.,  568. 

CK>UERY,  Judge. 

r  the  Bake  of  convenience,  I  will  consider  the  first 
lly<-fir8t  points  decided  by  the  Court,  together.  To 
tr  pMrly  against  whom  a  verdict  is  rendered,  when  it 
Hid  traambiguous  in  its  terms  and  legal  effect,  to  ex- 
Ajary  as  to  their  meaning,  is  to  give  great  advan- 
iijiHigaiit  of  influence  and  position  in  his  county^ 
i|Med'1>7  one  of  little  or  no  influence.  The  jury 
dieproper  place  for  the  jurors  to  give  their  views  as 


I 
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to  what  the  verdict  should  be,  and  having  there  come  tot 
conclusion  as  to  the  rights  of  the  parties,  they  have  bat  OM 
more  duty  to  perform,  and  that  is  to  return  their  fiodiag 
into  Court.     To  suffer  the  jurors  to  be  interrogated  as  to  whA 
legal  effect  their  verdict  is  to  have,  is  closely  allied  to^  if  sol 
identical  with,  calling  a  juror  to  impeach  a  verdict  rendeni 
by  him.     To  justify  such  a  course,  the  verdict  must,  at  leM^  , 
be  so  ambiguous  as  to  convey  no  definite  meaning  opoaolj 
or  more  of  the  issues  involved.     An  award  and  a  verffidti 
have  been  held  by  this  Court  as  very  analagous  to  eaohotlMA 
In  Ooodin  d  cU.  vs.  MUcheU  et  al.,  3  Moore,  241,  (4  K  CK 
R.,  432,)  the  Court  of  Common  Pleas  held  tliat, "  if  th6tei«| 
of  an  award  be  clear  upon  the  face  of  it,  the  Court  will 
admit  an  affidavit  of  one  of  the  arbitrators  to  explain  thii 
intention."     See  Settle  vs.  Allison,  8  Georgia^  208,  and  qi 
tation  there  found  from  Spencer  vs.  Goiter,  1  JJ.  BL^  79.   1 
Murphy  vs.  Giiggs,  41  Georgia,  464,  this  Court  held  itn 
no  such  error  as  entitled  the  party  cast  to  a  new  trial,  wIm 
the  Court  refused,  on  request  of  counsel,  to  ask  the  joiy 
they  had  agreed  upon  a  verdict,  unless  counsel  would 
some  legal  reason  for  making  the  request.     And  the 
ment  of  the  Court  below,  granting  a  new  trial  on  thisgrooK 
was  reversed.     The  tendency  of  this  case  is  to  show  that 
unnecessary  questions  should  be  asked  the  jury,  even  by  ^ 
Court,  much  less  should  .counsel  bring  the  pressure  of  pabi 
opinion  to  bear  ui)on  the  jury  by  demanding,  in  open 
from  them,  an  explanation  of  the  plain,  unambiguous  r 
of  their  deliberations  in  the  jury  room.     Especially  is 
true  in  this  case.     The  attempt  of  counsel  was  to  shov 
the  jury  did  not  mean  to  hold  the  defendant  personally  lii 
Their  attention  had  been  specifically  called  to  this  view 
the  case  in  the  charge  set  forth  in  the  tenth  ground  foral 
trial,  and  yet  they  had  declined  to  find  as  therein  instnidi 
as  they  should  have  done  if  they  entertained  the  view  tl 
counsel,  by  his  examination,  was  seeking  to  commit  tbem 
Upon  the  whole,  we  see  no  substantial  differeaoe 
the  course  pursued  in  this  case  ai\.d  the  calling  upon  a  ji 
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0  impeach  a  verdict  rendered  by  him.     And  this  has  been 
epeatedly  held  by  this  Court  to  be  inadmissible. 

2.  The  main  issue  involved  in  the  case  was  made  by  the 
lefense  of  plen^  cUtministramt  prcetery  set  up  by  the  executor  | 
D  htB  answer.  The  attention  of  the  jury  was  distinctly  called 
0  this  defense  by  the  Court  in  his  charge,  and  instructions 
liven  them  how  to  find  if  they  should  sustain  it.  From  the 
lerdiet,  and  by  that  alone  we  are  to  be  guided,  it  is  very 
laio  that  they  did  not  sustain  this  defense.  There  can  be 
o  dispute  that  they  have  found  a  verdict  for  $5,000  and 
iterest  for  complainant.  Whenever  an  executor  or  admin- 
Inlor  is  sued  and  pleads  pkne  adminiatravit  prceter,  and 
verdict  is  had  against  him  the  judgment  must  necessarily 
%de  boms  iestataris  et  si  non  de  bonis  propriis,  or  a  judg- 
Mit  quando  for  the  whole  (if  the  assets  admitted  to  be  on 
•nd  are  worthless)  or  a  part  of  the  amount  found  due,  (if 
be  easete  in  hand  are  available  to  some  extent)  accordingly 
Itlie  verdict  may  be:  Code  3515.  Is  it  possible  to  enter  a 
tdgmeat  quando  on  the  verdict  in  this  case?  Every  rea- 
iVftble  oonstruotion  is  to  be  adopted  in  favor  of  a  verdict: 
i  Go.,  361.  Would  it  not  require  a  very  unreasonable 
Biistmetion  of  this  verdict  to  found  the  judgment  quando 
fon  it?  Is  it  not  plainly  a  finding  of  the  issue  presented 
)r  his  defense  against  the  executor?  It  is  trifling  to  say  the 
Urdict  means  that  $5,000  and  interest  are  to  be  raised  out  of 
tKts  DOt  worth  five  cents,  with  the  exception  of  the  Nesbit 
iortgage,  which,  if  fully  paid,  will  scarcely  satisfy  half  the 
hrdict,  and  the  executor  in  his  answer  seems  to  rank  this 
iMmg  bis  other  insolvent  assets.  If  the  intention  of  the 
iky  was  to  exonerate  the  defendant  from  personal  liability, 
ktgr  should  have  found  a  verdict  upon  which  a  judgment 
istmdo  oould  have  been  entered.  The  amount  found  is  '4o 
bbe  raised  out  of  the  estate  of  A.  H.  Anderson,  deceased, 
l^lbe  bands  of  M.  P.  Green,  executor,"  that  is,  in  his  hands 
Sir,  when  the  verdict  is  rendered.  But  the  defense  of  the 
ilor  was  that  he  had  no  such  amount  in  his  hands.    This 


atdict  says  as  plainly  as  language  can  say  that  he  did  have^ 

•  VO.  LXLTI.  25, 
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or  ought  to  have,  and  his  own  evidence  shows  that  he  did 
have.     It  will  be  remembered  that  the  Court  charged  the 
jury,  and  charged  them  correctly,  that  "if  you  find  from  the 
I  evidence  that  Green,  as  executor,  either  in  person  or  through 
another,  bought  lands  at  his  own  sale  neither  legates,  or  (nor) 
creditors  of  testator's  estate  arc  estopped  thereby,  but  wxf 
repudiate  his  purchase,  so  far  as  their  rights  are  to  beafle^ 
ted  thereby,  and  he  holds  said  lands  subject  to  their  righttol 
claims/'     By  defendant's  own  admission  he  "did  purduM 
some  of  the  property  sold  through  another,  and  is  now  k 
possession  of  the  same;"  and  it  appears  from  his  rctorm 
that  said   property  consisted  of  three  thousand  six  hondnd 
and  eighty-seven  and  four-tenths  acres,  wliich  the  execotofi 
through  another,  bid  off  at  $19,358  85.     This  property  w. 
not  included  in  the  assets  admitted  by  the  executor  to  befldD  j 
in  his  hands  as  belonging  to  the  estate.     Here  was  oneittaj 
alone  then,  after  making  due  allowance  for  the  depreci8tioi[ 
in  the  value  of  the  land   by  the  results  of  the  war,  trhiij 
would  probably  pay  the  amount  found  by  the  jury,  and  wbiAl 
they  were  justified  in  treating  as  assets  in  his  hands  nodffl 
the  charge.     If  it  be  said  that  he  testifies  that  he  paid  allu 
this  $19,358  to  the  debts  of  the  estate,  and  is  the 
equitably  entitled  to  stand  in  the  shoes  of  the  oreditorswh 
he  paid,  the  reply  is  that  by  his  own  testimony  the 
amounted  only  to  some-  $50,000;  that  under  the  decreed 
November,  1855,  he  sold  property  to  the  amount  of  $10 
000,  part  cash,  the  balance  on  one  and  two  years  credit;  < 
"the  cash  received  from  the  various  sales  was  applied  to  1 
payments  of  debts,  ayid  thax  was  not  quite  enough  fit ( 
purpose,"     If  the  whole  of  his  purchase  is  to  be 
cash  received  and  included  in  the  above  statement,  asiti 
be,  as  all  the  land  was  sold  for  cash,  still    he  ultimatdj^ 
in  enough  to  pay  all  the  debts  and  more,  for  he  sajsU 
testimony  the  schedule  of  assets  now  offeretl  by  himasalll 
sets  remaining  in  his  hands  "  represents  the  sale  notes  i 
funds  as  were  received  by  witness  in  payment  of  the  9^4 
and  aftet*wards  loaned  out"  etc.   Conceding  for  the] 
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the  argament^  that  he  might  claim  to  stand  in  tlie  shoes 
the  creditors  whom  he  had  thus  paid  with  his  private 
ads,  yet  he  knew,  or  should  have  kaown^  that  the  sale  to 
OQself  was  voidable,  and  the  legatees  could  require  of  him  to 
turn  the  laud  to  the  estate  and  look  to  the  cash  assets  for 
imbursement  for  whatever  amount  he  may  have  used  of 
s  private  funds  to  pay  the  debts.  He  chose  to  take  the 
iky  and  must  abide  by  it.  It  is  true  he  does  not  state  how 
Dch  of  these  sale  notes  were  paid,  and  so  loaned  out  by  him, 
It  it  appears  from  his  own  return  of  sales  made  by  him  on 
ay  5ft,  1867;  that  on  the  12th,  13th  and  14th  of  Febru- 
ft  1856,  he  sold  $68,136  85  worth  of  land  and  negroes. 
11  that  he  did  not  get  in  cash  he  took  notes  for,  according 
his  own  testimony.  In  the  schedule  of  assets  which  he 
iw  presents  as  the  entire  assets  remaining  in  his  hands,  there 
ebat  five  notes  bearing  date  so  early  as  February  12th, 
Ith  and  14th,  1856,  to- wit:  M.  A.  Thompson's,  two  notes 
r$268  each,  datecl  February  12th,  1856;  T.  A.  Parsons, 
ie  for  $144  40,  same  date;  I.  B.  Jones'  note,  of  same  date, 
r  $43  60,  and  Ramsom  Lewis'  note,  dated  February  1st, 
166,  for  $698  34. 

All  the  notes,  then,  which  were  given  on  the  days  of  sale  by 
0  purchasers,  were  either  paid  or  renewed,  with  the  above 
lignficant  exception.  In  addition  to  the  land  and  ne- 
WB,  be  sold,  at  the  same  time,  personalty  to  the  amount  of 
10,255  66,  no  one  item  of  which  sold  for  as  much  as  $300; 
the  land  sold  for  casl),  it  is  presumed  these  small  items 
sre  also  sold  in  the  same  way,  though  that  does  not  affirm- 
ively  appear.  In  comparing  the  list  of  purchasers  of  the 
ftd  and  negroes  with  the  list  of  makers  of  notes  in  the 
bedule  of  assets  now  set  forth,  very  few  of  the  purchasers' 
UMa  appear  in  the  present  schedule,  and  those  that  do  so 
pear,  owe  small  amounts.  It  would  seem  to  follow  that 
ist  of  tiie  original  purchase  notes  have  been  paid  by  the 
Jeers,  and  not  renewed,  and  that  most  of  the  notes  now  set 
tfa  in  bis  schedule  represent  ^'  such  funds  as  were  received 
witness  in  payment  of  the  sale  notes,  and  afterwards 
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loaned  out/'  Without  pausing  to  make  the  exact  calculi- 
tioo,  it  abundautly  appears  iu  this  way  that  he  must  ha^ 
received  iu  payment  of  the  sale  notes  far  more  than  hegava 
for  tlie  land  purchased  by  him,  and  the  money  so  received,fli 
he  testifies,  he  afterwards  loaned  out.  How,  then,  doeskii 
equitable  claim,  to  be  considered  as  subrogated  to  the  righit 
of  those  creditors  whom  he  paid  with  the  money  bid  for  tin 
land,  stand  ?  He  made  a  voidable  purchase  at  his  own  ak; 
he  paid  creditors  with  the  money  he  bid.  Afterwards,  hen* 
oeived,  in  cash,  far  more  than  enough  to  reimburse  himaeH 
Instead  of  doing  so,  he  loaned  the  money  out  and  (be  hixy 
rowers  became  insolvent.  Who  should  lose,  himself  or  tbi 
legatees?  Here,  then,  are  assets,  not  admitted  in  his  aoswei^ 
which  his  own  evidence  shows  to  be  still  in  his  hands. 

It  also  appears  from  the  credits  upon  A.  H.  Anderson's  iMl(i 
alone — such  ciedits  amounting  to  more  than  $16,000— tUi 
the  only  debt  now  set  up  as  existing  against  the  estate  oouUi 
have  been  canceled,  or  very  nearly  so,  by  the  trustee  cwt. 
itor  as  a  debtor  to  tlie  estate  in  his  individual  character.   Iftr; 
stead  of  thus  paying  this  debt,  which  is  of  the  highest  digr 
nity,  this  money  seems  also  to  have  been  loaned  out  andthoi 
lost.     Who  should  suffer,  the  executor  or  tlie  legatees?  Till 
award  of  Charles  J.  Jenkins  and  Thomas  M.  Berrien,  madlf 
November  1853,  makes  the  principal  of  this  debt  $8,120  8ti| 
A.  H.  Anderson's  note  is  dated  June  13th,  1857.     The 
credit  on  it  is  $9,405,  without  date.     Two  other  credits, 
for  $2,550,  the  other  for  $4,310  66,  are  also  without 
but  by  Anderson's  receipts,  dated  in  March  and  October,  188| 
we  learn  that  the  two  last  credits  were  appropriated  to 
payment  in  full  of  all    interest  due    upon  the  trust  dcil( 
Why  was  not  the  other  credit  of  $9,406,  also  paid  to  th 
trust  debt?    Had  it  been,  the  debt  would  have  been  eztia| 
guished,  or  nearly  so,  after  making  allowance  for  a  payoNil 
presently  to  be  noted. 

If  the  excuse  be  that  he  paid  it  once  to  other  creditoia, 
reply  still  is,  that  he  must  have  collected  more  than  eo( 
from  the  sale  notes  given  for  the  negroes  sold  in  FebmaiJ^ 
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,  alofte  (not  to  notice  later  sales,)  to  pay  all  the  debts  left 
appropriating  the  cash  sales  to  that  purpose,  which  cash 
stiiies  was  not  quite  enough  to  pay  oiT  all  the  debts. 
,  then,  seems  to  be  a  devastavit  to  the  extent  of  the  pay- 
by  Anderson.  If  he  loaned  it  out,  he  did  it  at  his  own 
If  the  payment  to  W.  J.  Rhodes,  trustee  of  Mrs.  S. 
iderson,  charged  against  the  estate  in  the  return  for  1858, 
mounting  to  $2,392  63,  is  to  be  taken  as  a  part  of  this 
somewhat  over  $7,000  is  still  not  appropriateil,  as  it 
i  have  been.  It  may  or  it  may  not  have  been  a  part  of 
fund;  neither  the  date  of  the  credit,  nor  of  Rhode's 
icr,  IS  shown  by  the  record.  If  the  voucher  antedates 
•edit,  the  payment  to  Rhodes  is  not  a  part  of  the  latter. 
Jaim  of  the  executor  to  be  a  creditor,  on  the  score  of 
rrender  of  the  usufrxid  of  the  realty  bequeathed  to  him, 
lot  deserve  serious  consideration.  If  one  legatee  can  so 
brm  himself  into  a  creditor,  to  the  disadvantage  of  the 
J,  and  without  their  consent,  it  would  be  very  easy  for  a 
«  of  an  estate,  unable  to  pay  all  the  legacies,  to  get 
Ivantage  of  the  others,  especially  if  he  were  executor. 
I,  whether  we  consider  the  executor  bound  by  the  decree 
56,  or  by  the  will,  each  equally  enjoin  upon  him  to  pay 
^mplainant's  expenses  to  a  free  State,  and  to  educate  and 
ain  him  until  he  arrive<l  at  age,  which  occurred  in  1862, 
idi  time  he  was  to  invest  $3,000  for  him.  This  trust 
heed  to  execute,  and  he  cannot  now  set  up  the  loss  of 
kadfl  to  exonerate  himself,  which  occurred  subsequent  to . 
mt  during  which  the  boy  was  to  be  educated  and  then 
Sid  fer.  The  executor  neglected  his  duty  at  his  peril. 
^AbOi  16  a  devastavit  to  the  extent  of  the  cost  of  main- 
jNl  sad  education,  and  $3,000,  directed  to  be  invested. 
^. Hie  defendant  says,  in  one  of  the  amendments  to  his  . 
l^tiMll  he  receive<1,  on  the  sale  notes  given  for  negroes 
|ber  property,  the  sum  of  $23,975,  in  Confe<1erate  treas- 
iiJIft;  He  does  not  say  when  he  received  them.  It  is 
|jv  Ihtfc  he  did  not  do  so  after  prudent  men  had  de- 
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dined  them  in  payment  of  debts  due  themselvee.  '^HefloMi 

on  credit — 

In  January,  1859,  perishable  pro[)erty  to  the 

amount  of. $     661  9J 

In  January,  1860,  he  sold  land,  on  credit,  to  the 

amount  of. 8,500  00 

In  March,  1859,  he  sold  negroes,  on  credit,  to 

amount  of  about 8,500  00 

In  February,  1856,  he  sold  negroes,  on  credit,  to 

the  amount  of. 39,769  00 


Total  $57,413  » 

Deduct  the  amount  received  on  these  notes  in 

Confederate  money 23,978  00 

Remainder $33,438  M 

received  by  him  in  gold,  on  liis  credit  sales,  before  the  «tf* 
Here  is  a  fund  ample  enough  to  have  paid  the  trust  debt fli 
the  complainant's  legacy  in  gold,  besides  the  small  amoastv 
debts  left  unpaid  afler  the  procee<ls  of  the  cash  sales  had  \M 
appropriated  to  the  payment  of  the  debts.     If,  instead  of  A^ 
ing  so,  the  executor  loaned  the  money  out,  whose  loss  show 
it  be  if  the  borrowers  became  insolvent?     As  little 
unpaid  legatee  can  ask  is,  that  he  take  the  $23,975,  reeehrf 
by  him  in  Confederate  money,  in  payment  of  the  amouDt 
by  him  for  the  land  purchased  at  his  own  sale,  and  whieb| 
says,  was  used  in  payment  of  debts  due  by  the  estate, 
the  estate  owed  money,  and  the  creditors  refused  to 
Confederate  money  in  payment,  he  should  have  refined 
receive  it  in  payment  of  the  sale  notes.     And  he,  at  bert, 
only  stand  in  the  shoes  of  a  creditor  to  the  extent  of  bii 
vate  funds  used  to  pay  the  debts,  and  if  willing  to 
Confederate  money  for  debts  due  the  estate,  should  h«v« 
equally  willing  to  receive  the  same  currency  in  pa; 
the  debt  of  the  estate  to  him,  created  by  his  violation  of 
in  purchasing  at  his  own  sale.     The  verdict,  theiiy 
viewed  alone,  being  unambiguous  in  its  terms,  and^' 
understand  it,  binding  the  executor  personally  to  Utf* 
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i  devastaM  shown,  und,  wiien  examined  in  the  light  of 
idence,  being  just  sneh  a  verdict  as  should  have  been 
red,  (uiK)n  the  hypothesis  that  it  is  a  finding  against  the 
lant^s  defense  of  plene  adminiatravit  p^ceter,)  we  are  of 
^n  that  the  complainant  is  entitled  to  a  judgment  thereon 
LIS  testaioris  et  si  non  de  bonis  propriis. 
Such  being  the  view  we  take  of  the  verdict,  it  follows 
lie  decree  rendered  thereon  is  erroneous  and  siiould  be 
led  so  as  to  be  made  to  correspond  with  the  verdict : 
3504,  4153;  Rawlins  vs.  Shropshire,  decided  March 
1872.  Neither  do  we  think  that  under  the  facts  of  this 
le  plaintiff  in  error  is  estopped  from  moving  to  reform 
icree,  nor  from  alleging  error  upon  the  refusal  of  the 
)eIIor  to  do  so. 

[n  one  view  of  this  case,  the  verdict  is  not  for  too  much, 
^needing  that  the  complainant  is  not  entitled  to  recover 
2,000  left  to  his  mother  for  life,  with  remainder  to  him- 
He  was  entitled  to  his  freedom  and  eight  years  of 
log.  He  got  the  former  by  emancipation  in  1865. 
itter  he  has  never  received.  We  do  not  think  $5^000 
interest  thereon  from.  November,  1854,  an  unreason- 
rioe  for  twelve  years  of  slavery,  a  deprivation  of  educa- 
kod  three  thousand  dollars  in  cash,  and  the  interest  on 
st  mentioned  sum  from  February,  1862,  from  which 
pomplainant  was  entitled  to  the  interest,  as  he  then 
d  at  age.  Nor  are  we  prepared  to  sa^  that  he  was  not 
iA  to  the  $2,000  left  to  his  mother  for  life,  more  especi- 
fttr  1875,  the  time  at  which  she  was  to  make  her  elec- 
]hpdsbe  lived  and  emancipation  had  not  in  the  mean 
^pM  brought  about),  as  to  whether  she  would  go  to  a 
llljflorDQt  If  he  liad  a  vested  remainder  in  it,  then 
l^ijpl  U  was  surely  worth  something  at  the  time  of  the 
]^j.  Upon  the  whole,  we  are  satisfied  the  verdict  is  not 
Bi  under  the  evidence,  the  complainant  is  entitled 


^jUlbyftixtfa  and  seventh  points  decided  by  the  Court^ 
be  added. 
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8th  and  9th.  Defendant  corapluins  of  the  ruling  of  theOoort, 
that  that  part  of  his  answer  setting  ap  a  secret  trust  is  notie* 
sponsive  to  the  bill.  While  we  do  not  think  it  is  respoBsive^ 
there  is  yet  another  reason  for  excluding  it.  The  defendut 
is  estopped  from  setting  it  up.  It  is  said  that  estoppels  mo* 
be  mutual.  Granted.  Tiie  sufficient  reply  here  is— dni 
estoppel  is  mutual.  The  complainant  is  as  much  boniid  bf 
the  judgment  of  the  Court  of  Ordinary,  declaring  this  pipa. 
writing  to  be  the  will  of  Augustus  H.  Anderson,  asisthede- 
fendant.  The  judgment  of  the  Ordinary,  probating  a  wiU,* 
is  a  judgment  in  rerriy  and  binds  ail  the  world,  immedialdry' 
if  in  solemn  form.  After  seven  years  (minor  heirs  at  h0' 
specially  excepted  by  statute),  if  only  in  common  form,  ei» 
minor  legatees  (as  such)  are  bound  by  the  lapse  of  seven  yetn^ 
unless  they  be  held  to  fall  within  the  equity  of  section 
of  the  Code.  * 

But  supposing  the  executor  could  yet  attack  this  will.   Oh 
he  do  so  collaterally  in  the  present  forum  ?    Must  be  not  |* 
into  the  Court  of  Ordinary  for  that  purpose.     I  think  w 
Tarver  va  Tarver,  9  Peters,  174 ;  Cowen  &  Hill's  Notes  to 
Phil.  Ev.,  part  2,  n.  42 ;  Code,  3700.  ^j 

10.  Nothing  need  be  added  to  the  tenth  point  decided  lif 
the  Court.     Sections  2871  and  2876  of  the  Code  are 
sive. 

11.  Very  little  need  be  said  in  support  of  the  decisioo* 
the  eleventh  point.     If  a  legatee  by  filing  a  bill  callingoo 
executor  for  a  discovery,  opened  the  door  for  the  execul 
attack  the  will,  then  all  an  executor,  who  had  proved  a 
in  solemn  form,  would  have  to  do,  in  case  he  desired  for 
reason  to  reopen  the  judgment  of  probate,  would  be  to 
fuse  to  execute  the  will,  and  force  parties  interested  to 
bill  against  him,  which  must,  in  the  nature  of  things,  bea 
for  discovery  nine  times  out  often. 

12.  Believing  as  we  do  the  verdict  to  be  for  no  more 
the  complainaant  was  entitled  to  recover,  the  charge 
Court  as  to  complainant's  right,  under  the  decree  oit 
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ver  the  $2^000  legacy  left  to  his  mother,  conceding  it  to 
trror,  is  an  immaterial  one. 

3.  Had  the  executor  performed  his  duty,  and  faithfully 
barged  the  trusts  of  the  will  at  the  proper  time,  he  would 
3  had  abundant  assets  for  the  purpose  of  giving  com- 
Bant  his  maintenance,  education  and  $3,000.  The  estate, 
D  it  passed  into  his  hands,  was  worth  more  than  $200,000, 
perfectly  solvent.  He  continuously  refused  to  execute 
trust  from  1853  until  the  present  time.  The  estate  re- 
led  entirely  solvent  until  the  war  closed.  He  cannot 
dielter  himself  from  personal  liability,  by  the  subsequent 
iveocy  of  the  estate  occuriug  long  after  he  should  have 
>rmed  his  trust. 

L  Id  support  of  the  14th  point  decided,  it  is  only  neces- 
to  refer  to  the  decison  made  in  this  case,  when  once  be- 
brought  to  this  Court,  in  38  Georgia,  655. 
k  The  presumption  of  the  law  is  in  favor  of  the  legality 
xtator's  intention  in  making  the  will,  and  the  will  is 
i  CD  its  face.  The  time  has  passed  within  which  the 
Dtor  could  have  attacked  it  as  void,  for  the  reasons  set 
b  in  his  answer,  even  if  he  could  do  so  at  all  collaterally. 
»•  It  has  been  too  repeatedly  held,  that  a  purchase  by 
iecutor  at  his  own  sale  is  voidable,  at  the  election  of  a 
tee,  to  require  more  than  a  statement  of  the  proposition. 
^  The  defense  of  plene  administravU  having  been  relied 
jr.  the  defendant,  the  charge  quoted  on  this  point  was  per- 
il and  correct. 
Ir  The  charge  of  the  Court  that  the  defendant  had  no 

ItJnvest  the  funds  of  the  estate  represented  by  him  in 

securities  without  an  order  of  Court,  was  made 

f.-an  oversight  on  the  part  of  Court  and  counsel  in 

|.to  note  the  Act  of  March,  1864,  allowing  such  in- 

\  of  Confe<lerate  money  on  hand,  prior  to  April  Ist, 

it  such  an  order.     But  this  Act  was  passed  near 

:9i.  the  war,  and  long  after  the  defendant,  by  his 

i^cmeute  the  trust,  had  rendered  himself  personally 

Tb^  charge,  therefore,  was  immaterial. 
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19.  The  Relief  Act  of  1870  expressly  exempU  from  iti 
benefits  executors,  and  other  trustees  who  have  uufaithfuUft 
or  negligently  mismanaged  the  property  in  their  charge. 

20.  The  thirty-fifth  ground  for  new  trial  is  as  fiillom: 
'^  Because  the  name  of  William  C.  Palmer,  one  of  the  jam 
who  tried  the  case,  is  not  uiKin  the  jury  list  of  the  cooi^i 
as  made  up  in  conformity  to  the  Act  of  the  General  Asea- 
bly,  approved  February  15th,  1865;  which  fact  wis  un- 
known to  the  <lefendaat  or  his  counsel  until  after  the  trialaad 
the  verdict."  Precisely  this  objection  is  made  in  (rormfejf.ii* 
Laramorej  40  Gcorf/iUf  253;  and  the  disqualification  heltltobl. 
one  propter  defedaiii,  which  must  l)e  taken  ad  vantage  uf  In-, 
fore  the  county  has  put  itself  to  the  trouble  to  try  UiecMf 
The  fact  that  the  party  objecting  was  not  informed  of  tki' 
want  of  qualification  of  the  juryman  does  not  help  the  cm 
With  proper  diligence  he  could  have  been  informed.  Ih 
list  is  on  file,  subject  to  the  inspection  of  all,  and  it  if  Ul 
own  want  of  diligence  that  kept  him  in  the  dark.'' 

Let  the  judgment  of  the  Court  below  be  reversed. 


Samuel  Heys,  plaintiff  in  error,  vs.  R.  T.  WalteB8|( 
feudaut  in  error. 

An  appointment  by  the  Judge  of  the  Saperior  Court,  of  one  to  | 
the  duties  of  sheriff,  under  section  251,  of  the  Revised  Code,! 
until  there  is  an  election  of  some  one  to  fill  the  vacancy,  as|irofi 
by  law,  and  no  longer. 

Vacancy.     Sheriff.     Revocation  of  appointment. 
Judge  Clark.     Sumter  Superior  Court.     April  Ad} 
Term,  1872. 

On  April  8th,  the  first  day  of  the  regular  April  Tenii,ll 
of  Sumter  Superior  Court,  the  following  order  was  | 

'^The  office  of  sheriff  being  vacant,  and  the  ooronerl 
county  declining  to  act  as  sheriff  during  the  term  of  1 
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jrt,  ordered  by  the  Court  thafc  Samuel  Heys  be  and  he  is 
eby  appointed  sheriff,  and  W.  W.  Guerry,  deputy  sheriff, 
ing  the  said  term." 

%e  April  Term  was  adjourned  to  the Monday  in 

le,  1872.     On  the  6th  day  of  Alay,  1872,  the  Court  passed 

following  order : 

It  appearing  to  the  Court  that  Samuel  Heys  was  appointed 

the  Conrt  sheriff  on  the day  of  April  last,  there 

^  a  vacancy  in  the  office,  and  it  further  appearing  that 
r.  Waltere  has  presented  a  commission  from  his  Excellency 
Gtevernor,  for  said  office  of  sheriff  of  Sumter  county, 
eied  by  the  Court  that  the  order  appointing  Samuel 
fs,  sheriff,  be  and  the  same  is  hereby  set  aside,  and  the 
I  Heys  will  immediately  turn  over  the  books,  papers,  etc., 
mgitig  to  said  office  to  said  R.  T.  Walters." 
!be  last  order  was  granted  witliout  first  obtaining  a  rule 
I  calling  upon  said  Samuel  Heys  to  show  why  said  first 
er  should  not  be  set  aside,  and  why  he,  the  said  Heys, 
aid  not  turn  over  said  books  and  papers  to  said  R.  T. 
Iters,  and  without  any  written  notice  to  said  Heys. 
?o  the  granting  of  the  second  order,  plaintiff  in  error  ex- 
fced,  and  says  that  the  Court  erred  upon  the  following 
noda,  to  wit: 

Bt  The  said  Samuel  Heys  could  not  be  called  upon  with- 
ft  rale  nisi,  or  some  written  notice  to  turn  over  the  books 
^fM^>er8  pertaining  to  said  office  of  sheriff. 
L  The  said  Samuel  Heys  had,  under  his  appointment 

iff,  under  the  first  order,  the  right  to  hold  said  office 
days  after  the  adjournment  of  the  Court  for  which 

raiqpoiuted. 

Smith,  for  plaintiff  in  error. 
*4k  HoLLiS;  J.  A.  Ansley,  for  defendant. 
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McCay,  Judge. 

Taking  section  251  of  the  Code  literally,  its  words,  "who 
holds  his  office  during  the  term  and  ten  days  thereafter," sen 
to  justify  the  claim  of  Mr.  Heys  to  hold  this  office  antO 
ten  days  afler  the  final  adjournment  of  the  Court. 

But  the  section  is  to  be  construed  in  view  of  its  object,  to- 
wit :  to  supply  the  immediate  necessity  for  a  clerk  or  sh^ 
at  the  time  of  the  meeting  of  the  Su[)erior  Court.  The  Co*' i 
stitution  and  laws  generally  contemplate  that  these  oflkoi 
shall  be  elected  by  the  people,  and  this  temporary  selectioa  ifi* 
such  an  officer  by  the  Judge  for  the  nonce,  to-wit:  MiM 
time  of  holding  the  Court,  is  to  be  very  strictly  coostnei 
and  not  carried  beyond  the  actual  necessity. 

In  this  case,  the  ordinary  term  was  over,  even  the  ten 
thereafber  had  expired.     But  there  was  an  adjonmed  tem 
be  held,  and  it  is  contended  that  this  carries  over  the 
of  the  appointee  until  ten  days  after  the  final  adjoumi 

We  do  not  agree  with  this  construction.     The  great 
of  the  provision  is  to  meet  the  emergency.     We  are  not 
pared  even  to  say  that  if  a  regular  clerk  were  elected  di 
the  regular  term,  and  were  to  demand  his  place,  the 
ment  would  not  fall,  since  the  emergency  had  ceased, 
after  the  Court  has  adjourned  to  a  different  day  the  temi 
the  act  are  complied  with,  its  reason  is  satisfied. 

By  the  next  section  it  is  clear  that  il  was  contemplated 
the  appointment  should  cease  when  tlie  regular  cleric 
elected. 

Taking  both  sections  together,  and  especially  coi 
that  the  object  of  both  is  simply  to  meet  a  special  emi 
to-wit :  To  secure  officers  at  actual  sessions  of  the  Cow 
power  of  the  appointee  to  hold  over  is  rather  {lermiawiry 
mandatory,  and  we  conclude  that  there  was  no  intent 
tend  the  term  beyond  ten  days  after  the  actual 
Court. 

As  we  have  said,  we  are  not  prepared  to  say  thai 
pointee  would  not  yield  to  the  regular  officer^  w! 
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la  elected  and  qualified^  but  we  feel  that  it  was  clearly  not 
5  intent  to  carry  the  appointment  over,  simply  because  the 
dge  has  appointed  an  adjourned  term. 
Judgment  affirmed. 


jfES  D.  Carhart  et  aL^  plaintiffs  in  error,  va,  Mary 
Vann,  defendant  in  error. 

bireland  is  ''  regalarly  advertised  and  sold  at  administrator's  sale," 
hod  the  record  states  no  more)  and  is  afterwards  levied  on  under 
ptdgment  obtained  against  the  intestate  in  his  life  time,  and  the  Court 
iecides  that  the  administrator's  sale  divests  the  judgment  lien — to 
irhich  judgment  exception  is  taken —the  plaintiff  in  error  must  show 
Iflnrmatively  that  the  estate  was  solvent,  and  the  order  of  sale  was  not 
litited  for  the  payment  of  debts,  but  for  distribution  only,  in  order 
k|«i)title  him  to  a  reversal  of  the  judgment,  even  if  this  would  do  so. 
^d  as  to  this,  we  reserve  our  opinion. 

S&dministrator'ssale.  Title.  Judgment  lien.  Before  Judge 
^RELU     Miller  Superior  Court.     April  Terra,  1872. 

lunes  D.  Carhart  and  William  B.  Carhart  brought  three 
Itas  of  complaint  for  different  tracts  of  land  situated  in 
ifoUDty  of  Miller,  two  against  Mary  Vann  and  the  third 
tjiost  Mary  Vann  and  Crawford  Long.  The  cases  were 
litteil  to  the  Court  upon  the  following  agreed  facts : 
rbai  the  property  in  controversy  was  the  property  of 
iS.  Vann;  that  Vann  died  some  time  in  1866;  that 
wns  regularly  administered  upon,  and  the  land  in 
iy  regularly  advertised  and  sold  at  administrator's 
I  the  parties  defendant  hold  under  title  acquired  at 
liBtrator's  sale;  that  sul>sequent  to  said  administra- 
\  fieri  fadasy  issuing  from  the  fifth  Circuit  Court 
States  for  the  Southern  District  of  Geoi^ia  vs. 
rftOD,  was  levied  upon  the  same  land ;  that  the  said 
aued  out  before  the  death  of  Joshua  Vann, 
i-iiB  stated  above  upon  the  land  in  controversy  after 
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its  regular  sale  at  administrator's  sale;  that  plaintiffs  cltiM 
title  under  this  last  sale.  < 

The  Court  held  that  plaintiffs  acquired  no  title  under  Al| 
sale  by  virtue  of  the  levy  under  the  aforesaid  execution,  lb: 
which  decision  plaintiffs  excepted  and  now  assign  saidroli^, 
as  error. 

Fleming  &  Rutherford;  G,  J.  Wright,  for  plaintift 
in  error. 

R.  Sims  ;  J.  A.  &  Isaac  Bush,  for  defendants. 

Montgomery,  Judge. 

-At  common  law,  or  rather  by  the  operation  of  the 
of  Westminster,  2,  13  Ed.,  1,  judgment  liens  existed  agaii 
the  lands  of  the  debtor  from  the  first  day  of  the  teru' 
which  the  judgment  was  obtained.  The  statute  of  fi 
sections  13,  14  and  15,  altered  the  rule  so  far  as  parchM 
were  concerned,  and  enacted  that  the  judgment  as  to 
should  date  from  the  time  at  which  it  was  actually  obtai 
If,  after  judgment  against  tlie  debtor,  he  died,  his  land  pi 
to  his  heir,  cumbered  with  the  judgment  lien,  the  credi| 
being  obliged,  of  course,  to  look  first  to  the  personal 
the  hands  of  the  executor  or  administrator  for  the  paynMl 
By  the  16th  section  of  the  statute  of  frauds,  these 
bound  by  the  judgment  only  from  the  time  the  exeoi^ 
was  delivered  to  the  sheriff;  and  the  section  required 
sheriff*  to  indorse  on  the  execution  the  date  of  the  ddit 
to  him,  "for  the  better  manifestation  of  the  said  time."  1 
judgment  lien  so  fixed  upon  the  personal  assets  did  not] 
vent  the  executor  or  administrator  from  disposing  of 
the  rule  being  "that  an  executor  or  administrator  hai 
absolute  power  of  disposal  over  the  whole  personal  efi 
of  his  testator  or  intestate;  and  that  they' cannot  be  follol 
by  creditors,  much  less  by  legatees,  general  or  specific,  ti 
the  hands  of  the  alienee.  The  principle  is  that  the  execM 
or   administrator  in  many  instances  miMt  sell  in  order 
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is  duty  in  paying  debts,  etc. ;  and  no  one  would 
an  executor  or  administrator  if  liable  afterwards  to 
to  account:"  2  Williams'  Executors,  670,  (2d 
Edition,  from  2  London  ;)  Toller's  Executors,  book 
,  sec.  III.  • 

'hurlow,  in  Scott  V8.  Tyler,  2  Dick.,  725,  (quoted  in 
'rs,  671)  says,  *^It  is  of  great  consequence  that  no 
Id  be  laid  down  liere  which  may  impede  executors 
Iministration,  or  render  their  disposition  of  the  tes- 
3cts  unsafe  or  uncertain  to  a  purchaser.  His  title  is 
by  sale  and  delivery.  What  becomes  of  the  price 
oncern  to  him."  Again  in  Farr  etal.  vs.  Newman, 
)30,  Grose,  J.,  says,  '*The  power  of  selling  or  dis- 
the  goods  of  the  testator  the  executor  must  have ; 
sarily  incident  to  his  office;  without  that  power  his 
ot  be  executed,  nor  can  the  purposes  for  which  it  is 
answered.  Therefore,  when  he  sells,  the  law  in- 
b  he  sells  the  goods  of  the  testator  to  answer  the 
for  which  the  power  of  selling  was  given;  and  in 
lie  does  that  which  is  necessary  to  his  authority,  and 
lawful,  just  and  right."  See  also  Buller,  Judge's 
Ibid.,  641,  and  Ashhurst's,  page  644;  see  1  KeUy, 
ohns.  Ch.,  150.  The  judgment  creditor  whose  lien 
»  the  personalty,  living  the  debtor,  and  within  a 
re  liis  death,  may  levy  upon  such  personalty,  when 
the  hands  of  the  executor  or  administraior :  2  Wms' 
22.  I  will  add  that  a  judgment  is  only  a  general 
jiot  a  specific  lien  upon  the  property  of  the  debtor: 
Prac.^  936.  Under  the  authorities  quoted,  the  ex- 
'  administrator  may,  at  common  law,  divest  the 
mt  of  a  judgment  which  has  attached  upon  the 
bke  testator  or  intestate  by  placing  the  execution  in 
I  "^ief  Ihe  sheriff  before  the  death  of  the  debtor. 
Iliejr  <SBn  sell  the  property  of  the  testator  so  as  to 
M^  liens  as  a  mortgage,  for  instance,  it  is  not  nee- 
iPiitider. 
>;tMNV  ^  the  property  of  a  debtor  is  boand  by  a 
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judgment  against  him  from  the  time  of  its  rendition. 

as  personalty,  then,  is  concerned,  if  the  debtor  die  aftc 

ment,  no  distinction  is  perceived  between  the  power 

executor  or  administrator  to  dispose  of   it  and  di^ 

judgment  lien  under  our  statute,  and  (he  power  on 

statute  of  frauds   where  the   execution    was  placed 

sheriff's  hands  before  the  death  of  the  debtor.     Bat  thi 

of  the  representative  to  dispose  of  the  real  estate  of 

cedent  is  more  limited.     He  can  only  sell  that  when 

sary  to  pay  debts,  or  for  purposes  of  distribution :  Cod 

We  are  very  clear  that  a  sale  of  laud  to  pay  debts 

divest  a  judgment   lieu.     The  reasons   given  for  di 

judgment  liens  on  personalty  apply  with  full  force.     ^ 

a  sale  for  purposes  of  distribution  alone  would  do  so, 

not  now  prepared  to  say.     Where  the  record  fails  toe 

the   purpose  of  the  sale   and   the  condition   of  the 

but  does  disclose  an  outstanding  judgment  against  t 

ceased,  we  will  not  presume  that  the  sale  was  fordistri 

Indeed,  the  more  natural  presumption  would  be  thatt 

was  for  the  payment  of  debts,  and  that  the  money  is 

the  hands  of  the  administrators  for  that  purpose,  or  bf 

paid  in  satisfaction  of  debts  of  higher  dignity  than 

the  judgment  creditor.     For  it  is  to  be  observed  that  all 

a  judgment  debt  may  be  the  highest  in  dignity  dorii 

life  of  the  debtor,  on  his  death  it  at  once  takes  rank 

four  other  classes :  1st.  Funeral  expenses.     2d.  Expi 

administration,  including  a  provision  for  the  support 

family  of  the  deceased  debtor.     3d.  Taxes  and  other 

due  the  State,  or  United  States.     4th.  Debts  due  byl 

ceased  as  trustee  for  any  appropriation  of  trust  funds 

own  use.     To  these  may  be  added  the  widow's  elai 

dower.     See  Simmons  vs.  Latimer^  37   Georgia,  495j 

2494.     This  enumeration  shows  the  necessity  of  aUofli 

administrator  or  executor  to  divest  judgment  heaahfi 

the  decedents'  property  to  pay  the  debts  of  the  estates  '1 

wise,  the  practical  effect  would  be  to  give  the  jn 

priority  over  the  four  classes   hereinbefore  nao 
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70uld  bring  little  or  nothing  at  administrator's  sale,  if 
I  to  be  afterwards  levied  on,  and  sold  under  jadgments 
led  against  the  intestate. 

r  conclusion  then  is,  that  a  sale  of  land  by  an  adminis- 
*y  legally  made  for  the  payment  of  debts  of  the  intes- 
livsets  judgment  liens,  and  where  the  record  fails  to 
in  express  terms  that  the  estate  is  solvent,  and  that  the 
fiy  was  sold  for  distribution  alone,  but  does  show  an 
mding  unsatisfied  judgment  against  the  estate  which 
een  levied  on  the  land  sold  by  the  administrator,  the 
natural  presumption  is,  that  the  sale  by  the  adminis- 
•  was  for  the  purpose  of  paying  the  debts  of  the  estate^ 
bbat  being  so,  the  lien  of  judgments  obtained  in  the 
ne  of  the  intestate  is  divested  by  the  sale. 
Jgment  afSrmed. 


CAB  R  Lumsden,  plaintiff  in  error,  vs.  Ellis  Manes, 
defendant  in  error. 

t  a  defendant  is  sued  upon  a  note  given  in  the  year  1868,  in  part 
oent  for  property,  of  which  he  was  in  possession  of  an  undivided 
aft  the  time  of  the  trial,  he  is  entitled  to  the  benefit  of  the  pro- 
Mis  of  the  Ordinance  of  1865,  notwithstanding  his  refusal  to  deliver 
ke  property  for  the  note.     (R.) 

iling  Ordinance  of  1865.  Before  Judge  Johnson. 
ikSoperior  Court.     March  Term,  1872. 

fj^lia  fiicts  of  this  case,  see  the  decision. 

^^BEox;  M.  Bethune;  E.  H.  Worrill,  for  plaintiff 


^^tuiJjaTLE,  for  defendant. 

pni||%  Chief  Justice. 

ipMMlta  action*  brought  by  the  plaintiff  against  the  de- 
pita'  n^  promissory  note  for  the  sum  of  $1^500^  dated 
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lOtfa  of  October,  1863,  and  due  Ist  of  Jaouaiy,  1865.  The 
note  was  given  in  part  payment  of  a  mill.  The  mill  WM 
sold  for  $6,000  in  Confe<1erate  money^  was  worth  at  thetiiM 
of  the  purchase  $2,000  in  the  present  currency.  Defindul 
had  sold  one  half  of  the  mill  for  Confederate  money, twill 
the  time  of  the  trial  was  in  the  possession  of  the  undivideJ 
half  of  the  laud  and  mill  as  trustee  far  his  tcife.  TheOoat 
asked  the  defendant  if  he  would  give  up  the  property  to  tb 
plaintiff,  he  being  willing  to  accept  the  same  and  surraMb 
up  to  defendant  his  note.  The  defendant  declined  to  giveip 
the  pro[>erty  to  the  plaintiff*.  The  Court  then  diarged  Ai 
jury,  ^*  that  the  defendant  was  not  entitled,  under  the  stttoof; 
facts,  to  any  relief  by  way  of  reducing  the  note  sued  oo,tkA 
the  only  relief  for  him  was  to  surrender  the  land;  thift 
must  either  give  up  the  land  and  mill,  or  pay  the  not 
The  jury  found  for  the  plaintifl"  $1,600,  with  intent  fllj 
costs  of  suit.  The  defendant  excepted  to  the  chai^geof 
Court.  This  was  a  Confederate  contract,  and  the  eqoitiei 
the  parties  were  to  be  adjusted  under  the  provisions  of 
Ordinance  of  1865,  which  the  defendant  relietl  on  in  b» 
to  the  plaintifi^'s  action.  In  our  judgment,  the  chaige 
the  Court  to  the  jury  was  error,  the  more  esfiecially  is 
defendant  was  in  the  possession  of  the  property  in  rij^ 
Ms  vnfe,  and  not  in  his  own  right. 

Let  the  judgment  of  the  Court  below  be  reversed. 


H.  A.  Scott,  trustee,  plaintiff*  in  error,  vs.  Thomas  '. 
defendant  in  error. 

1.  The  holder  of  a  rent  note,  who  is  not  the  landlord,  cannot  i 
distress  warrant  for  rent  not  due.     But  when,  in  such  a  case,! 
davit  made  for  the  distress  warant,  describes  the  soin  saed  I 
rent  for  a  plantation  owned  by  a  third  person,  and  the  rent  aoltl 
able  to  such  third  person  or  bearer,  it  does  not  necessarily  1 
the  affiant  is  not  the  landlord.    If  such  was  the  fact,  it  thonldl 
npon  an  issue  raised  by  counter-affidavit  before  the  jaif^] 
Court  asked  to  charge  the  law  applicable  to  the  < 
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Distress  warrant.  Landlord  and  tenant.  Before  Judge 
Harrktj^     Clay  Superior  Court.     March  Term,  1872. 

Thomas  Berry  made  affidavit  for  a  distress  warrant  as  fol- 
bw8:  ^That  H.  A.  Scott,  trustee  for  his  wife  and  children, 
if  nud  county,  is  justly  indebted  to  him,  deponent,  in  the 
Mm  of  $1,600  for  the  rent  of  the  plantation  of  J.  F.  Trent- 
In,  for  the  year  1871,  and  which  sum  is  to  mature  and  be- 
DOme  due  on  December  1st,  next,  and  that  the  said  H.  A. 
3oott,  trustee  for  his  wife  and  children,  is  seeking  to  remove 
bii  crop  from  the  premises.'' 

This  affidavit  was  based  upon  a  note  dated  November 
IBib,  1870,  due  December  1st,  1871,  for  $1,500,  payable  to 
I.  F.  Treutlen  or  bearer,  for  rent  of  plantation  for  the  year 
1871,  of  which  Berry  was  the  holder.  Scott  made  the  usual 
JMinter-affidavit,  and  upon  the  trial,  moved  to  dismiss  the 
SstreBB  warrant  upon  the  ground  that  plaintiff,  as  appeared 
•f  record,  was  not  the  landlord  of  defendant,  but  was  the 
hrider  of  the  note  given  to  the  landlord,  and  was,  therefore, 
■ot  entitled  to  the  process  of  distress  warrant. 

The  motion  was  overruled  and  plaintiff  in  error  excepted. 

Bw  Ekeican  ;  H.  Fielder,  for  plaintiff  in  error. 

John  C.  Wells  ;  John  T.  Clabk,  for  defendant. 

Montgomery,  Judge. 

It  is  true  that  no  one  but  a  landlord  may  distrain  for  rent: 
9  Blackstone's  Commentaries,  6,  n.;  therefore,  the  holder,  as 
aoeh,  of  a  rent  note  cannot ;  but  it  is  not  true  that  only  the 
tvser  of  the  fee  can  be  a  landlord.  A  lease  is  an  estate  and 
jpMj  be  assigned :  Gamer  vs.  Byard,  23  Georgia  ReportSy  291. 
mbmoa,  a  tenant  may  sub-let;  and,  as  to  the  sub-tenant,  he  is 
Mr  landlord — that  he  takes  a  rent  note,  payable  to  the  owner 
W  the  fee  or  bearer,  is  not  inconsistent  with  the  idea  of  a 
inb-lease.  For  aught  that  appears  by  this  record,  Berry 
the  original  lessee  of  the  Trentlen  plantation,  and  he  in 


396 


SUPREME  <X)URT  OF  6E0BGIA. 


Hart  V8.  LaEaron. 


turn  8ub-let  to  Scott.  If  such  were  not  the  fact^  the  i 
should  have  beeu  raised  by  the  couoter*affidavit  and  tbj 
proof  submitted  to  a  jury,  or  perhaps  the  proof  might  bifj 
been  made  upon  the  usual  couuter-affidavit.  The  tiiotioiiM[| 
dismiss  assumes  that  it  appears  by  the  record  that  BenyilJ 
not  Scott's  landlord.  It  only  appears  that  he  is  not< 
of  the  land  rented. 
Judgment  affirmed. 


B.  J.  Hart,  Receiver,  plaintiff  in  error,  vs,  Morris  Lazi- 
RON,  defendant  in  error. 

An  injunction  will  not  be  granted  to  restrain  the  enforcemeiit  of  a  ji%r] 
ment  when  it  appears  by  the  bill  that  the  Court  in  which  the  jad| 
was  obtained  had  no  jurisdiction.    The  remedy  at  law  is  con 
either  by  affidavit  of  illegality,  or  by  action  of  trespass. 

Jurisdiction.    Remedy  at  law.    Injunction.    Before  Ja 
Clark.     Sumter  Superior  Court.     April  Term,  1872. 

Morris  Lazaron  filed  his  bill  against  B.'J.  Hart,  BeodT 
of  Harrison  Haber  &  Company,  containing,  substanii 

the  following  allegations:  That  on  the  day  of  •••< 

18...,  complainant  filed   his  i)etition  in  bankruptcy; 
pending  said  proceedings  in  bankruptcy,  defendant,  a  < 
itor  of  complainant,  instituted  suit  in  the  Superior  Coaitl 
Sumter  county  on  a  claim  made  before  June  Ist,  1865,  i 
ing  no  tax  affidavit,  as  required  by  law;  that  the  claim i 
on  was  provable  in  bankruptcy;  that  the  defendant 
notified  of  the  proceedings  in  bankruptcy ;  that  complaia 
was  never  served  with  a  copy  of  tlie  declaration  in  said  i 
that  defendant  obtained  -judgment  against  complainant  at  t 
October  Adjourned  Term,  1871,  of  said  Court,  for 
principal,  (312  94,  interest  and  costs  of  suit ;  that  said  ( 
by  reason  of  the  proceedings  in  bankruptcy,  had  no  jorisdil 
tion  of  said  action ;  that  defendant  is  about  to  have  the  i 
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ioD,  based  upon  said  judgraeut,Ievie<l  upon  certain  property 
imed  by  him  to  belong  to  complainant.  Prayer:  thatde* 
dant  be  enjoined  from  further  proceeding  to  enforce  said 
Igment;  that  the  writ  of  subpoena  issue. 
Defeodant  demurred  to  complainant's  bill.  The  demurrer 
8  overruled  and  plaintiff  in  error  excepted^  and  assigns 
d  ruling  as  error. 

BUwKiNS  &  GuERRY,  represented  by  Clark  &  Gross ; 
,  A.  Hawkins,  for  plaintiff  in  error. 

C.  T.  GoODB,  for  defendant. 
UcCat,  Judge. 

We  see  no  reason  for  equitable  interference,  according  to 
iBtatementR  of  the  bill.  The  jurisdiction  of  a  Court  over 
)  sulject  matter  or  the  person  may  always  be  attacked, 
leas  the  defendant  has  appeared  and,  by  pleading  to  the 
litBy  waived  it.  If  the  defendant  was  not  served  and  did 
t  appear,  he  may  take  advantage  of  it  by  illegality,  accord- 
l  to  the  very  terms  of  the  Code:  Section  3621.  And, 
terally,  any  Court,  where  there  has  been  no  waiver  by  a 
il  to  the  merits,  will  set  aside  a  judgment  which  it  had  no 
Miction  to  grant.  (See  Code,  section  3537.)  Our  affi- 
J  of  illegality,  in  terms,  except  in  the  case  provided  for 
tion  3621,  only  applies  to  cases  where  the  illegality  is 
f'the  judgment.  But  long  before  this  exception,  provi- 
^in  section  3621,  this  Court  had  decided  that  an  affi- 
illegality  would  lie  if  there  was  no  service,  upon  the 
;  the  judgment  was  a  nullity.  And  Judge  Lump- 
vs.  Jennings,  26  Georgia,  141,  says:  ''This 
^f€peatedly  held  that  an  affidavit  of  illegality  does 
rjou  to  go  behind  the  judgment,  and  that  the  val- 
judgment  cannot  be  attacked  by  such  a  proceed- 
?i!t  will  be  found,  upon  examination  of  the  cases,  it 
«|he  judgment  was  voidable  only,  and  not  abso- 
Qf  course,  the  judgment  being  good  until  set 
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aside,  when  it  is  erroneous  only,  it  supports  the  exeaQtioa.'^ 
The  effect  of  this  is  to  say  that,  if  the  judgment  be  voa} 
illegality  will  He.     In  this  case,  if  what  the  oomplainantttji 
be  true,  the  Court  giving  this  judgment  bad  no  jnrisdiotei  ■ 
for  want  of  service,  and  because  the  whole  matter  wis  ii  3| 
bankruptcy.     Though  of  this  latter  we  are  not  sure,  aokn 
the  plaintiff  knew,  or  was  notified  of  the  fact;  still,  if  Ai 
Court  had  no  jurisdiction,  the  judgment  is  void  at  law,  loi 
equity  has  no  jurisdiction,  because  there  is  a  good  remedy  it 
law. 

Judgment  reversed. 


Sarah  Ebambert,  plaintiff  in  error,  vs.  James  J«  Scau*' 
BOROUGH,  defendant  in  error. 

A  jadgment  rendered  by  the  Jadge  of  the  Superior  Coart,  withoattti: 
verdict  of  &  jury,  in  a  civil  case  founded  on  contract,  when  an  itfoiUtj 
defense  is  filed  on  oath,  should  be  set  aside. 

Pleading.     Practice.    Judgment  by  Court.    Before  Jodgl: 
Clark.    Sumter  Superior  Court.    April  Term,  1871. 

James  J.  Scarborough  brought  complaint  against  Stfik; 
Erambert.  The  case  being  called  and  no  response  madebff 
the  defendant  or  her  counsel,  judgment  was  rendered  bj tiii: 
Court  for  $150,  with  interest  and  costs.  SubseqaeDtly  i^ 
motion  was  made  to  vacate  said  judgment  upon  the  groool 
that  an  issuable  defense  had  been  filed  on  oath  to  said  soiV 
and  that  the  judgment  of  the  Court  without  a  verdict  rf 
jury  was  void.  The  motion  was  overruled  and  plaintiif  i^ 
error  excepted. 

John  R.  Wobrill,  for  plain tiflf  in  error. 

N.  A.  Smith;  A.  R.  Brown,  represented  by  B.  P.  HOfr* 
us,  for  defendant. 
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MONTOOMERY,  Judge. 

Article  Y.  section  3  and  paragraph  3  of  the  Constitution 
ffra  the  Court  authority  to  render  judgment,  without  the 
mdict  of  a  jury  in  all  civil  cases  founded  on  contract,  where 
fli  issnable  defense  is  not  filed  on  oath.  Section  13  of  the  same 
■rtide  provides  that  the  right  of  trial  by  jury,  except  where 
ilk otiierwise  provided  in  this  Constitution,  shall  remain 
bviolate.  Before  the  Constitution,  cases  like  the  present  in 
file  Superior  Court  were  tried  by  jury.  That  mwle  of  trial 
t'* remain  inviolate/'  except  where  "an  issuable  defense 

I  not  filed  on  oath.'' 

Judgment  reversed. 


IhsMBY  Bennett  et  al,^  plaintiffs  in  error,  vb.  Adoniram  J. 
Williams,  administrator,  defendant  in  error. 

X  Where  a  will,  executed  in  July,  1S50,  the  testator  dying  in  1869, 
eoQTeya  property  in  trust,  the  proceeds  to  be  applied  to  the  benefit  of 

^ ,  0irUia  slaves,  and  provides  that  the  survivor  shall  receive  the  whole 
benefit,  the  clause  is  inconsistent  with  the  provisions  of  the  fourth  sec- 
tion of  the  Act  of  1818,  against  manumission,  and  therefore  void.  (R.) 

Jk  The  will  must  be  construed  under  the  law  as  it  existed  at  the  time  of 
ike  death  of  the  testator.    (R.) 

* 

k  Dcmarrer.     Bequest  to  slave.      Before  Judge  Gbeene. 
itonroe  county.     At  Chambers.     October  3d,  1872. 

.  For  the  facts  of  this  case,  see  the  decision. 

WHrrxLE  &  GusTiN,  for  plaintiffs  in  error.  1st  The  pro- 
lite  of  the  will  concludes  all  parties  in  interest,  as  does  also 
their  acquiescence:  4  Ga.  R.,  445;  Code  sec.  3519.  2d.  The 
third  clause  of  Mr.  Cotton's  will  is  not  contrary  to  Acts  of 
1801,  1818:  Prince,  787,  794.  3d.  Those  Acts  were  only  to 
Bbibit  four  things:  4  Ga.  B.,  91.  4th.  The  rule  of  aiare 
lodtk  cannot  be  invoked :  4  Ga.  B.,  76 ;  18  Ga.  B.,  663;  6 
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Ga.  R.,  539;  42  Ga.  R.,  175;  15  Ga.  R,  496;  38 
655;  43  Ga.  R.,  142.  5th.  If  tiie  iDtention  of  }l 
ton  cannot  be  literally  carried  out,  the  doctrine  of  ''( 
should  be  invoked:  Adam's  Eq.,  68;  Code,  seos.  309! 
6th.  Gifts  to  slaves  favored :  Cobb  on  Slavery,  sec.  S 

Hammond  &  Stone,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants,  prayin 
injunction  to  restrain  the  defendant  as  admiuistator 
non,  cum  testamenio  annexo  of  John  Cotton  from  sel 
land  of  the  testator  until  a  provision  should  be  mad 
from  in  favor  of  the  complainants,  under  the  third  c 
the  testator^s  will,  which  is  in  the  following  words: 
and  bequeath  to  Peter  Jones  at  the  death  of  my  wife, 
lots  of  my  lands  that  he  may  select,  on  the  trust  fol 
to-wit:  the  net  proceeds  and  profits  to  be  applie 
benefit  of  my  three  negroes,  old  Perry,  his  wife  Sil 
their  grand-daughter,  Elizabeth,  a  mulatto  girl,  he 
them  and  apply  this  property  to  their  use,  and  at  tl 
of  either,  the  last  survivor,  or  survivors,  to  receive  tli 
benefit."  The  will  bears  date  2d  of  July,  1850,  and 
tator  died  in  July,  1859.  The  defendant  demurre 
bill,  on  the  gound  that  this  clause  of  the  testator's  i 
void  under  the  laws  of  this  State,  at  the  time  of  ma 
and  at  the  time  of  the  death  of  the  testator.  The  Co 
tained  the  demurrer,  and  refused  to  grant  the  injc 
whereupon,  the  complainants  excepted.  The  fourth 
of  the  Act  of  1818  dclares  that  "all  and  every  will  i 
tament,  deed,  whether  by  way  of  trust  or  otherwise,  c 
agreement,  or  stipulation,  or  other  instrument  in  wi 
by  parol,  made  and  executed  for  the  purpose  of  eft 
endeavoring  to  effect  the  manumission  of  any  slaves 
either  directly,  by  conferring  or  attempting  to  ooi^l 
on  such  slave  or  slaves,  indirectly  or  virtually^  ijrj 
and  securing,  or  attempting  to  allow  and  seoinni  IMM 
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or  slaves  the  right  or  privilege  of  working  for  his,  her,  or 
kkmselves  free  from  ilie  control  of  the  master  or  owner  of 
neh  slave  or  slaves,  or  of  enjoying  the  profits  of  his,  her,  or 
ilieir  labor  or  skill,  shall  be  and  the  same  are  hereby  declared 
0  be  utterly  null  and  void."  The  complainants  who  were 
laves  at  the  time  of  the  death  of  the  testator,  are  now  seek- 
Dg  to  enforce  that  clause  of  the  testator's  will  which  con- 
Vfed  the  two  lots  of  land  to  Jones  in  trust  for  their  use  and 
enefit  This  clause  of  the  testator's  will  must  be  construed 
ader  the  law  as  it  existed  at  the  time  of  his  death. 
Whilst  we  have  labored  to  carry  out  the  intention  of  the 
ilator,  and  to  secure  the  property  for  the  benefit  of  the 
MDpIainants,  if  it  could  be  done  consistently  with  the  law, 
Bl,  we  are  forced  to  come  to  the  conclusion  that  the  manda- 
ly  requirements  of  the  statutes  of  this  State,  which  must 
mtro\  the  question,  leaves  us  no  discretion  but  to  declare 
•  third  clause  of  the  testator's  will  null  and  void.  The 
jofinent  and  control  of  the  profits  of  the  two  lots  of  land 
f  the  complainants  as  slaves,  and  the  application  of  the 
Viperty  to  their  use  and  benefit  would  have  been  entirely 
CDDsistent  with  their  condition  as  such  slaves,  and  in  the 
ly  teeth  of  the  provisions  of  the  Act  of  1818,  which  was 
ilaw  of  the  State  when  the  will  took  effect  at  the  death  of 
ftteatator,  and  must  therefore  control  our  judgment  in  this 

P> 

Utthe  judgment  of  the  Court  below  be  affirmed. 


O.  Cheney  et  aL,  plaintiffs  in  error,  vs.  Eliza- 
A.  Dalton,  administratrix,  for  use,  etc.,  defendant 


-proeeediogs  are  instituted  to  establish  a  lost  note,  and  suit  is 

after  the  rale  nisi  has  issued,  as  allowed  by  section  8910 

and,  pending  the  canse,  the  original  note  is  found,  it  is 

to  allow  plaintiff  to  amend  his  declaration,  so  as  to  sue  upon 

sota  thus  found,  even  though  there  maj  be  some  immate- 
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rial  discrepancies  between  the  original  note  and  the  copj  which  it  ly 
soaght  to  establish. 
2.  Title  to  personal  property  may  pass  by  sale  withoot  present  delireiy; 
bat  a  mere  promise  to  deliver,  for  a  consideration  paid,  after  the  owmt 
shall  have  done  something  necessary  to  enable  him  to  delifer,doMMt 
pass  title.  The  intention  of  the  parties  will  goTom.  Thus,  when  A 
buys  land  of  B,  for  which  he  gives  him  the  note  of  a  third  persoo,  tn^ 
they  afterwards  cancel  their  trade,  but  B,  having  lost  the  note,  proa- 
ises  to  have  a  copy  established,  and  then  to  deliver  it  in  Heaof  tbebit 
original,  or  to  deliver  the  original  if  found,  the  title  to  the  noteptM^ 
to  A  or  not,  at  the  time  of  the  cancellation  of  the  land  trade,  Mcord- 
ing  as  the  parties  may  have  intended.  The  jury  in  this  ease  hsnBg 
found  that  the  parties  did  not  intend  to  pass  the  title  to  the  note  util 
it  was  safely  delivered  to  A,  which  finding  is  supported  by  eridesei^ 
the  verdict  will  not  be  disturbed. 

Losfc  note.  Personalty.  Delivery.  Bescission.  Befbn 
Judge  Andrews.  Oglethorpe  Superior  Court.  October 
Adjourned  Term,  1871. 

Jesse  Dalton,  for  the  use  of  James  P.  Doroagh,  broagU 
complaint  against  William  O.  Cheney,  Enoch  Cheney  $tt 
Andrew  J.  Watson  on  a  note  alleged  to  be  lost,  prooeediogi 
for  the  establishment  of  which  were  then  pending.  T^^ 
copy  attached  to  the  declaration  was  as  follows : 

"  $500  00. — One  day  after  date  we,  or  either  of  us,  pnMM»j 
to  pay  James  P.  Dorough,  or  bearer,  the  sum  of  fivehui 
dollars,  for  value  received.     4th  January,  1860. 

"William  O.  Ch£N£T| 
[Signed]  "  Enoch  Cheney, 

"  Andkew  J.  Watsok." 

"Received,  4th  January,  1861,  the  interest  due  on  I 
note." 

"  Received,  4th  January,  1862,  the  interest  dueoaJ 
note." 

"Received,  4th  January,  1863,  the  interest  due 
note." 

Plaintiff*  having  died  pending  suit,  Elizabeth  A] 
his  administratrix,  was  made  a  party. 
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The  loefc  note  having  been  found,  plaintiff  moved  to  amend 
tie  declaration  as  follows : 

'^ Plaintiff  says  that  since  proceedings  to  establish  the  note, 
which  is  the  foundation  of  this  action,  were  begun,  the  origi- 
ml  Dote  has  been  found;  and  plaintiff  further  amends  by 
dedaring,  upon  said  original  note,  of  which  the  following  is 
•  copy: 

*"One  day  after  date,  I  promise  to  pay  James  P.  Dorough, 
or  bearer,  five  hundred  dollars,  for  value  received  of  him. 
Jaauary  4th,  1860. 

*  William  0.  Cheney, 
[Signed]                        *  Enoch  R.  Cheney,  Security, 

*  A.  J.  Watson,  Security.' 

^Received  on  the  within  note  thirty-five  dollars. 

'December  26th,  I860.'" 

'Received  on  the  within  note  $50  49,  it  being  the  interest 
htteaid  note  up  to  date.     January  4th,  1863.' 

*I  assign  the  within  note  to  Jesse  Dalton,  for  value  re- 
ettved,  conditioned  that  if  the  debt  is  repudiated  by  law  or 
Maded  down,  I  will  make  good  to  the  said  Jesse  Dalton  one- 
hilf  of  his  loss  thereby.     September  18th,  1865. 

[Signed]  *  James  P.  Dorough.'  " 

The  amendment  was  allowed  and  defendants  excepted. 

It  appeared,  from  the  evidence,  that  James  P.  Dorough,  in 
the  fall  of  1865,  traded  the  note  sued  on  to  Jesse  Dalton  in 
pirt  payment  for  a  tract  of  land ;  that  on  September  2lst, 
1867,  the  trade  was  rescinded  and  the  note  was  to  be  re- 
tamed  to  Dorough,  but  Dalton  could  not  find  it  and  pro- 
■tOQnced  it  lost ;  that  Dalton  agreed  that  he  would  have  a 
*)py  established,  and  employed  John  C.  Reed,  Esq.,  for  this 
^^rpose;  that  just  before  the  October  Term  of  the  Superior 
>oort  of  last  year,  the  original  note  was  found  and  turned 
Ver  to  the  usee  by  Mrs.  Dalton,  Jesse  Dalton  having  died  ; 
)e  copy  when  established  was  to  have  been  delivered  to 
trough;  that  when  the  rule  nisi  on  the  proceedings  to 
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establish  the  lost  note  was  served,  suit  was  commenced  on 
said  note  in  the  name  of  Dalton,  by  consent  of  both  Dalton 
and  Dorough  ;  that  Dorough  paid  no  taxes  on  the  notewbHa 
it  was  in  the  possession  of  Dalton  or  of  his  estate. 

The  jury  returned  a  verdict  for  the  plaintiff  for  $600; 
principal^  with  interest  from  January  4th,  1863. 

The  defendants  moved  for  a  new  trial  upon  the  foUowiof 
grounds,  to-wit : 

Ist.  Because  the  Court  erred  in  allowing  the  amendmeiik 
hereinbefore  set  forth. 

2d.  Because  the  Court  erred  in  charging  the  jury  as  61* 
lows,  to-wit:  "  That  a  promise  or  undertaking  to  do  a  thing 
may  be  a  valid  consideration,  and  that  if  Dalton^  in  coniid* 
eration  of  the  reconveyance  to  him  of  the  land  by  Doroogk^- 
promised  to  establish  a  copy  of  the  lost  note  and  to  delivor. 
the  same  when  established  to  Dorough,  this  promise  of  Bil-' 
ton,  and  not  the  lost  note,  was  the  consideration  of  the  !•*' 
scission.    Dorough  could  have  enforced  this  promise  of  DalM] 
just  as  a  man  could  enforce  a  legal  promise  of  another  to;! 
make  and  deliver  so  much  cotton,  or  recover  damages  eqoaI'» 
to  the  value  of  the  cotton.     Had  Dalton  refused  or  failed  toi 
to  perform  his  promise,  Dorough  could  have  recovered  fro* 
him  damages  to  the  amount  of  the  value  of  the  note, 
is  a  difference  between  selling  or  conveying  title  and  a 
ise  to  sell,  reconvey  or  deliver.    Mr.  Reed  contends  that 
a  contract  to  sell  or  deliver  has  been  promised,  and 
Mathews  that  a  contract  or  sale,  in  effect,  of  the  note 
made  so  as  to  pass  title,  though  the  note  was  not  to  be 
livered  until  a  future  day." 

3d.  Because  the  Court  erred  in  charging  the  jury  as 
lows,  to-wit:     ''That  the  consent  of  Dalton  and 
could  put  the  title  to  the  note  in  both  or  either,  and 
both  agreed  that  Dalton  was  to  proceed  in  his  own 
establish  a  copy,  and  agreed  that  suit  should  be  instil 
his  own  name  on  the  note,  and  if  both  further  agreal 
the  note  was  to  be  delivered  up  when  established  hj, 
to  Dorough;  that  this  agreement  and  consent  kept 
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lote  in  Dalton  until  the  found  original  was  restored  to 
;h.  The  suit  could  proceed  in  Dalton's  name,  and 
)alton  was  the  legal  owner  of  the  note,  for  the  benefit 
►ugh,  and  that  Dorough  would  have  power  to  bargain 
is  right  to  such  benefit  without  changing  the  title,  for 
;h  might  have  released  Dalton  himself  from  the  con- 
hich  he  testifies  was  made  between  him  and  Dalton. 
i  Court  goes  further,  and  charges  you  that  if  you  be- 
"om  the  evidence,  that  the  note  on  the  rescission  of  the 
t  of  sale  of  land  was  sold  or  reconveyed  to  Dorough 
elivered  at  a  future  day,  the  title  passed  to  Dorough, 
should  have  paid  the  taxes  thereon,  for  the  Court 
I  that  title  to  {>ersonaI  property  without  present  de- 
!ao  pass  by  sale.  The  difierence  is  this,  that  though 
»r  reconveyance  of  the  note  would  have  repassed  title 
wgh  without  delivery,  a  promise  only  to  deliver  when 
te  should  be  found  or  copy  established,  passed  no 
title  to  Dorough ;  for  if  after  finding  or  establishing 
Dalton  had  failed  to  deliver,  the  title  would  have  re- 
in him,  Dalton,  and  Dorough  would  have  had  redress 
Dalton  for  a  violation  of  his  contract  to  deliver.  The' 
charges,  that  to  have  made  a  sale  or  reconveyance  it 
necessary  to  have  used  such  words,  but  there  must 
sen  something  equivalent  thereto.  The  Court  charges 
mere  promise  to  recorivey  or  deliver,  when  the  note 
bave  been  found  or  copy  established,  is  not,  of  itself, 
sale  or  reconveyance,  as  would  have  vested  title  in 
^  before  deli  very.'' 

Because  the  Court  erred  in  refusing  to  charge  the  fol- 
ti^iiest  without  modification,  to-wit:  "If  the  jury 
^-jkbm  the  evidence,  that  the  lost  note  was  the  con- 
jlli  given  by  Dalton  to  Dorough,  for  the  land  pur- 
lin Dalton,  from  Dorough,  and  deeded  September 
Mf|  then  the  title  to  the  lost  note  vested  in  Dor- 
pdhit  was  his  duty  to  pay  taxes  on  it,  and  if  they  be- 
piiM  not  pay  taxes  on  it  as  required  by  law,  they 
ijiftr  tilie  defendants."    To  which  request  the  Court 
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added  the  following  modification :  **  If  yoa  believe,  from  the 
evidence,  that  Dalton  only  promised  to  deliver  the  lost  note 
when  found  or  established,  and  that  this  was  the  promise  m 
agreement  between  the  parties,  then  such  promise,  as  has  been 
already  charged,  is  the  consideration  of  the  land  deeded.  Bat 
if  you  believe,  from  the  evidence,  that  the  lost  note  was  gi?e& 
for  the  land,  then  it  was  the  consideration,  and  the  title  li 
the  lost  note  vested  in  Dorough,  and  he  should  have  paid 
taxes  on  it  from  the  time  of  making  such  deed,  until  it  vai 
delivered  to  him  since  the  finding." 

5th.  Because  the  Court  erred  in  refusing  to  charge  the  fill! 
lowing  request,  without  modification,  to-wit:  ^'If  the  jai] 
believe,  from  the  evidence,  that  Dalton  promised  Dorough  k 
establish  a  copy  of  the  lost  note,  that  promise  did  notpni 
vent  the  title  to  the  lost  note  vesting  in  Dorough  the  mO; 
ment  the  land  was  deeded  to  Dalton,  for  which  the  lost  dqM 
was  given."  To  which  the  Court  added  the  following  modi 
ification:  ''that  though  the  promise  mentioned  in  this  it 
quest  did  not  prevent  the  title  to  the  lost  note  from  vestio| 
in  Dorough,  yet  on  the  other  hand  it  did  not  vest  witM 
more.  As  already  charged  it  required  more  than  such  prott 
ise  to  vest  title." 

6th.  Because  the  verdict  of  the  jur/  was  contrary  to  III 
and  evidence. 

The  motion  for  a  new  trial  was  overruled  by  the  Cooii 
and  defendants  excepted,  and  assign  error  upon  each  of  th 
grounds  aforesaid. 

J.  D.  Mathews,  for  plaintiffs  in  error.  The  Court  errti 
in  allowing  the  amendment:  Code,  sees.  3906,  3910,  3439 
3430.  The  note  was  Dorough's  property  during  the  yW 
1868,  1869,  1870,  and  he  should  have  paid  taxes  thereoa 
Code,  sec.  2712.  The  non-delivery  of  the  note  did  not  pit 
vent  the  title  from  passing :  31  Ga.  B.,  143 ;  Code,  sees.  S581 
2602. 

John  C.  Reed,  for  defendant  The  amendment  iM 
proper:  Code,  sec.  3906;  Story  Prom.  Notes,  67;  18  Cb 
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[  B.,465;  Ibid.,  738.  Delivery  essential  to  sale:  Code,  sec. 
1K02,  Note  payable  to  bearer  negotiable  by  transfer :  Code, 
tec  2733. 

Montgomery,  Judge. 

1.  It  is  too  late,  in  our  practice,  to  object  to  amendments 

Id  pleadings  upon  mere  technicalities.     The  legal  effect  of 

Ibe  lost  note  and  the  substituted  copy  sued  on  are  identical. 

.  Ho  Dew  and  distinct  cause  of  action — no  new  and  distinct 

puties.     The  amendment  was  properly  allowed :  Code,  3429, 

ttSO. 

8.  Whether  Dorough  should  have  paid  the  taxes  on  the 

.vWe  after  the  rescission  of  the  land  trade,  and  before  delivery 

^:jbf'the  note  to  him,  depends  entirely  on  whether  the  intention 

^If  the  parties  was  to  pass  the  title  of  the  lost  note  to  Dorough 

fU  the  date  of  the  rescinding  contract.     There  was  evidence 

fshow  such  was  not  the  intention,  and  the  jury  have  so 

Dtid.    Indeed,  it  would  have  shown  very  little  shrewdness 

iDoroQgh's  part  to  divest  himself  of  the  title  to  the  land 

I  take  the  risk  of  the  note  having  passed  into  other  hands 

I  been  by  them  collected.     True,  he  might  have  collected 

fiiie  amount  from  them,  if  they  were  able  to  pay,  but  suppose 

^were  not? 

Judgment  a£5rmed. 


J.  Printup,  plaintiff  in  error,  vs.  David  B.  Bar- 
BETT,  administrator,  defendant  in  error. 

I  A  loaned  money  to  B,  to  be  used  by  B  in  rebuilding  a  certain  mill 
|c  9i  B't,  which  had  been  destroyed  and  was  being  rebuilt,  and  it  was 
.  mdentood  that  A  was  to  have  a  lien  on  the  mill  to  secure  him,  but  no 
writing  or  other  written  memorandum  was  made,  except  the  giving  of 
for  the  money,  and  there  was  no  charge  of  accident,  fraud  or 
1^  aittake  by  which  the  execution  of  such  a  writing  was  prevented : 
JMff,  That  after  B's  death,  on  a  bill  to  marshal  his  assets,  equity  will 
r  sot  aet  ap  in  favor  of  A  a  lien  on  the  mill,  to  the  prejudice  of  the  other 
)^tndhon  of  B. 
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Equity.  Bill  to  marshal  assets.  Lien.  Parol  evideooep 
Before  Judge  Parrott.  Gordon  Superior  Court,  Feb- 
ruary Term,  1872. 

David  B.  Barrett,  as  the*administrator  upon  the  estate  of 
A.  P.  Bailey,  deceased,  filed  his  bill  against  Joseph  J.  Printop 
and  others,  creditors  of  said  estate,  for  the  purpose  of  ma^ 
shaling  the  assets.     Printup,  in  his  answer,  set  up  that  tbt 
complainant's  intestate  was  indebted  to  him  in  the  sum  of - 
$2,893,  besides  interest  on  certain  promissory  notes  for  thea»» 
curing  the  payment  of  which  he  claimed  a  lien  on  theOolk-. : 
caloga  Mills,  by  virtue  of  an  understanding  with  said  iotei*| 
tate,  that  if  defendant  would  let  him  have  the  money  to  !»•,[ 
build  said  mills,  said  mills  and  mill  seat  should  stand  gQQ<|l] 
for  the  sum  advanced,  and  that  defendant  should  have  all 
on  said  property  for  the  same. 

C.  D.  McCutchen,Esq.,  was  appointed  Master  in  ChanoeiJ|)g 
and  the  claim  of  said  Printup  referred  to  him.     He 
the  following  report: 

"J.  J.  Printup's  four  notes  are  allowed  as  follows: 

"  Note  for  principal  sum  of  $1,632,  with  interest  from  Irf 
of  May,  1866. 

"  Note  payable  in  gold  for  $200,  with  interest  from  W  ol 
May,  1866. 

"  Note  for  principal  sum  of  $261,  with  interest  from  7tf 
June,  1866. 

"Note  for  principal  sum  of  $800,  with  interest  from  1846 
December,  1865. 

"The  said  gold  note  of  $200  may  be  discharged  in cui 
by  adding  ten  per  cent,  to  the  principal  and  interest  for 
premium  on  gold. 

"  I  find  that  these  notes  of  J.  J.  Printup  were  given  bjH 
P.  Bailey  for  cash  borrowed  to  be  used  in  and  about  theooi 
struction  of  the  mills  known  as  the  Oothcaloga  Mills,  til 
that  the  money  was  so  use<l,  but  the  testimony  did  not 
me  that  there  was  ever  any  definite  or  distinct  undentand^ 
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;ween  Bailey  and  Printup,  that  Bailey  was  to  give  any 
ge  or  lien  to  Printup  on  the  mills  to  secure  the  pay- 
f  the  notes ;  no  such  lien  was  in  fact  ever  executed, 
e  lien  claimed  by  him  on  said  mill  property  is  not  al- 
and his  claims  are  to  grade  only  as  promissory  notes." 
top  excepted  to  said  report.  A  jury  was  impanneled 
;he  issue  thus  formed. 

>ndant  introduced  the  notes  above  set  forth,  and  offered 
re  by  E.  D.  Hudgins  that  said  A.  P.  Bailey  came  to 
f  bouse  in  the  latter  part  of  the  spring  or  first  of  the 
r  of  1866,  and  said  that  he  had  gone  as  far  as  he  could 
lilding  his  mills  on  Oothcaloga  creek,  which  had  been 
luring  the  war,  unless  he  could  find  a  man  who  would 
I  have  some  money;  that  he  had  been  riding  about  to 
me  one,  but  had  failed ;  asked  witness  if  he  knew  of 
e  from  whom  he  could  get  $2,000  or  $3,000 ;  said 
he  could  find  any  one  who  was  willing  to  let  him 
)e  money,  he  would  give  a  lien  on  the  mills  and  mill 
ty  to  secure  the  debt ;  witness  told  him  that  he  thought 
BT  had  some  money,  and  probably  he  might  get  it  from 
Bailey  said  he  would  go  to  see  him,  and  if  defendant 
let  him  have  the  money  he  would  give  him  a  lien  on 
1,  and  mill  property  to  secure  him,  and  if  necessary, 
m  a  mortgage  thereon ;  that  Bailey  went  off  in  the  direc- 
Printup's,  and  in  the  evening  of  the  same  day  came 
om  towards  defendant's,  and  told  witness  that  he  got 
^2,000  from  defendant,  but  had  very  hard  work  to  get 
(y>ald  only  obtain  it  by  agreeing  to  let  defendant  have 
m  Baid  mills  and  mill  property,  and  that  defendant 
jj^  let  him  have  the  money  without  an  understanding 
r|f^DeDt  that  he  was  to  have  said  lien  to  secure  the 
t^  be  felt  thankful  to  defendant  for  letting  him  have 
W0  Q^  these  terms,  as  it  would  enable  him  to  go  on 
pp[.t>ia  mills. 

pjgiifiaee  was  objected  to  upon  the  ground  that  a  lien  on 
HHl  ywld  not  be  created  and  proven  by  parol  contract 

t^  27. 
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and  agreement.  The  objection  was  sustained,  the 
excluded  and  defendant  excepted. 

The  defendant  offered  to  prove  substantially  the 
missions  made  by  Bailey  by  the  witnesses,  J.  "hi. 
M.  M.  Anderson,  J.  F.  C.  Martin,  James  Staggs, 

Chamolin,  Jesse  Monon,  and  Yanhorn.     X 

jection  made  the  evidence  was  excluded  and  defei 
cepted. 

The  defendant  having  no  further  evidence  the  Cou 
an  order  confirming  and  allowing  said  report  of  th 
in  Chancery,  making  the  same  a  part  of  the  decree 
fendant  excepted. 

The  defendant  excepts  and  assigns  error  upon  ea< 
grounds  aforesaid. 

W.  H.  Dabney,  for  plaintiff  in  error. 

Dawson  A.  Walker,  by  brief,  for  defendant, 
land  is  an  interest  in  or  concerning  it  and  must  U 
ing:  Code,  sec.  1940.     This  is  not  an  implied  trii 
sec.  2290.     Nor  is  it  an  express  trust:   Code,  f 
Even  if  fraud  were  charged  it  is  doubtful  whethe 
sustain  the  claim  made  here :  6th  Ga.  R.,  599. 
omits  to  take  a  writing  he  must  submit  to  the  cor 
2d  Story's  Eq.,  768;  Ist  Vernon,  151 ;  1st  Bro.  C 
Hil.  on  Mor.,  453;  Coote  on  Mor.,  222. 

McCay,  Judge. 

We  have  examined  the  cases  referred  to  as  si 
claim  set  up  by  the  plaintiff  in  error.     But  nor 
as  far  as  is  necessary  even  to  furnish  a  princ 
this  claim  can   be  based.     In  the  case  of  Ki 
Thompson,  9th  Peters,  204,  tlie  person  claimii 
in  possession,  claiming  the  ]>roperty  in  good  fa 
and  had  expended  money  to  improve  it.     Ai 
«ases  of  a  claim   of  lien  on   this  ground.     ' 
English  cases  where  a  lien  has  been  allowed 
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)n  claiming  it  can  be  said  to  stand  within  the  reason 
lie  giving  a  vendor  of  real  estate  a  lien  where  he  has 
i  security."  But  as  our  Code  has  abolished  this  ven- 
3,  it  seems  to  follow  that,  although  lieus  which  only 
ustained  because  they  come  within  the  equity  of  the 
lien  ought  to  full  with  it.  If  the  greater — the 
r— does  not  exist,  can  it  be  said  that  the  other  does  ? 
lot,  therefore,  see  how  this  lieu  can  be  sustained  on 
principles  of  equity. 

the  defendant,  in  his  answer  setting  up  this  lien, 
•  alleged  that  it  was  agreed  there  should  be  a  written 
e — that  his  money  was  advanced  with  this  agree- 
id  that,  by  some  fraud  of  Bailey  or  by  some  acci- 
5  written  mortgage  was  prevented  from  being  exe- 
lere  would  be  some  ground  to  stand  on.  Fraud  or 
opens  the  door  for  a  reply  to  the  statute  of  frauds. 
Price  V8.  CuUs,  2dth  Oeorgia^  147.  But  here  is  no 
»of  nor  any  such  obligation.  It  is  true,  one  of  the 
3  states  that  Bailey  told  him  he  was  to  give  a  mort- 
at  Mr.  Printup,  who  is  presumed  to  have  stated  his 
trongly  in  his  answer  as  he  could,  says  nothing  of  any 
nt  that  there  should  be  a  tmnting.  And  even  if  this 
bed  ti^  element  of  fraud  or  accident  would  still  be 
,  The  agreement  may  have  been  had,  that  the  written 
e  was  to  be  given,  and  the  failure  to  have  it  done  been 
gleet  of  both  parties.  The  statute  is  imi)erative5 
rtgages  and  express  trusts  must  be  in  writing :  Ir- 
)vised  Code,  sections  1945-2284.  Equity  will  only 
'  when  the  setting  up  of  the  statute  would  be  to  pro- 
swl  or  prevent  relief  against  an  accident.  Neglect — 
ion  to  one's  own  business — mere  failure  to  see  to  it 
agreement  is  made  and  signed,  as  stipulated,  is  not 
Moident  as  equity  will  relieve  against.  It  does  not 
'.  die  aid  of  the  sleeper,  but  of  him  who,  though 
imrbeeii  entrapped  by  fraud  or  been  prevented  from 
k&iagreement  put  into  writing  by  inevitable  accident. 
teiit  affirmed. 
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Gilbert  M.  Stokes,  plaintiff  in  error,  va.  The  State  of 
Georgia  and  the  County  of  Lee,  defendants  in  error. 

1.  A  sale  of  the  land  by  the  assignee  of  a  bankrupt  does  not  direst  the 
lien  of  the  State  upon  the  land  for  taxes  due  on  it,  even  though  sold  bj 
the  assignee,  free  of  encumbrance. 

2.  An  execution  issued  by  the  tax  collector  for  the  unpaid  taxes  affh^ 
the  laud,  which  has  not  been  returned  by  any  one,  describing  it  as  tbe 
property  of  the  persons  who  last  returned  it,  is  valid  against  theltnd, 
although  such  persons  may  no  longer  be  the  owners  of  it,  andmajnot 
have  owned  it  at  the  time  the  law  fixes  the  liability  for  taxes,  to-wit: 
the  first  day  of  April. 

Assignee's  sale.  Bankrupt.  Lien  of  tax  fi.  fa.  Before 
Judge  Clark.  Lee  Superior  Court.  April  Adjourned  TOTi 
1872. 

An  execution,  in  favor  of  the  State  of  Georgia  and  couDtf 
of  Lee,  for  the  lax  of  1868,  due  on  the  "Bryan  plantatlofli 
amounting  to  $205,  against  Hunt  and  Bryan,  was  levied  ift 
August,  1869,  upon  that  place.  A  claim  was  interposed  bj 
Gilbert  M.  Stokes  to  said  j)roperty.  Upon  the  issue  forom 
on  the  trial  of  the  claim,  it  appeared  that  Groode  Bryao,oM 
of  the  defendants  in  Ji.  fa.,  was  adjudged  a  bankrupt « 
February  20th,  1868,  and  discharged  on  December  4th « 
the  same  year;  that  William  Oliver  was  appointed  assignee 
and  a  deed  made  to  him  by  the  Register  in  Bankrupt ^ 
March  12th,  1868,  conveying  all  the  property,  real  andpfl^ 
sonal,  of  said  bankrupt;  that  the  Bankrupt  Court,  by  cri(' 
dated  June  9th,  1868,  directed  the  sale  of  the  *^  Bryan  pto 
tation,'^  free  from  encumbrances;  that  said  plantation 
duly  sold,  and  a  deed  made  by  said  assignee  to 
Scrathin,  on  July  9th,  1868;  that  said  Scrathin  con' 
said  property  to  claimant  by  deed  of  same  date. 

The  Court  instructed  the  jury,  "that  if  it  appears thii 
tax  was  assessed  upon  this  land  for  the  year  1868|ii 
property  of  Hunt  and  Bryan,  then  the  Bankrupt  Court 
no  power  to  divest  the  lien  of  the  taxes  on  the  land  iB^< 
of  the  State,  and  that  no  sale  or  order  of  said  CkNOi^ 
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interfere  with  the  right  of  the  State  to  collect  said  tax,  and 
that  said  land,  in  whosoever's  hands  it  might  be,  was  still 
liable  for  the  tax/' 

The  claimant  requested  the  Court  to  charge  to  the  contrary, 
which  was  refused.  To  the  charge,  as  given,  and  to  the  re- 
fusal to  charge,  plaintiiT  in  error  excepted  and  assigns  said 
rulings  as  error. 

HiNES  &  HoBBs;  G.  J.  Wright,  for  plaintiff  in  error. 

Lyon  &  Irvin,  for  defendant. 

Montgomery,  Judge. 

1.  It  has  been  said  by  a  Judge  of  a  United  States  Court 
that,  "the  power  of  taxation  is  a  sovereign  political  power, 
and  a  branch  of  the  power  of  eminent  domain  :"  Brightley's 
Fed.  D.,  168.  Georgia  expressly  retains  this  power  over  all 
property  in  the  State,  and  follows  the  property  for  the  pay- 
aent  of  her  taxes,  in  whosesoever  hands  found.  The  tax- 
payer cannot  dispose  of  his  property  so  as  to  divest  her  of 
this  right:  Code,  809,  810,  811.  The  bankrupt  law  does 
wt  attempt  to  deprive  a  State  of  this  power.  True,  it  makes 
provision  for  the  payment  of  the  State  taxes,  if  the  State 
dH)06e  to  come  into  the  Bankrupt  Court  and  claim  them,  but 
Me  cannot  be  compelled  to  come  in.  Hence,  the  assignee,  by 
*leof  a  bankrupt's  property,  cannot  divest  the  right  of  the 

■    State  to  enforce  the  payment  of  her  taxes  on  the  property, 
\  wherever  it  may  be  found. 

2.  If  it  is  true  that  the  property  is  bound  for  the  taxes,  it 
[  makes  very  little  difference  who  the  owner  of  that  property 

18, or  how  a  tax  execution  describes  it,  so  it  is  done  with  suffi- 
Went  definiteness  to  enable  the  levying  officer  to  ascertain  the 
property. 
Judgment  affirmed. 
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S.  Mumford,  plaintiff  in  error,  v8.  James  F.  King,  execo- 
tor,  (lefendaut  in  error. 

A  plaintiff  is  a  competent  witness  to  prove  the  payment  of  taxes  on  tke 
debt  sued  on,  though  the  other  party  to  the  contract  may  be  dead. 
(R.) 

Evidence.  Relief  Act  of  1870.  Party  as  witness.  Be- 
fore Judge  Sessions.  Wayne  Superior  Court.  April  Term, 
1872. 

For  the  facts  of  this  case,  see  the  decision. 

John  D.  Rumph,  by  brief,  for  plaintiff  in  error.  The 
plaintiff  was  a  competent  witness :  Act  of  October  13, 1870; 
37  Ga.  R.,  586,  623,  650. 

J.  S.  WiQGiN ;  J.  C.  Nichols,  represented  by  NewmaI 
&  Harrison^  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  At 
defendant  as  executor  on  an  open  account.  The  plaintn 
had  filed  an  afiSdavit  of  the  payment  of  taxes,  as  requin" 
by  the  Act  of  1870.  On  the  trial  of  the  case,  the  pltiarf 
offereil  to  prove  the  payment  of  the  taxes  for  the  purpose 
keeping  his  suit  in  Court,  as  required  by  the  provisioosrfj 
the  before  recited  Act.  The  defendant  objected  to  his  doWfi 
so,  on  the  ground  that  his  testator,  one  of  the  original 
to  the  contract  sued  on,  was  dead.  The  Court  sustained 
the  objection  and  rejected  the  evidence ;  whereupon,  the 
tiff  excepted.  In  our  judgment,  the  Court  erred  in  rej< 
the  evidence  of  the  plaintiff  as  to  the  payment  of  taxtt 
the  debt.  The  plaintiff  was  not  offered  to  prove  an] 
in  relation  to  the  contract  or  cause  of  action  in 
trial,  but  was  simply  offered  to  prove  a  fact  required 
Act  of  1870,  to  keep  his  case  in  Court — a  matter 
and  wholly  independent  of  any  contract  made  with 
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ator,  or  the  merits  of  the  cause  of  action  in  issue  or  on  trial 
between  the  parties.     The  evidence  offered  was  to  prove  a 
mMon  precedent,  required  by  the  Act  of  1870,  to  enable 
Jie  plaintiff  to  maintain  his  suit  in  Court. 
Let  the  judgment  of  the  Court  below  be  reversed. 


Samuel  J.  Urquhart,  plaintiff  in  error,  vs.  Mary  J.  Ur- 
QUHART,  defendant  in  error. 

L  A  married  woman  may  sue  out  a  distress  warrant  for  rent  of  her  sep- 
inte  estate  without  joining  her  husband  or  next  friend. 

t  If  in  affidavit  is  made  for  a  distress  warrant,  for  rent  due  in  specifics, 
^ch  does  not  aver  the  value  of  the  specifics,  but  upon  th^  trial  of 
tlte  issae  formed  by  the  counter-affidavit  of  defendant  before  a  Juatice 
of  ^e  Peace,  the  value  is  proved  and  substantial  justice  has  been  done, 
^certiorari  should  not  be  granted  for  want  of  averment  of  the  value 
of  the  specifics,  or  for  allowing  such  value  to  be  proved  in  the  absence 
of  anj  averment  of  value. 

^  Upon  an  issue  formed  to  try  whether  any  rent  is  due  on  a  distress 
*irraot,  questions  asked  a  witness,  as  to  whether  defendant  ever  owned 
^  land,  and  as  to  how  he  came  in  possession  of  it,  may  have  been 
^perly  ruled  out.  If  the  object  was  to  show  that  the  defendant 
ovoed  the  land  during  the  time  for  which  the  rent  is  alleged  to  be 
^  the  record  should  go  further,  and  show  affirmatively  that  evidence 
Wading  to  prove  that  fact  was  ruled  out. 

*  Tke  e?idence  offered  by  plaintiff  sustains  the  judgment,  and  the  mere 

ii?eriioii  of  the  order  of  admitting  the  proof  will  not  warrant  the 

iwdjig  of  the  writ  of  certiorari. 

Distress  warrant.  Feme  covert.  Title.  Specifics.  New 
bL  Before  Judge  Harrell.  Early  county.  At  Cham- 
in.    March  22d,  1872. 

Samael  J.  Urquhart  presented  a  petition  for  certiorari  to 
idge  Harrell  containing,  substantially,  the  following  al- 
Ittions:  That  on  March  9th,  1872,  at  a  Justice  Court  for 
(0th  District,  Georgia  Militia,  there  came  on  to  be  heard 
ittue  on  a  distress  warrant,  in  which  petitioner  was  de- 
dant  and  Mary  J.  Urquhart  plaintiff;    that  petitioner 
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moved  to  quash  the  affidavit  and  warrant  on  the  Mowing 
grounds,  to- wit : 

Ist.  Because  the  warrant  was  sued  out  in  her  own  ntme 
(Mary  J.  Urquhart's)  without  the  joinder  of  her  husband. 

2d.  Because  the  affidavit  and  warrant  did  not  set  forth 
any  amount  in  dollars  and  cents  as  due,  but  simply  statd 
that  the  defendant  was  due  plaintiff  four  or  five  hundred 
pounds  of  lint  cotton. 

The  Court  overruled  the  motion  and  petitioner  excepted. 

The  Court  further  ruled  that  the  onus  was  on  petitiooff 
to  show  that  he  was  not  indebted  to  plaintiff,  to  which  peCh; 
tioner  excepted. 

Y.  T.  Urquhart,  a  witness  upon  said  trial,  was  asked  \f^ 
petitioner  if  he  (petitioner)  ever  owned  the  land  for  the 
of  which  the  distress  warrant  was  sued  out?  Also,  as  ti 
how  he  (petitioner)  came  into  {K)sse88ion  of  the  land  ?  Hi 
Court  ruled  out  these  questions,  upon  the  ground  that  thijf 
went  to  show  title,  to  which  petitioner  excepted. 

The  value  of  cotton  was  proven  at  the  time  the  rei^ 
alleged  to  have  become  due. 

Judgment  was  rendered   for  the  plaintiff.     The  writ 
certiorari  was  refused  and  plaintiff  in  error  excepted. 

R.  H.  Powell,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Montgomery,  Judge. 

1.  This  Court  has  more  than  once  decided  that  a  marritf 
woman,  as  to  her  separate  estate,  stood  upon  the  same  footii 
(with  one  or  more  exceptions  not  necessary  to  notice  hei 
with  afeme  sole.  Hence,  she  may,  without  the  interventi 
of  a  prochein  amiy  sue  out  a  distress  warrant  for  rent  of  Iri 
separate  estate,  and  that  without  joining  her  husband. 

2.  In  suits  upon  all  contracts  for  the  payment  of  specifiQ 
the  value  of  the  specifics  ought,  regularly,  to  be  alleged  _ 
proved.     But  in  a  Magistrate's  Court,  where,  in  such  a  tm 
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10  averment  of  the  value,  but  the  proof  of  value  is 
lade,  the  absence  of  any  averment  of  value  is  no 
or  ceriioraH  where  substantial  justice  has  been  done 
Uie  parties. 

ere  is  not  enough  in  this  record  to  show  us  the  rele- 
'  the  questions  asked  .Y.  T.  Urquhart,  and  which 
h\  out.  If  the  questions  were  intended  to  prove 
ing  the  time  the  defendant  occupie<l  the  land,  and 
1  time  he  was  sued  for  rent,  he  was  the  owner  of  the 
ibtless  the  evidence  was  improperly  ruled  out.  But 
'as  the  object,  we  can  only  guess  at  it.  The  record 
;  show  it.     The   defendant  may    have  once  owned 

and  yet  during  tlie  time  for  which   he  is  sued  for 
3  been  plain  tiff  ^s  tenant. 

B, magistrate  required  the  defendant  to  show  that  he 
indebted  to  the  plaintiff  before  calling  on  the  plaiu- 
lake  out  her  case.  This  was  error;  and  had  the 
ke  given  judgment  for  the  plaintiff  on  the  ground 
udant  had  faileil  to  prove  that  he  did  not  owe  the 

ruling  of  the  magistrate  must  have  been  reversed, 
e  afterward  required  plaintiff  to  go  into  her  proof, 
did,  in  rebuttal,  as  it  were,  make  out  such  a  case, 
it  think  this  a  sufficient  ground  for  sending  the  case 
J  mere  inversion  of  the  order  of  admitting  the  proof 
warrant  the  sanctioning  of  the  writ  of  certiorari, 
lent  affirmed. 


ranAL  Railroad  and  Banking  Company,  plain- 
io  error,  vs.  Lewis  Grant,  defendant  in  error. 

n&Aii  Railroad  and  Banking  Company,  plain- 
fdmor,  w,  Patrick  0*Hara,  defendant  in  error. 

jmt^ptaxj  b  not  liable  for  injaries  sustained  by  laborers  in  the 
iff  ft  ^ntractor  who  was  working  for  said  company^  thoagh  it 
#  flnfnlBhed  implements  and  materials  for  the  performance  of 
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Kailroadi^.  Contractors.  Liability  to  sub-oontractors. 
Bunning  of  cars.  Before  Judge  Cole.  Bibb  Superior 
Court.     October  Terra,  1871. 

Lewis  Qraut  and  Patrick  O'Hara  brouglit  separate  acttoM 
on  the  case  against  tiie  Central  Railroad  and  Banking  Ooo- 
pany  for  injuries  sustained.  The  two  cases  were  heard  to- 
gether in  the  Superior  and  Supreme  Courts.  The  defeodiBt 
pleaded  not  guilty. 

It  a])peare<l  from  the  evidence  that  plaintiffs  wereeroplojc' 
by  a  Mr.  Names,  as  overseer  of  a  gang  of  men ;  that  pli 
tiffs  were  engaged  in  filling  in  an  embankment  with  a  dii 
car  when  the  accident  happened;  that  the  dirt  car  fell  fitMit^ 
trestle;  that  the  laborers  had  been  working  with  a 
but  were  compelled  to  change  to  the  dirt  car,  on  aoooaot 
it  becoming  necessary  to  go  very  far  out  on  the  trestle; 
the  trestle  gave  way  and  the  car  fell  off,  injuring  pltinl 
severely;  that  the  car,  at  the  time  of  the  injury,  was 
hauled  by  two  mules,  who  walked  on  the  ground  below, 
attacheil  to  the  car  by  a  long  rope ;  that  Mr.  Wadley, 
president,  saw  the  trestle  when  it  was  being  built;  that 
Adams  was  the  contractor  for  the  work  which  was  being 
for  defendant;  that  plaintiffs  were  paid  by  Names,  and 
fendaut  had  nothing  to  do  with  hiring  them;  that  the 
car,  the  mules,  the  driver  and  the  trestle  work  belonged 
the  defendant ;  that  the  work  was  let  out  by  the  defendant 
a  contractor,  the  former  agreeing  to  furnish  track,  trestle 
motive  power,  except  barrows;  that  defendant  had  no 
over  the  mules,  cars  or  men. 

The  jury  returned  a  verdict  for  the  plaintiffs.    The 
fendant  moved  for  a  new  trial  upon  the  following 
to-wit : 

1st.  Because  the  Court  erred  in  its  charge  to  the  ji 
this,  that  '*  if  it  was  the  contract  that  the  defendant 
furnish  to  the  contractors  a  safe  and  sufficient  irack| 
motive  power  to  move  the  dirt,  and  the  accident 
plaintiff  from  an  iusecure,  insufficient  and  unsafe 
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otive  i>owery  then  the  defetulant  is  liable  to  the  plaintiffs 
le  injuries  sustained  by  them,  if  the  injury  was  the  re- 
)f  furnishing  unsafe  track,  car,"  etc. 
.  Because  the  venlict  of  the  jury  was  contrary  to  the 
¥ing  charge  of  the  Court,  "  that  if  they  should  be  satis- 
from  the  evidence,  that  Names,  a  contractor,  agreed  with 
efendant  to  do  the  work  on  which  plaintiffs  were  eu- 
I  when  they  received  the  injuries  complained  of,  the 
dant  agreeing  to  furnish  track,  car  and  motive  power 
ansferring  the  dirt  by  the  contractors,  and  for  this  pur- 
rnmisbed  a  car,  mules  and  driver,  with  instructions  to 
the  car  by  hand,  and  not  to  attach  the  mules  until  a 
\  was  attached  to  the  car,  and  the  plaintiffs,  with  others, 
lyees  of  the  said  contractor,  in  opposition  to  and  in  dis- 
enoe  of  the  instructions  of  defendant's  agent,  attached 
I  to  tlie  car,  for  the  pur|>08e  of  hauling  the  dirt,  before 
irake  was  attached,  and  while  so  using  the  car,  the 
fcififa  were  injured,  and  in  consequence  of  such  use,  then 
riSs  *  «  *  would  not  be  entitled  to  recover/' 
,  Because  the  verdict  was  contrary  to  the  law  and  the 
iice« 

e  motion  for  a  new  trial  was  overruled  by  the  Court  and 
tiff  io  error  excepted,  and  now  assigns  said  ruling  as 


K*  DeGraffenreid  ;  Lyon  &  Irvin;  Jackson, 
KW  &  Basinoer,  for  plaintiff  in  error,  submitted  the 
iif^g  brief:  The  plaintiffs  were  not  the  servants  of  the 
Iftoty  but  of  one  Names,  who  had  the  entire  supervision 
mibiii  of  the  work  and  the  plaintiffs.  If  the  plaintiffs 
IMMvib^  servants  of  the  defendant,  they  could  not  re- 
gf  iiy  having  accepted  the  hazards  of  the  work  by  the 
ptfeni:  Young  &  Shields,  16  Ga.,  359.  And  the  in- 
Mf^^ppraing  from  the  running  of  the  trains,  and  there- 
||^4vilhifl  section  2057  of  Code.  The  plaintiffs  having 
ittplofed  to  do  this  work  (in  the  doing  of  which  the 
|t>«lire  leoeived  by  them,)  by  Names,  the  contractorj 
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and  they  nor  the  work  being  under  the  direction  of  the 
fendant,  but  under  that  of  Names,  are  not  entitled  to  rec 
of  the  defendant:  Stephens  vs.  Armstrong,  2  Selden,  • 
Brown  vs.  Maxwell,  4  Hill,  592;  Yanderhoot  vs.  Host 
28  Barbour,  196;  Dehnonico  vs.  Mayor  of  New  Yor 
Sands,  222 ;  Lacour  vs.  Mayor  of  New  York,  1  Dser,  • 
Dupratt  vs.  Mayor,  etc.,  38  California,  691 ;  Deford  vs. 
State,  30  Maryland,  179.  The  only  connection  the  defen 
had  with  the  work  was  to  furnish  a  trestle,  track  and  dm 
power,  and  pay  for  the  work.  They  did  tliis,  and  the  i 
ries  were  received  by  the  plaintiffs  by  an  improper  used 
car,  a  disobedience  of  the  orders  of  the  defendant  and 
criminal  negligence  of  Names  and  the  employees  themsc 
Afber  furnishing  the  motive  power,  it  was  used  and 
trolled  by  Names  and  his  employees,  and  not  by  the  dd 
ant.  The  injury  did  not  result  from  any  fault  of  thi 
fendant,  or  any  of  its  agents  or  employees.  The  trwdf 
eufiScient,  and  so  was  the  motive  power — the  injury  rai 
from  no  fault  in  this.  To  have  justified  a  recovery  i^ 
the  defendant,  it  was  necessary  for  the  plaintiff  to  showi 
negligence  or  fault  of  some  one  for  whose  acts  the  coa| 
was  responsible:  Sterl  vs.  The  Southeastern  Railway  Ooi 
Eng.  L.  and  Eq.,  367. 

Whittle  &  Gustix;  A.  O.  Baoon,  for  defendant 

Warner,  Chief  Justice. 

i 
This  was  an  action  brought  by  the  plaintiffs  agaiH 

defendant  to  recover  damages  for  injuries  done  to  tbi 

the  running  of  the  cars  of  defendant,  under  the  297M 

tion  of  the  Code.     It  appears  from  the  evidence  in  (bel 

that  the  defendant  made  a  contract  with  one  NameBtO 

an  embankment  in  East  Macon  for  twenty  cents  perjtf 

defendant  to  furnish  track,  trestle,  cars,  mules  and  i 

Names  employed  the  plaintiffs  to  work  on  the  em' 

the  mules,  car  and  driver  were  under  the  immedialt 

and  direction  of  Names,  the  contractor,  and  while  fl| 
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be  same  for  the  purpose  of  filling  up  the  trestle  with  dirt, 

twcar  on  which  the  plaiutiSs  were,  ran  off,  and  the  plain- 

te  thereby  were  injured.     On  the  trial,  the  jury  found  a 

iierdict  for  the  plaintiffs.     A  motion  was  made  for  a  new  trial, 

^h  was  overruled  and  the  defendant  excepted.     In  our 

b|g;meDt,  under  the  law  defining  tiie  liability  of  the  defend- 

|ii  as  a  railroad  corporation  or  company,  for  damage  done 

Kpersons  by  the  running  of  the  locomotives  or  cars,  or  other 

pAiDery  of  such  company,  the  defendant  was  not  liable,  in 

I,  to  the  plaintiffs  for  the  injury  received  by  them,  on 

shtement  of  facts  contained  in  the  record.     The  plaintiffs 

in  the  employ  of  Names,  the  contractor;  under  his  su- 

vision  and  direction,  in  the  use  and  management  of  the 

kSy  car  and  driver.     The  fact  that  tlie  defendant  furnished 

mules,  car,  driver  and  trestle,  under  the  contract  with 

to  construct  the  embankment,  did  not  make  it  liable 

the  negligence  or  carelessness  of  Names  in  operating  and 

li^ng  the  same  in  the  performance  of  his  contract.     The 

kidant  was  not  running  its  cars,  within  the  meaning  of 

law  defining  its  liability  therefor,  when  the  injury  was 

Bto  the  plaintiffs,  but  Names  was  running  the  car  in  the 

S>niuiDce  of  his  contract,  made  with  the  defendant,  in  the 

•traction  of  the  defendant's  road,  so  that  the  defendant 

^t  run  his  cars  thereon,  under  his  own  control  and  direc- 

^  and  then  the  defendant  would  be  liable  for  damage  done 

■enons  by  the  running  of  its  locomotives,  cars  or  other 

loery  thereon,  unless  it  was  made  to  appear  that  the 

\y  had  exercised  all  ordinary  and  reasonable  care  and 

liifae  judgment  of  the  Court  below  be  reversed. 
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R.  F.  Woolfolk,  plaintiff  in  error,  tm.  I.  C.  Plajtt  k 
Sox,  derendants  io  error. 

(Wabnkb,  Chief  Jiutice,  did  not  preride  in  this  eaw^ 

1.  A  surety  whose  principal  has  been  adjudged  a  bankrupt,  wliemMi^j 
for  the  debt  on  which  he  is  surety,  cannot  set  off  against  it  v 
interest  paid  by  his  principal  to  the  creditor,  on  transactioniotlierlliii 
the  one  out  of  which  the  debt  arose,  on  which  the  surety  is  socd. 

2.  To  discharge  a  surety  on  account  of  extension  of  time  by  the  mfilBl] 
to  the  principal  debtor  there  must  not  only  be  an  agreement  fiard 
extension,  but  the  indulgence  must  be  for  a  definite  period. 

8.  The  dismissal  of  a  possessory  warrant  for  cotton,  (npon  failoretofi 
it  in  the  possession  or  control  of  the  warehouseman  with  whom  Hi 
deposited  and  against  whom  the  warrant  issued,)  by  the  dravecif] 
draft,  who  held  the  warehousemen* s  receipt  for  the  cotton,  asc 
security  for  the  payment  of  the  draft,  and  at  whose  instance  tbti 
rant  issued,  does  not  discharge  the  accommodation  drawer, 
though  the  warehousemen  were  the  acceptors  of  the  draft,  vA  1 
draft  on  its  face  directed  the  cotton  to  be  sold  and  the  proceeds  i 
to  its  payment. 

Principal  and  surety.    Usury.    Set-off.    Indulgence. 
com modation  drawer.     Before  Judge  Cole.     Bibb  Sap 
Court.     October  Adjourned  Term,  1871. 

I.   C.   Plant  &  Son   brought  complaiut  against  K 
Woolfolk  on  the  following  draft : 

"$1,841  71.  Macon,  Ga,  November  2l8t,  1861J 

"Marks  and  numbers/'         Without  grace,  fifteen  daysi 

date,  pay  to  the  order  of  I.  C 
&  Son,  eighteen  hundred  and 
one  dollars  and  seventy-ooe 
for  value  received,  being  an  ad* 
on  twenty  bags  of  cotton, 
and  numbered  as  per  margin,  which  are  conveyed 
which  cotton  sell  before  the  maturity  of  this  draft  and 
the  proceeds  specially  to  the  payment  thereof;  if  noti 
cient,  the  balance  will  be  paid  by  you,  and  charge  to 
of  Yours,  respectfully, 

(Signed)  R,  F.  WOO: 

"To  Messrs.  Woolfolk,  Walker  &  Co.,  Maooo, 


J.J.  B.    4 

to    6 

C.  W.      2 

to    3 

J.  &  H.  21 

to  24 

J.  A.  E.  23 

to  27 

W.S.K.16 

to  20 
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Written  across  face  of  draft,  "Woolfolk,  Walker  &  Co." 

Credit. — Received  of  J.  H.  Woolfolk  five  hundred  dollars 
a  this  draft  in  part  payment,  and  the  receipt  attached  hereto 
larked  W.  S.  K.  is  to  be  considered  as  returned  to  him  to 
be  extent  of  the  above  money  so  paid.  This  February 
AHi,  1869. 

(Signed)  Lanier  &  Anderson,  Attorneys,  etc. 

The  defendant  pleaded,  Ist,  The  general  issue;  2d,  That  his 
Rture  was  procured  to  said  draft  through  the  misrepre- 
lion  of  I.  C.  Plant,  one  of  the  plaintiflfs ;  3d,  That  the 
I  of  Woolfolk,  Walker  &  Company  has  paid  to  plaintiffs 
!  amounts  of  usurious  interest,  that  defendant  is  only  a 
ly,  that  said  firm  is  insolvent,  that  therefore  said  usurious 
St  constitutes  an  equitable  set-off  to  said  claim  ;  4th, 
Rl  plaintiffs,  after  said  draft  became  due,  for  a  valuable 
inuideration,  extendeil  the  time  of  payment  to  Messrs. 
f  oolfolk,  Walker  &  Company,  thereby  releasing  defendant. 
The  jury  returned  a  verdict  for  the  plaintiffs  for  the  sum 
r  $1,353  27,  with  interest  from  February  2d,  1869. 
The  defendant  moved  for  a  new  trial  upon  the  following 
KOoods,  Co'wit : 

iBt.  Because  the  Court  erred  in  charging  the  jury  that 
tiie  instrument  sued  on  was  a  bill  of  exchange  drawn  by 
L  F.  Woolfolk  upon  Woolfolk,  Walker  &  Company,  and 
M  if  the  acceptors  failed  to  pay  it  when  due,  the  drawer 
Wm  bound  to  do  so." 

paSU.  "That  if  usurious  interest  had  been  paid  by  said  Wool- 
HCy  Walker  &  Company  to  the  plaintiffs  upon  other 
iHwctions  between  them,  R.  F.  Woolfolk  could  not  set  it 
|i^itt  a  defense  to  this  action,  or  plead  it  as  a  set-off  to  the 
Itf^BQed  on,  though  it  was  proved  that  Woolfolk,  Walker 
NUcmipany  were  insolvent." 

3d.  Because  the  Court  erred  in  refusing  to  charge,  as  re- 
listed by  defendant,  that  "if  plaintiffs  had  given  to  Wool- 
tk,   Walker  &  Company  time  upon   the   draft   sued  on 
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Without  the  consent  of  R.  F.  Woolfolk,  who  was  only  an 
accommodation  drawer,  he  was  relieved  from  liability  there-: 
by/'  and  in  giving  such  charge  with  the  qualification,  '^thii^ 
the  time  given  must  be  a  specified  time,  during  which  pluh, 
tiffs  could  not  sue/' 

4th.  Because  the  Court  erred  in  refusing  to  charge  the 
jury,  as  requested  by  defendant,  that  "if  plaintiffs  sued  Oit^ 
a  possessory  warrant  for  the  cotton,  under  which  one  of  tfcl, 
firm  of  Woolfolk,  Walker  &  Company  was  arrested,  an^ 
such  warrant  was  dismisseil  without  the  consent  of  B.Fig 
Woolfolk,  he  being  an  accommodation  drawer,  he  was 
lieved  from  liability  thereby,"  and  in  giving  sach  d 
with  the  qualification,  "that  to  relieve  such  accomm« 
drawer,  it  must  be  made  to  appear  that  the  cotton  Iiad 
seized  under  the  warrant  before  its  dismissal." 

It  was  admitted  that  Woolfolk,  Walker  Ss  Company 
been  declared  bankrupts. 

Whittle  &  Gustin,  for  plaintiff  in  error,  submitted 
following  brief:     1.  The  charge  of  the  Court,  that  "the it 
strument  sued  on  was  a  bill  of  exchange,  drawn  bylLJ 
Woolfolk,  and  accepted  by  Woolfolk,  Walker  &  Comp 
and  if  the  acce])tors  failed  to  pay  it  when  due,  th^  drav 
was  bound  to  do  so,"  is  erroneous,  and  the  verdict  of  t|| 
jury  is  contrary  to  the  law  and  evidence.     Plant  &  Som 
bound  to  use  every  means  in  their  power  to  secure  thei 
cation  of  the  cotton  to  the  payment  of  the  draft,  Wo 
having  become  liable,  at  least  to  some  extent,  upon  thei 
sentatioijs  made  by  them,  and  being  only  a  surety  underi 
tion  2123  of  tlie  Code:  Matheson  vs.  Jones,  30  Ga., 
Dismissing  the  possessory  warrant  instead  of  using  thei 
pointed  out  by  law  to  force  the  production  of  thecottOD,l|rf 
extending  the  time  of  payment,  even  indefinitely,  wctbi 
acts  as  increased  the  risk  of  the  surety,  and  therefore 
charged  him:    Code,  section  2126;  Toomer  vs.  Dickin 
37  Ga.,  428.     2.  The  usurious  interest  paid  by  WooM 
Walker  &  Company  to  Plant  &  Son  constituted  an  eqaib 
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off,  and  was  a  good  defense,  pro  tanto,  and  should  have 
1  deducted  firom  the  amount  recovered :  Code,  sec.  8084; 
rdecai  ««.  Stewart,  37  Ga.,  364 ;  Pope  vs.  Solomon,  36  Gra., 


lAKiEB  &  Anderson,  represented  by  R,  F.  Lyon,  sub- 
ed  the  following  brief:  Tliere  is  no  certificate  of  the  pre- 
ig  Judge  that  his  charge  is  correctly  set  out  in  the  motion 
a  new  trial  in  this  case.  We  claim,  therefore,  that  the 
'  two  questions  to  be  considered  are :  1st.  Did  the  Court 
iglit  to  allow  the  jury,  who  had  found  generally  for  the 
atiflB,  to  insert,  after  they  came  into  Court,  the  amount  of 
r  finding  in  the  verdict?  See  17  Ga.,  340.  2d.  Is  the 
lict  contrary  to  law  and  the  evidence?!  The  pleas  were 
e  in  number — first,  that  the  signature  of  Woolfolk  to  the 
i  was  procured  by  the  false  representations  of  Plant;  see- 
that  Woolfolk,  being  a  surety,  had  been  discharged  by 
ilgence  given  to  the  acceptors  of  the  draft ;  third,  that 
loceptors  had,  in  other  transactions  with  Plant  &  Son, 
I  tbem  large  amounts  of  usurious  interest,  (the  plea  names 
iim  whatever,)  which  Woolfolk  claims  as  an  equitable  set- 
tbe  acceptors  being  insolvent  The  evidence  was,  to  say 
least  of  it,  conflicting  as  to  the  first  two  pleas,  and  the 
lict  as  to  them  will  not,  therefore,  be  disturbed.  As  to 
third,  (the  usury  plea,)  it  may  be  remarked,  first,  that  it 
ID  defective  to  justify  any  evidence  being  allowed  under 
ad  second,  that  Woolfolk,  the  drawer,  was  not  entitled  to 
H  fi>r  usury  the  acceptors  had  paid  in  other  transactions 
i  which  he  was  not  connected  :  1  Kelly,  140.  The  proof 
fed  that  the  acceptors  were  bankrupts.  If  Plant  &  Son 
1  tbem  for  usury  paid,  it  was  a  part  of  their  assets  in 
kniptcy,  and  belonged  to  the  assignee.  If  the  Court 
I  review  the  alleged  charge  of  Judge  Cole,  we  cite,  in 
lort  of  his  charge  relative  to  the  liability  of  a  drawer  of 
I  of  exchange,  gomplained  of  in  the  first  ground  of  the 
on  for  a  new  trial :  Ross  on  Bills,  etc.,  marg.  pp.,  12  and 
Bjles  on  Bills,  pp.  2  and  3.  In  support  of  the  charge 
Vol.  xlti.  28. 
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relative  to  usury,  complained  of  in  the  second  groond  of  the 
motion,  we  cite :  1  Kelly,  140.  See,  also,  what  isstidibove 
in  reference  to  the  right  of  the  assignee  in  bankruptgrto 
for  usury  paid.  In  support  of  the  charges  relative  to  indul- 
gence given  the  acceptors,  complained  of  in  the  third  tid 
fourth  grounds  of  tlie  motion,  we  cite :  Smith's  Merantili 
Law,  582,  683;  22  Ga.,  385;  30  Ga.,  112,  249. 

Montgomery,  Judge. 

If  ordinarily  a  surety  is  entitled,  when  sued  on  the  debt 
upon  which  he  is  surety,  to  set-off  usury  paid  by  his  prb- 
cipal  to  the  cre<litor  on  contracts  other  than  the  one8aed(%, 
(as  to  which  see  Whitehead  vs.  Peck,  1  Kelly,  140 ;  Jlardm 
V8.  Stewart,  37  Georgia,  364,)  he  certainly  is  not  entitled 
do  so  after  his  principal  has  been  adjudged  a  bankrupt  1 
fourteenth  section  of  the  Bankrupt  Act  provides  that  " 
debts  due  the  bankrupt  *  *  *  shall,  in  virtue  of  thea^ 
cation  of  bankruptcy  and  the  appointment  of  bis 
be  at  once  vested  in  sucli  assignee.'* 

2.  Indulgence  to  the  principal,  to  discharge  the 
must  be  for  a  definite  period  and  for  a  valuable 
tion :  Parnell  vs.  Price,  3  Rich.,  121 ;  Washington  ct. 
7  8.  cS;  Marshall,  522. 

3.  We  do  not  see  how  the  dismissal  of  the 
warrant  increased  the  risk  of  the  accommodation 
in  this  case.     It  had  failed  to  perform  its  office — the 
was  not  to  be  found  ;  nor  did  it  appear  that  it  was  '^ii 
possession,  power,  custody  or  control  of  the  deft 
any  agent  or  friend  of  his,  or  any  one  acting  for  or 
Mrith  the  same  for  him.**     What,  then,  was  to  be  dooef 
defendant  could  not  be  imprisoned — the  cotton  wi 
be  found.     The  warrant  had  exi>ended  its  force  and 
of  no  further  service.     Its  dismissal  did  no  damage, 
all  the  points  taken  we  affirm  the  judgment. 

Judgment  affirmed. 
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R.  A.  Harrison,  plaintiff  in  error,  va.  A.  Guill  et  al.j  de- 
fendants in  error. 

«  Where  an  execation  was  levied  upon  a  lot  of  cotton  which  was  sold 
and  the  money  arising  from  the  sale  was  claimed  under  a  distress 
warrant  for  rent  of  the  land,  on  which  the  cotton  was  made,  and  the 
Court  adjudged  the  warrant  irregular  but  refused  to  pass  any  order 
disposing  of  the  money  until  the  landlord  could  procure  a  new  distress 
warrant,  which  he  did  before  the  adjournment  of  the  Court,  and  the 
money  was  awarded  to  him  : 
Teldf  That  this  was  not  error. 

.  One  who  rents  land  and  sub-lets  it  to  a  third  person  stands  in  the  re- 
lation of  landlord  to  the  sub- tenant  and  may  have  a  distress  warrant 
Ibr  his  rent. 

Landlord  and  tenant.     Distress  warrant     Practice.     Be- 
x»  Judge  Andrews.    Hancock  Superior  Court     April 
a,  1872. 


Tbe  issues  involved  in  tliis  case  arose  on  a  money  rule, 
nd  were  submitted  upon  the  following  statement  of  facts : 

GEORGIA— Hancock  County  : 

**  Whereas,  R.  A.  Harrison,  of  said  county,  did,  at  the  Oc- 
riber  Term,  1871,  of  the  Superior  Court  of  said  county, 
blsin  a  judgment  against  Mark  Johnston  for  $148  20  prin- 
^Ii  besides  interest  and  costs,  upon  which  execution  was 
l|Bed  and  levied  upon  seven  liundred  pounds  of  seed  cotton, 
iing  four  bales  ginned  and  packed,  on  November  lOtb, 
the  same  was  sold  on  the  first  Tuesday  in  December, 
li  fiir  $306,  which  sum  is  now  before  the  Court  in  the 
I  of  the  sheriff.  And,  whereas,  Sidney  C.  Shivers  did, 
ember  17th,  1871,  sue  out  his  distress  warrant,  which 
the  same  day  upon  the  same  cotton  by  the  sheriff, 
that  there  was  due  him,  as  rent  of  the  land  on  which 
l^cotton  was  raised,  four  bales  of  lint  cotton  of  the  value 
tj  besides  interest  and  cost  And,  whereas,  Alexander 
did,  on  November  27th,  1871,  sue  out  and  levy,  by 
litrifl^  his  distress  warrant  upon  the  same  cotton,  alleging 
I  doe  him  as  rent  of  the  land  upon  which  said  cotton 
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was  produced,  four  bales  of  cotton  of  the  value  of  $297,  be- 
sides interest  and  costs.  And,  whereas,  T.  C  and  D.  L 
Turner  did,  on  November  14th,  1871,  place  in  the  han<l8of 
the  sheriff  a/. /a.  in  favor  of  said  firm  versus  the  said  Mark 
Johnston,  claiming  that  said  Ji,  fa,f  issued  upon  the  fore- 
closure of  a  lien  for  provisions  furnished  said  defendant,  in 
the  sum  of  $147  16,  besides  interest,  costs  and  attornejf's 
fees.  And  on  the  same  day  E.  P.  Clayton  &  Comfsnj 
placed  in  the  hands  of  the  sheriff  of  Hancock  county  tbor 
Ji.fa.y  claiming  that  the  same  issued  upon  the  foreclosare  of 
a  lien  against  said  Johnston,  in  their  favor,  for  commeEciil 
fertilizers  furnished,  for  the  sum  of  $294,  besides  ioterest, 
costs  and  attorney's  fees.  And,  whereas,  it  is  agreed  betwwi 
all  the  parties  above  mentioned  that  the  land  upon  whiek 
this  cotton,  so  levied  upon  and  sold,  was  raised,  was  tb 
property  of  Alexander  Guill,  who,  for  the  year  1871,  wntdl 
the  same  to  Sidney  C.  IShivers,  as  will  appear  by  the  writfcBi 
contract  between  said  Guill  and  Shivers,  now  in  Court,  lod 
that  the  said  Shivers  subsequently,  and  for  the  same  yeaf) 
and  without  the  consent  of  the  said  Guill,  sub-let  tbelattl, 
aforesaid  to  Mark  Johnston. 

"Now,  for  the  purpose  of  procuring  a  distribution  of  tbi 
fund  arising  from  the  sale  of  said  cotton,  according  to  tk|< 
law,  and  which  fund  is  in  the  sheriff's  hauds^  all  the  partii* 
to  this  agreement,  while  contending  for  the  priority  eacbd^ 
his  own  claim,  and  resisting  the  validity  of  every  other 
and  especially  the  pleadings  upon  which  said  claims  are 
have  agreed  upon  the  above  statement  of  facts,  and,  wir 
a  jury,  to  submit  all  questions  to  the  decision  of  the 
ing  Judge,  consenting  that  he  may  hear  evidence  as  to 
ney's  fees,  provided  he  should  hold  that  the  execution 
brought  the  money  into  Court  should  not  be  first  paid. 

(Signed)  "C.  W.  DuBosE, 

'*  Attorney  for  Guill,  Shivers,  Clayton  &  Co.,  and 

(Signed)  "Frank  A.  L1TII4 

"John  B.  Jobdaj^ 
"Attorneys  for  R.  A. 
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9on  moved  to  dismiss  the  distress  warrant  of  Shivers 
»  following  grounds,  to-wit : 

(ecause  Shivers  was  not  a  landlord,  and  had  no  such 
in  the  land  as  would  authorize  him  to  distress  a  sub- 

ecause  the  warrant  was  such  a  process  as  could  not 
3ed,  having  been  made  returnable  to  a  Justice  Courty 
ran  amount  beyond  its  juris<1iction,  to^wit:  $297, 
:!ourt  sustained  the  motion  and  dismissed  the  warrant, 
red  the  money  held  in  Court  until  the  landlord  could 
lis  pleadings. 

>nd  distress  warrant  was  substituted  in  favor  of  Shi- 
ich  was  also  dismissed,  on  motion.  A  third  distress 
in  favor  of  the  same  plaintifiT,  was  presented,  held 
id  the  fund  in  Court  ordered  paid  to  it.  To  which 
counsel  for  Harrison  excepted,  and  now  assign  the 
error. 

Jordan  ;  F.  L.  Little,  by  brief,  for  plaintiff  in 
I.  Fi.  fa.  can  attack  distress  warrant:  7  Ga.  R.,  52. 
relation  of  landlord  and  tenant  must  exist  to  support 
warrant :  Code,  sec.  2253 ;  Tay.  on  Lan.  and  Ten., 
Tenant  cannot  sub-let:  Code,  sec.  2253;  41  6a. 
;  Smith  vs.  Turnley,  adm'r,  pamph.  Dec.,  p.  85,  July 
1.     3.  Distress  warrants  of  Shivers  should  be  dis- 

Code,  sec.  4010,  et  seq,;  7  Ga.  R.,  52.  Are  not 
>le :  26  Ga.  R.,  577 ;  6  Ga.  R.,  159 ;  Code,  sec.  3453. 
Oourt  misconstrued  the  decision  in  41  Georgia  Re- 
J;  43  Ga.  R.,  339.  5.  Harrison's  fi.  fa.  entitled  to 
3  ooansel  fees :  14  Ga.  R.,  89 ;  Ibid,,  320. 

^DuBosE,  by  brief,  for  defendant    Sections  2260 

8  of  the  Code  construed  in  39  Georgia  Reports^  17 ; 

JBL,  98. 

:  }p  .■ 

^f  iJadge. 


mot  gone  into  the  numerous  questions  made  on 
nid  difltress  warrants.    If  the  final  judgment  of  the 
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Court  was  right,  all  these  are  immaterial.  We  see  no  error 
in  the  action  of  the  Court  in  refusing  to  dispose  of  this 
money  until  the  landlord  could  get  his  distress  warrant  into 
shape.  The  cotton  was  made  on  tlie  land,  and  the  lien  of 
the  landlord  for  his  rent  was  the  highest  claim  upon  it: 
Code,  section  2260.  As  to  the  actual  cultivation  of  the  soil, 
Guill  was  the  landlord — (see  the  case  of  Burnett  &  OompoMfVi, 
Bich,  January  Term,  1872,)— and  was  entitled  to  themoo^ 
this  cotton  sold  for.  It  would  be  a  very  lame  tribunal,  if  ft 
Court  was  compelled  to  direct  money,  going  properly  to  oiM 
person,  to  be  paid  to  another,  when  it  was  possible,  hj  m 
hour  or  two  delay,  to  adjudge  it  to  its  right  owner.  latlie 
distribution  of  money  raised  by  its  own  prooess,  even  eom- 
mon  law  Courts  sit  as  Courts  of  equity,  and  especially  is  that 
true  in  this  State. 
Judgment  affirmed. 


C.  Lopez,  plaintiff  in  error,  vs.  Felix  McArdle,  adminii* 
trator,  defendant  in  error. 

A  claim  by  one  partner  against  his  co-partner  for  an  unasceitiiMft 
amount,  growing  out  of  partnership  transactions,  and  which  etali^ 
be  ascertained  by  a  settlement  of  the  partnership  eoncems,  ii  M^^ 
quired,  before  such  settlement,  to  be  given  in  for  taiuUion.  Hai% 
where  a  bill  is  brought  to  compel  such  a  settlement  of  a 
which  ceased  business  without  formal  dissolution,  before  Jonei 
it  is  not  necessary  for  complainant  to  file  an  affidavit  of  payBM^ 
taxes  on  the  claim  sought  to  be  enforced. 

Relief  Act  of  1870.    Tax  affidavit.     Partnership. 
Judge  Harrell.    Muscogee  Superior  Court.    May! 
1871. 

C.  Lopez  filed  his  bill  against  Thomas  Brassill  fori 
ment  of  the  partnership  business  of  the  firm  of 
Lopez.     Pending  the  suit,  the  defendant  died, 
McArdle,  his  administrator,  was  made  a  part/. 
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luse  came  on  to  be  tried,  the  defendant  moved  the  Court  to 
ismiss  the  bill,  upon  the  ground  that  the  same  was  founded 
poD  a  contract  made  prior  to  June  Ist,  1865,  and  no  affida- 
it  IS  to  the  payment  of  taxes  had  been  filed,  as  required  by 
te  law.  It  was  admitted  that  the  bill  was  filed  for  an  ao- 
nnt  and  settlement  of  a  partnership,  which  was  created  and 
nsfced  prior  to  June  Ist,  1865;  that  the  business  of  said 
uto^^hip  was  closed  on  the  16th  day  of  April,  1865,  and 
lat  there  h^d  been  no  settlement  at  any  time  between  the 
irtoers. 

The  Court  dismissed  the  case,  and  plaintiff  in  error  ex- 
pted  and  assigns  said  ruling  as  error. 

William  Dougherty;  Blandford  &  Crawford;  B, 
.  Thornton  ;  W.  F.  Williams,  for  plaintiff  in  error, 

L.  T.  Downing,  for  defendant. 

Montgomery,  Judge. 

This  was  a  bill  filed  by  one  partner  against  his  oo-partner 

*  an  aooount.     The  business  of  the  partnership  was  broken 

•  by  the  raid  of  General  Wilson,  on  the  16th  April,  1865. 
le  bill  alleges  that,  by  the  terras  of  the  partnership,  the 
lendant's  intestate  received  and  paid  out  all  moneys  of  the 
poeta  and  kept  the  books ;  that  large  profits  were  made,  all 
'which  went  into  the  hands  of  the  defendant's  intestate, 
i  Uiat  he  had  never  accounted  with  complainant.  The 
nrer  denies  the  partnership,  but  with  that  we  have  nothing 
jSi^  as  tiie  bill  was  dismissed,  on  motion  of  defendant,  for 

of  a  tax  affidavit.     In  considering  the  correctness  of 

il,  we  must  assume  the  allegations  of  the  bill  to 

^juid  if  they  are,  it  was  the  business  of  the  defendant 

^  the  taxes,  by  the  terms  of  the  partnership,  to  say  noth- 

*  the  impossibility  of  the  complainant's  making  an  in- 

li  retam  of  his  interest,  with  no  data  to  found  it  upon. 

It  reversed. 


»u    * 
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Isaac  Cheney  and  Alfred  L.  Acee,  plaintiflB  in  ercoTy 
V8.  John  H.  "Walton,  defendant  in  error. 

Isaac  Cheney  and  William  H.  McCroey,  plaintiftio 
error,  vs,  John  H.  Walton,  defendant  in  error. 

Wliere  a  defendant  seeks  a  new  trial,  on  acconnt  of  lus  hamg  biM 
providentially  prevented  from  being  present  in  Conrt  when  the  ja^l 
ment  was  rendered,  and  thus  deprived  of  the  benefit  of  his  teitiaMH7i 
it  is  necessary  that  he  should  show,  affimmtivelyi  the  fkcts  he  eostf 
have  proven,  so  that  the  Court  can  judge  of  the  materiaUty  of  III 
same.    (R.) 

!New  trial.  Before  Judge  Johnson.  Talbot  Sapmr 
Court.    March  Term,  1872. 

Tlie  two  cases  above  stated  were  argued  together.  All  thi 
facts  necessary  to  an  understanding  of  the  cases  are  set  foA 
in  the  decision  of  the^Court. 

Blandford  &  Crawford  ;  J.  M.  Matthews,  for  plaia- 
tiflfe  in  error. 

E.  H.  WoRRiLL ;  B.  Hill,  for  defendant.  i 

Warner,  Chief  Justice. 

This  was  a  motion  for  a  new  trial  on  the  gronnd  thitf 
defendant  was  absent  from  the  Court  when  the  judg 
was  rendered  against  him,  on  account  of  the  sickness  of  I 
wife,  and  that  if  he  iiad  been  present  at  the  trial  he  i 
have  proved  and  shown  that  the  plaintiff  had  not  paid  ( 
legal  taxes  chargeable  by  law  on  said  contract  for  each  I 
every  year  from  the  making  or  implying  of  said  conti 
the  income  thereof.  It  appears,  from  the  bill  of  ei 
that  the  plaintiff,  on  the  trial,  did  prove  the  payn 
taxes,  as  set  forth  in  his  affidavit.  The  motion  fori 
trial  was  overruled,  and  the  defendant  excepted.  Th 
no  brief  of  the  evidence  filed  as  the  rule  of  Conrt  i 
and  the  Court  may  have  overruled  the  motion  on  thal| 
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at  we  think  the  defendant's  affidavit  was  not  sufficient  to 
ithorize  the  Court  to  have  granted  the  motion.  The  de- 
ndant  should  have  shown  to  the  Court  the  fads  which  he 
old  prove,  going  to  show  the  plaintiff  hail  not  paid  the 
xeSy  and  by  whom  he  could  prove  the  same,  so  that  the 
jurt  might  judge  whether  the  facts  would  probably  change 
e  result  if  a  new  trial  was  granted,  and  the  affidavit  of  the 
Itness  by  whom  he  expected  to  prove  the  facts  as  to  what 
1  would  swear  in  relation  to  the  non-payment  of  taxes  by 
e  plaintiff.  In  order  to  get  rid  of  a  judgment  and  have  a 
w  trial,  the  defendant  should  have  shown  affirmatively  to 
B  Court  the  facts  he  could  prove,  so  that  the  Court  could 
ye  judged  of  the  materiality  of  the  same;  the  judgment  of 
e defendant  and  the  judgment  of  the  Court  might  differ 
to  the  effect  of  the  proof  which  the  defendant  might  offer 
to  the  non-payment  of  the  taxes,  the  more  especially  when 
}  plaintiff  had  proved  on  the  trial  that  he  had  paid  them. 
Let  the  judgment  of  the  Court  below  be  affirmed. 


[E  Southwestern    Railroad   Company,  plaintiff  in 
error,  vs.  Edward  L.  Felder,  defendant  in  error. 

Where  goods  are  shipped  by  railway,  and  arrive  at  their  destination 
rilhin  the  asnal  time  required  for  transportation,  and  are  there  de- 
HMted  by  the  company  in  a  place  of  safety  and  held  by  them  ready 
i'be  deCvered  on  demand,  their  liability  as  common  carriers  ceases, 
the  cnstom  of  trade  is  shown  to  be  otherwise  as  to  delivery,) 
I  tint  of  warehonsemen  commences. 

» to  the  consignee,  where  the  goods  arrive  on  time,  is  neces- 
^.|p  reduce  the  liability  of  the  company  from  that  of  common  car- 
Ktliat  of  warehousemen. 

k'^oods  arrive  out  of  time,  and  afler  they  have  been  demanded 
reOBtignee,  it  might  reqnire  notice  of  their  arrival  to  the  con- 
a  reasonable  time  after,  to  relieve  the  company  from  the 
f  liability  imposed  by  law  upon  a  common  carrier. 

oarriers.     Warehousemen.     Notice.     Custom. 
I>judg6  Cous.    Houston  Superior  Court.    December 
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Edward  L.  Felder  brouglit  assumpsit  against  the  South- 
western Railroad  Company  for  the  sum  of  ^200,  besideB  in- 
terest.    The  declaration  alleged  that  on  the  day  of 

November,  1870,  at  Macon,  defendant  received  from  plaiiH 
tiff,  for  a  valuable  consideration,  six  bundles  of  iron  cotton- 
ties  and  seven  rolls  of  bagging  of  the  value  of  $200,  tod 
undertook  to  transport  and  deliver  the  same  to  JaineBE 
Barrett,  at  Fort  Valley,  without  unreasonable  delay,  whiek 
defendant  has  failed  to  do. 

The  defendant  pleaded  the  general  issue,  and  for  foitiicr 
plea  ^' that  said  goods  were  shipped  on  November  Stb,  Ii4 
arrived  at  Fort  Valley  on  that  day,  and  that  said  goods vdi: 
unloaded  and  placed  in  the  depot  ready  to  be  delivered  wIm|. 
called  for ;  that  said  goods  remained  in  the  depot  until  Str; 
vember  12th,  at  night,  when  the  depot,  with  these  goodsyVMl 
consumed  by  fire  without  fault  on  the  part  of  this  defendairtp 

The  case  was  submitted  to  the  jury  upon  the  fblloviif; 
statement  of  facts: 

^^It  is  agreed  that  the  Southwestern  Railroad  Comptnyil 
a  regularly  cliartered  corporation  under  the  laws  of  this  SUftft 
that  they  have  a  depot  and  an  agent  at  Fort  Valley,  in  4| 
county  of  Houston,  and  that  W.  A.  Skellie  is  the  agent,  «i. 
has  been  regularly  served ;  that  said  Railroad  Company  itj 
ceived  for  shipment  on  the  4th  day  of  November,  187(^ 
their  depot,  in  the  city  of  Macon,  six  bundles  of  iron 
ties  and  seven  rolls  of  bagging,  and  that  on  the  5th  dif 
November,  1870,  they  were  carried  over  the  company's 
to  Fort  Valley,  and  unloaded  and  placed  in  the  depoif 
Fort  Valley  on  that  day;  that  said  bagging  and  ties 
consigned  to  J.  E.  Barrett,  Fort  Valley ;  that  on  the  II 
day  of  November,  1870,  plaintiff  sent  up  money  by 
Gordon  to  pay  the  freight  due  said  oomimny;  that 
did  on  that  day  pay  the  freight  on  these  goods,  but  di 
deliver  the  freight  bills  to  £.  L.  Felder  until  tlie 
of  the  12th,  in  Perry,  a  distance  of  twelve  miles  from 
Valley. 
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''It  is  further  agreed  that  the  depot  was  consumed  by  fire 
k  the  night  of  the  12th  of  November,  1870,  and  that  the 
ods  sued  for  in  this  action  were  consumed  in  said  depot ; 
at  actual  notice  of  the  arrival  of  said  gooils  at  the  depot  in 
wt  Valley  was  not  given  to  plaintiff  until  the  evening  of 
e  12tb,  when  the  bills  of  freiglit  were  delivered  by  Mr. 
>rdon  to  plaintiff,  in  Perry. 

''It  is  further  agreed  that  said  goods  and  the  freight  were 
the  value  of  $151  50. 

^'It  is  further  agreed  that  W.  A.  Skellie,  the  agent  at  Fort 
alley,  went  into  the  main  body  of  the  depot  at  about  seven 
slock  on  the  night  of  the  burning  without  a  light  or  fire  of 
ty  kind;  that  there  was  no  evidence  of  fire  discovered  by 
m  in  the  depot ;  that  he  then  went  into  the  office  of  the 
init  ID  said  depot  and  remained  there  until  about  nine 
dock,  at  which  time  he  left,  and  that  within  one  half  hour 
ber  he  left,  the  depot  was  discovered  to  be  on  fire;  that  the 
igin  of  the  fire  is  unknown  to  defendant,  and  that  the  fire 
ig^naied  in  the  main  body  of  the  building,  and  not  in  the 
ke  of  the  agent,  and  is  supposed  to  have  originated  from 
ootaneous  combustion. 

*It  is  further  agreed  that  the  depot  was  opened  as  usual  on 
e  day  of  the  burning,  and  that  E.  L.  Felder  notified  Mr. 
KKtty  the  party  to  whom  the  goods  were  consigned,  that 
|tepected  the  goods  some  days  before  the  burning,  but  that 
ett)  had  not  been  notified  of  the  arrival  of  the  goods 
I  depot." 

I  jury  returned  a  verdict  for  the  plaintiff  for  $161  60, 

t  interest  and  costs. 

\  defendant  moved  for  a  new  trial  upon  the  following 
,  to-wit : 

Beoaase  the  verdict  of  the  jury  is  without  evidence 
i  it,  and  is  strongly  and  decidedly  against  the  weight 

the  verdict  is  contrary  to  law. 
the  Court  erred  in  charging  the  jury  as  fol- 
ilo-wit:    ''That  defendant's  strict  liability  as  a  com- 
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mon  carrier  continued  a  reasonable  length  of  time  after  the 
goods  liad  arrived  at  the  place  of  destination  to  enable  plais- 
tiff  to  remove  them,  and  that  it  was  for  the  jury  to  det* 
mine  whether  seven  or  any  other  number  of  days  were  i«r 
sonable.  If,  in  the  opinion  of  the  jury^  the  len^^th  of  tioe 
that  these  goods  remained  in  the  dep<»t  after  their  arrival, 
was  unreasonably  long,  and  that  plaintiff  could  and  shonU 
have  removed  them  at  an  earlier  date,  then  defendant  ns  j 
not  liable;  but  on  the  contrary,  if  the  time  they  remained  ii 
the  defendant's  depot  was  not  unreasonable,  then  defa 
was  liable  and  the  jury  should  so  find«  That,  in  the  opiMi 
of  the  Court,  it  was  not  the  duty  of  the  railroad  onmptnyl 
send  notice  to  parties  of  the  arrival  of  goods  at  their  < 
this  would  bean  unreasonable  requirement,  such  as  the  1 
does  not  impose  on  carriers  of  this  kind.  Railroad  ( 
nies  as  common  carriers,  however,  are  bound  as  sudii 
goods  have  been  unloaded  from  the  cars  for  a 
length  of  time,  and  what  is  a  reasonable  length  of  time  ill 
question  for  the  jury  alone  to  determine." 

4th.  Because  the  Court  erred  in  refusing  to  charge  i 
jury  as  requested,  to- wit : 

Ist.  "That  if  the  jury  were  satisfied,  from  the  cvideneel 
this  case,  that  plaintiffs  shipped  goods  over  the  defei 
road  and  that  said  goods  arrived  safely  at  the  place  of  < 
nation  and  were  then  unloaded  from  defendant's  can  I 
placed  in  the  depot,  and  there  remained  for  b\t  or  i 
days,  ready  to  be  delivered  when  called  for  by  plain 
his  agent,  and  were  after  that  time  consumed  by  fire^l 
their  strict  liability  as  common  carriers  ceased.'' 

2d.  "  That  if  defendant's  liability  as  common  carricn| 
terminated,  then  they  were  only  liable  to  exercise  nrdb 
diligence  in  taking  care  of  the  goods,  and  if  the  firet 
nated  without  carelessness  on  the  part  of  defendant  wuii 
sumed  the  depot  and  with  it  the  goods  sued  for,  then] 
was  not  entitled  to  recover," 

In  a  note,  the  Judge  states  that  this  second 
given  in  charge  as  asked. 
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The  motion  for  a  nemr  trial  was  overruled  by  the  Court, 
■d  defendant  excepted  and  now  assigns  said  ruling  as  error. 

yf.  S.  Wam-ace,  for  plaintiff  in  error. 

*lfo  appearance  for  defendant. 

MosTQOUJiRY,  Judge. 

"Very  little  need  be  added  in  this  case  to  the  judgment  of 
A  Gonrt  as  contained  in  the  head  notes.  The  decision  as 
'^^the  neoessitj  of  notice  to  the  consignee  may  seem,  at  first 
ttaee,  to  conflict  with  The  Bovie  Railroad  Company  vs. 
lIKnifi,  Oahoi  &  Company ^  14  Georgia j  277.  The  ques- 
i*i  of  notice  to  the  consignee  was  not  in  that  case.  It  was 
ii^t  in  trover,  and  the  Court  held  that,  although  the  rail- 
^  made  a  wrong  delivery  of  the  freight  sued  for,  yet  the 
lapany  were  not  liable  for  a  conversion  until  demand  and 
baal.  Judge  Lumpkin's  remarks  as  to  the  necessity  of 
Hoe  are  merely  incidental.  At  all  events,  such  is  not  now 
he  custom  of  trade,"  and  we  think  section  2044  of  the 
Se  dispenses  with  the  notice  in  this  case  and  relieves  the 
lintiff  in  error  of  liability  as  a  common  carrier  afler  trans- 
jon  of  the  freight  within  the  accustomed  time,  a  deposit 
;;in  a  place  of  safety,  and  the  holding  of  it  there  ready 
livery  on  demand.^  If  a  different  custom  prevails  the 
should  show  it.^  The  liability  of  warehousemen 
till  delivery,  but  there  is  no  pieteuce  that  the 
in  error  can  be  held  res}>onsible  under  the  law  ap- 
to  bailees  of  that  class.  If  the  goods  had  arrived 
time,  and  after  demand  made  by  the  consignee,  the 
might  then  be  liable  as  common  carriers  until  no- 
t  ilM  eonsignee  and  for  a  reasonable  time  after. 

ily  parties  shipping  goods  by  railways  should  in- 
Ives  as  to  the  time  of  arrival  of,  the  transi)orting 
govern  themselves  accordingly.    To  require  rail- 
give  notice  to  every  consignee  of  the  arrival  of  his 
»wou]d  impose  an  unnecessarily  heavy  burden  upon 
,  with  DO  corresponding  benefit  to  the  consignee^  who 
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oertainly  should  keep  himself  informed  as  to  the  transporti* 
tion  of  his  property  when  it  can  be  so  easily  done. 
Judgment  reversed. 


David  Cohen,  plaintiff  in  error,  v8.  Geobge  A.  WsifiU^ 
defendant  in  error. 

The  motion  for  a  new  trial  in  this  case  was  properly  OTemledi  theiw 
diet  not  being  decidedly  and  strongly  against  the  weight  of  eridoMk 
and  the  discretion  of  the  Court  as  to  the  continuance,  not  hamg  bN^ 
ID  our  opinion,  abased. 

New  trial.  Continuance.  Before  Judge  Gibson.  Biek 
mond  Superior  Court.     January  Term,  1872.  , , 

George  A.  Weigle  instituted  proceedings  in  the  Saperfij 
Court  of  Richmond  county  to  establish  a  note  alleged  ft 
have  been  made  by  David  Cohen,  as  follows,  to-wit :         ^ ' 

"  $150.  Augusta,  Ga.,  June  15th,  1869. :  j 

"  One  day  after  date  I  promise  to  pay  to  the  order  el 
George  A.  Weigle  one  hundred  and  fifty  dollars  for  ?aiai 
received,  with  interest  from  date. 

"(Signed)  D.  Cohex.''   " 

The  defendant  pleaded  the  general  issue  and  non  edfaOttt^ 
The  following  testimony  was  introduced  upon  the  tritl:   i 
Irwin  Hicks,  sworn  :  Called  on  Cohen  for  Weigle,  toeol* 
lectanote;  the  amount  was  $150;  Cohen  promised  to 
the  note;  this  was  in  1869,  think  some  time  in  tbe&lli 
that  year;  thinks  Cohen  paid  Colclough  a  hat  on  the  not 
thought  the  copy  attached  to  petition  was  same  as  tbeM 
he  presented.     Witness  was  shown  a  draft  as  follows : 

$300.  Augusta,  August  12, 1867. 

p-^S  §       On  the  15th  of  November  next,  pay  to  theordefi 
^  g  George  Weigle  three  hundred  dollars,  value  iweim 
I O  and  charge  the  same  to  account  of 
^a  (Signed)  D.  GOHEf. 

To  M.  Cohen. 


ATLANTA,  JULY  TERM,  1872.  439 

Cohen  r«.  WeJgle. 

^  

*  Don't  recollect  if  such  paper  was  ever  in  his  possession ; 
«ui't  saj  if  it  was  drawn  bj  David  or  Morris  Cohen ;  the 
i^ture  might  be  taken  for  either  a  D  or  an  M ;  this  paper 
ii  not  a  note;  can't  swear  positive  that  the  copy  note  attached 
to  petition  is  like  the  note  he  presented ;  can't  say  what  year 
ft  purported  to  have  been  drawn  in,  but  think  it  was  1869. 

'  George  Weigle,  sworn :  David  Cohen  gave  him  a  note  for 
llfiO;  thinks  the  copy  attached  to  petition  is  a  substantial 
^Ntpf  of  note  given  him  ;  sold  to  David  Cohen  a  roan  horse, 
iM  bis  brother  Morris  was  his  security ;  D.  Cohen  did  not 
mh  his  brother  to  know  tlmt  he  was  going  to  pay  part  of 
^  purchase,  to-wit :  $150  ;  sold  the  horse  for  $450  ;  Morris 
P^en  gave  me  two  notes  for  $150  each,  and  David  Cohen 
^$150  more,  making  the  $450.  [Here  defendant's  counsel 
libited  to  witness  the  draft  shown  to  and  mentioned  in 
Hick's  testimony,]  This  draft  is  drawn  by  David 
en  on  Morris  Cohen,  and  payable  to  his  order;  it  is  for 
S|90O;  thought  he,  Morris  Cohen,  had  given  two  notes  to 
||iB;  witness  never  had  but  one  transaction  with  either  Mor- 
■lor  David  Cohen  where  any  note  or  other  valuable  paper 
^RM  given  him.  After  looking  at  the  draft  witness  is  not 
p]Rpared  to  say  that  the  copy  attached  to  his  petition  is  like 

r  paper  given  him  by  D.  Cohen. 
dependant's  testimony. 

P*  David  D.  Macmurphy,  sworn :  Witness  is  Clerk  of  Eich- 
POod  Superior  Court ;  petitioner's  counsel,  Mr.  Foster,  sent 
Mness  word  some  months  ago  to  dismiss  this  case;  he  did 
M  do  so  because  the  costs  were  not  paid. 

H.  Clay  Foster,  sworn  :  Called  upon  A.  D.  Picquet,  at- 
htney  for  Cohen,  for  an  acknowledgment  of  service  after 
Bb%  oase  had  been  passed  in  the  Superior  Court  and  that 
t^Diirt  adjourned,  in  order  to  get  the  case  in  the  City  Court, 
1^  thereby  avoid  the  delay  consequent  upon  the  next  term  of 
Superior  Court;  he  told  Mr.  Picquet  he  would  order  the  case 
1^  tbe  Superior  Court  dismissed,  and  as  soon  as  he  returned  to 
'i%  office  sent  word  to  the  Clerk  to  dismiss  the  case,  and  be- 
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lieved  that  the  case  had  been  dismissed,  until  after  the  Jadp 
of  the  City  Court  had  decided  that  there  was  no  jurisdictioi 
in  the  City  Court;  after  the  adjournment  of  the  City  Cont 
went  to  the  Clerk's  office  with  petition  in  same  casetobegift 
de  novo,  when  the  Clerk  informed  him  that  the  origioal  cm 
had  not  been  dismissed,  as  the  message  he  received  was  to; 
dismiss  the  case  of  Weigle  V8.  Cohen,  the  case  sounding  mrt 
George  A.  Weigle ;  then  told  the  Clerk  if  he  had  not  dift^ 
missed  it  to  let  it  remain  on  the  docket;  met  Picqaettfiav^ 
days  afterward  and  told  him  the  Clerk  had  £iiled  to  dismiv:^ 
the  case  and  he  had  told  him  to  let  it  remain  ;  this  vnsmA 
ample  time  to  have  commenced  anew  in  the  Superior  OiMihl 
for  this  term,  and  had  Mr.  Picquet  objected  would  bavethn 
had  it  dismissed  and  commenced  over,  but  making  no  objaMi 
tion  witness  thought  he  had  none,  and  hence  be  allowed  JM 
to  remain.  i| 

Augustus  D.  Picquet,  sworn  ;  Witness  is  counsel  for  de^ii 
fendant;  after  the  June  Term  last  of  the  Superior  Court  hil 
adjourned  to  meet  in  October  last,  H.  Clay  Foster,  E^^l 
called  at  my  office  to  get  me  to  acknowledge  service  io 
same  case  to  the  City  Court,  when  he  stated  that  he  haddiN 
missed  or  would  dismiss  in  the  Superior  Court;  witiM 
never  would  have  made  such  acknowledgment  of  service 
cept  with  the  understanding  that  the  case  was  not  pendiif 
in  this  Court ;  witness  would  not  have  put  his  client  to  thj 
trouble  and  expense  of  defending  the  same  cause  of  actioni 
two  Courts  at  the  same  time. 

The  draft  copied  in  witness  Hick's  testimony  was  pot  ij 
evidence.  ^ 

David  Cohen,  sworn  :  Is  the  defendant ;  never  gave 
plaintiff  a  note  of  which  the  one  sought  to  be  establisbad  I 
a  copy  ;  never  gave  him  any  note  whatever ;  the  trai 
plaintiiT  speaks  of,  about  his  brother  and  he  buying  a 
occurred  in  1867  ;  plaintiff  drew  a  draft  on  defendant 
he  accepted ;  it  was  drawn  in  August  of  that  year,  mai. 
able  in  November  following;  the  draft  was  for  $15Qr  . 

The  jury  returned  a  verdict  establishing  the  oopj^ 
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Mt  note  aa  the  origiDal.  -  The  defendant  moved  for  a  new 
jtl,  npoa  the  following  grounds,  to-wit : 
UL  Because  the  Court  erred  when  this  case  was  called,  in 
it  allowing  the  defendant's  counsel  a  reasonable  time  to 
ova  that  the  petitioner,  through  his  counsel,  had  dismissed 
e  above  rule  in  this  Court,  and  had  obtained  thereby  an 
knowlcdgment  of  service  on  the  same  rule  in  the  City  Court 
Augusta;  that  said  dismissal  occurred  between  the  regular 
ine  Term,  last,  and  the  Adjourned  Term  of  this  Court,  in 
Btober  last,  the  rule  being  returned  to  the  June  Term,  1871, 
l.thia  Court,  but  directed  petitioner's  counsel  to  go  on  with 
fcoaae  to  the  jury.  That  then  defendant's  counsel  stated  to 
•  Court  that  he  had  not  his  witnesses  or  client  present,  not 
lieviDg  tliat  )>etitioner's  attorney  would  call  the  case  up 
te  again,  after  telling  him  he  would  dismiss,  and  obtained 
«  acknowledgment  of  service  in  the  City  Court  on  the  same 
tfey  in  aubetance,  though  it  was  dismissed  in  said  City  Court, 
le  Court  erred  in  not  continuing  the  case,  and  in  saying  to 
jfaodaut's  counsel  that  he  would  allow  him  time  to  get  his 
hot  here,  and  the  Court  directed  a  bailifiT  to  go  for  the  de- 
liant,  or  said  to  defendant's  counsel,  "  send  Mr.  Davis  after 
i;*'  Davis  being  absent,  another  bailiff  was  dispatched, 
rtoon  returned  with  the  defendant. 

Because,  when  the  defendant  appeared  in  Court,  and 

el  was  preparing  a  showing  for  a  continuance,  the 

I  femarked  that  he  would  require  no  written  showing, 

i  defendant's  counsel  remarked  that  he  was  not  prepared 

'to  trial,  on  account  of  the  absence  of  John  W.  Talia- 

^b7  whom  he  expected  to  show  by  the  records  and  papers 

,  Clerk  of  the  City  Court  of  Augusta,  that  this 

jptnle  had  been  acted  upon  in  said  Court;  also,  to  show 

rledgment  of  service  on  the  same,  and  that  he  ex- 

to  prove  by  one  J.  P.  Fox  that  said  Fox  drew  the 

;  defendant  gave  petitioner,  and  that  he.  Fox,  did 

%Wn  note,  but  a  different  paper  altogether.     Peti- 

t  iboimael  said  he  would  admit  what  was  expected  to 


i 
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be  proven  by  Taliaferro,  when  the  Court  erred  again  in  direct- 
ing the  petitioner's  counsel  to  proceed  to  the  jury. 

3d.  Because  the  Court  erred  in  not  allowing  defendant  to 
make  his  showing  in  writing,  when  requested  particularlj  Id 
do  so  by  his  counsel,  in  order  tiiat  the  record  might'  beooo* 
pleted  as  to  a  showing  for  a  continuance. 

4th.  Because  the  verdict  was  contrary  to  evidence,  or  with- 
out evidence. 

6th.  Because  the  verdict  was  contrary  to  law. 

6th.  Because  the  verdict  of  the  jury  was  contrary  to  fti-*l 
charge  of  the  Court,  in  this :  The  Court  charged  the  jtaf^ 
"that  if  they  find  that  Weigle  is  moving  to  establish  &< 
of  a  note  payable  one  day  after  date,  and  dated  June  IM 
1869,  and  the  evidence  shows  that  Weigle  drew  a  dnAi 
Cohen,  and  it  was  accepted  by  Cohen,  the  proof  is  noti 
cient  to  establish  the  copy  presented  as  a  note  given 
Cohen."  Further,  the  .Court  charged  the  jury,  that  a  i 
covery  by  Weigle  on  the  copy  note  presented  would  be  i 
bar  to  a  suit  on  a  draft,  or  prevent  a  recovery  on  a  drafti 
cepted  by  Cohen  of  Weigle  in  the  year  1867." 

The  motion  for  a  new  trial  was  overruled  and  defei 
excepte<l,  and  assigns  said  ruling  as  error. 

A.  D.  PiCQUET,  by  brief,  for  plaintiff  in  error.    Astoll 
first  exception,  he  contends  that  his  counsel  should  havet 
allowed  to  show  that  the  case  had  been  dismissed,  or  thit I 
plaintiflT's  attorney  had  created  that  impression  by  hiai 
agement,  and  cites,  as  to  dismissal  of  cases:  Mountaia] 
Rowland  &  Ansley,  30  Ga.,  232.     And  as  to  agn 
tween  attorneys:  Henderson  vs.  Merrit,  38  Ga.,  231 
the  second,  that  it  is  error  for  a  Court,  without  raotiool 
either  side,  to  send  or  direct  that  a  defendant  be  sent  i 
showing  a  fixed  intention  to  force  a  trial,  and  calcuL 
prejudice  the  jury  against  the  defendant.     To  the  tliird,^ 
his  counsel  should  have  been  allowed  to  make  his  showiil 
a  continuance  in  writing.    It  was  the  duty  of  the  Coari^4 
out  leave  asked,  to  have  had  said  showing  reduced  to  \ 
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I  of  1853-4,  pamph.,  p.  62 ;  Code,  sec.  3472.  That  the 
viDg  was  a  good  one,  and  the  testimony  of  Fox  was  very 
erial  to  the  issue.  Fourth.  Verdict  contrary  to  law  and 
lOUt  evidence  to  support  it;  all  the  positive  evidence 
98  that  the  paper  was  drawn  in  1867,  and  not  1869 ;  that 
as  a  draft  and  not^a  note  that  Cohen  gave  Weigle:  Pace 
dealing,  21  Ga.,  464. 

r.  Clay  Foster,  for  defendant.  Ist.  The  rulings  com- 
ned  of  in  the  1st,  2d  and  3d  grounds  of  error  were  mat- 
resting  in  the  discretion  of  the  Court  below,  and  this 
rt  will  not  interfere  unless  abuse  is  shown :  Code,  sec. 
};  40  Ga.,  15 ;  30th,  831.  The  issue  joined  was  upon  a 
stion  of  fact,  viz :  was  the  paper  sought  to  be  established 
ite  or  draft?  this  was  matter  for  the  jury,  and  this  Court 
not  disturb  their  finding :  29  Ga.,  637  (3.)  3d.  It  is 
)i)jection  to  a  verdict,  that  it  is  contrary  to  the  charge  of 
Court,  if  the  charge  be  wrong:  15  Ga.,  253.  4th.  When 
Btantial  justice  has  been  done,  a  new  trial  will  be  refused: 
(k,  339  ;  37th,  235 ;  29  Ga.,  637  (3.) 

IdCay,  Judge. 

[|  to  the  continuance  it  was  in  the  discretion  of  the  Court, 
ecan  well  see  how  the  Judge  might  think,  from  the 

(iDces,  it  was  proper  to  grant  it.  There  is  evidence 
ify  the  verdict.     True,  it  is  contradicted  by  evidence 

defendant,  but  the  jury,  doubtless,  gave  greater^ 
f'te  the  plaintift*'s  testimony.     The  Judge  was  right  in 

t  new  trial. 

leot  affirmed. 
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William  H.  Wateins,  plaintiff  id  error,  r«.  SusakCa805| 
defendaDt  in  error. 

C.  holds  the  notes  of  W.,  which  are  not  jet  dae,  secured  hj  mortpp.  i 
Before  they  fall  due,  a  judgment  creditor  of  C.*8  issoes  gamishnat  i 
against  W.  and  obtains  judgment  against  the  gmniishee  for  th«  "■***^ 
of  C.'s  debt  to  him  (the  creditor),  which  is  leas  than  the 
the  notes.  After  judgment  against  the  garnishee,  bat  before  the 
fall  due,  they  are  set  apart  to  C.  as  personalty,  under  the  honestnl 
laws.  On  the  maturity  of  the  notes,  the  judgment  creditor  ii 
ecntion  against  the  garnishee  (which  was  levied  on  his  property),  vkl 
voluntarily  pays  the  amount  to  the  attorney  of  the  jadgment  crfdta 
Before  the  maturity  of  the  notes,  the  garnishee  had  written  notioetkrt 
they  had  been  set  apart  to  the  payee  as  personalty,  under  the 
stead  laws: 

Held,  That  C.  was  entitled  to  foreclose  the  mortgage  for  the  fnll  i 
of  the  notes.  If  the  money  has  not  passed  beyond  the  control  of  Ar 
Court,  it  should  be  ordered  to  be  paid  in  satisfaction  of  the 
judgment  in  preference  to  the  creditor's  judgment  against  thsfVrj 
nishee.  If  it  has,  C.  is  entitled  to  have  execution  against  the 
gaged  property,  the  owner  of  which  must  look  to  those  to  whm  W 
paid  the  money  for  remuneration. 

Foreclosure  of  mortgage.  Homestead.  GktmiahmenL  Bfc 
fore  Judge  TwiGGS.  Jefferson  Superior  Court.  NovcnAi 
Term,  1871. 

Susan  Cason  institute<l  proceedings  against  Willitni 
Watkins  to  foreclose  a  mortgage  given  to  secare  the  paj 
of  four  promissory  notes,  dated  January  1st,  1870,  duct 
months  after  date,  and  each  for  the  sum  of  $100. 

The  defendant  pleaded  that  a  judgment  io  ganiislil 
was  rendere<l  against  him  as  a  debtor  of  the  plaintiff  fir^ 
sum  of  $335  62,  which  he  was  compelled  to  satisfy;  tWl 
claims  a  deduction  from  plaintiff's  demand  to  the  i 
aforesaid. 

The  evidence  disclosed  the  following  state  of  fads: 
Dixon,  as  trustee,  commenced  suit  against  Susan 
Washington  Superior  Court,  and  had  process  of  gamll 
served  upon  William  H.  Walkius,  returnable  to 
Superior  Court.     He  recovered  a  judgment  agaiiiill 


ATLANTA,  JULY  TERM,  1872.    '         445 

Watkins  cs.  Canon. 

1  at  the  April  Term,  1870,  of  Washington  Superior 
t,  ii|)on  which  a  judgment  was  rendered  against  Wil-*^ 
H.  Watkins,  garnishee,  at  the  November  Term,  1870, 
ifferson  Superior  Court,  for  the  sura  of  $265  27,  with 
?8t  from  April  9th,  1868,  and  for  §14,  costs.  Execution 
88ued  npon  this  last  judgment  and  levied  upon  a  house 
lot  as  the  property  of  Watkins,  on  January  4th,  1871, 
)n  the  same  day  the  fi.  fa,  was  settled  in  full  by  the 
lent  of  335  62.  Ou  December  12th,  1870,  the  aforesaid 
issory  notes  and  mortgage  were  set  ai)art  to  Susan  Cason 
)ortion  of  her  exemption  of  personalty,  and  on  the  22d 
f  the  same  month,  William  H.  Watkins  was  notified  of 
act  in  writing. 

QDsel  for  the  defendant  requested  the  Court  to  charge 
nry,  "that  the  judgment  against  Watkins  in  Dixon's 
p  for  the  amount  of  Dixon's  fi.  fa,  against  Mrs.  Cason, 
,  payment  of  these  notes  of  Mrs.  Cason  against  Watkins 
!  amount  of  the  judgment  in  garnishment  against  Wat- 
and  the  only  right  in  these  notes  which  could  be  set 
as  an  exemption  of  personalty  for  Mrs.  Cason,  was  the 
nt  due  on  them,  less  the  amount  to  be  paid  Dixon  by 
:in8,  nnder  the  judgment  in  garnishment." 
e  Court  refused  the  above  request,  and  ciiarged  the  jury 
lows,  to-wit : 

charge  you,  gentlemen  of  the  jury,  that  when  Mrs. 
i  had  these  notes  set  apart  as  her  exemption  of  per- 
J,  they  were  no  longer  liable  to  tlie  judgment  in  gar- 
m^t  against  Watkins,  as  a  debtor  of  Mrs.  Cason,  and 
CjbwMi'a  lieo  on  these  notes  and  mortgage  became  supe- 
^^all  other  liens,  and  if  Watkins  paid  the  amount  due 
^viib  full  notice  that  these  notes  and  mortgage  had 
at  apart  as  an  exemption  of  personalty  for  Mr.  Cason, 
0&  liable  on  the  notes  and  mortgage  to  Mr.  Cason  for 
^(F^moanidue  upon  them,  the  notes  and  mortgage  being 
llfd- right  and  property  of  Mrs.  Cason,  her  homestead 
gif  ibiem  became  superior  to  Dixon's  garnishment  lien 
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The  jury  returned  a  verdict  for  the  full  amount  of  the* 
notes. 

The  defendant  excepted  to  the  refusal  to  charge,  and  to  the 
charge  as  given,  and  assigns  the  same  as  error. 

Carswell  &  Denny,  by  brief,  for  plaintiff  in  error.  1, 
Irrelevant  testimony  should  be  excluded  :  1  Greenleaf 's Et., 
sec.  50 ;  19  Ga.  R.,  569 ;  25  Ga.  R.,  714.  2.  Effect  of  jo^ 
ment  in  garnishment:  Code,  sees.  3230,  3491,  3492;  5Gt 
E.,  425;  8  Ga.  R.,  549;  30  Ga.  R.,  441. 

Cain  &  Polhill,  by  brief,  for  defendant.  1.  A  jttfc* 
ment  cannot  be  enforced  against  property  set  apart  as  a  holM- 
stead :  Const,  Art.  VII.,  sec.  1,  clause  2 ;  Acta  of  1868,  pt 
27.  2.  The  money  should  be  distributed  according  to 
priorities  allowed  by  law,  in  which  event  the  homesteid  isflt 
superior  lieu :  Code,  sec.  3489 ;  41  Ga.  R.,  320. 

Montgomery,  Judge. 

We  think  the  Constitution  controls  this  case,    Garnil 
ment  is  but  a  process  by  means  of  which  to  reach  property^ 
a  defendant  inaccessible  to  an  ordinary  execution.    Itbtfi 
greater  lien  upon  the  debt  garnisheed  than  an  execatioiil 
on  property  levied  on  by  it,  with  the  qualifications 
out  by  statute,  not  here  necessary  to  be  noticed.    The  | 
nishee  had  notice  that  his  debt  had  been  set  apart  to 
Cason  as  personalty  under  the  homestead  laws,  wA  I 
therefore,  it  was  not  liable  to  be  subjected  to  the  payn 
any  debt  due  by  her,  not  in  the  excepted  class.    It  i 
pretended  that  the  debt  due  the  garnishing  creditorc 
within  any  of  the  exceptions.     The  garnishee,  therefiji^f 
the  debt  in  his  own  wrong,  and  must  look  to  the 
whom  he  paid  the  money  for  reimbursement     If  tbel 
still  within  the  control  of  the  Court,  such  direotioa  < 
given  to  it  as  to  protect  the  garnishee.     If  the 
passed  beyond  the  control  of  the  Court,  Mrs.  Cawd 
tied  to  have  her  execution  against  the  mortgaged  j 

Judgment  affirmed. 
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^LIAM  M.  Lindsay,  by  his  next  friend,  plaintiff  in  error, 
.  The  Central  Railroad  and  Banking  Company, 
^fendant  in  error. 

*e  a  plaintiff  sues  for  damages  sagtained  from  having  been  pushed 
a  car  of  defendant,  while  in  raotioni  by  a  negra,  who  emerged  from 
\  car  and  stated  that  he  was  in  charge  of  the  same ;  this  declaration, 
less  brought  to  the  knowledge  of  the  defendant  or  its  agents,  who 
1  charge  of  the  train  at  the  time,  is  insufHcient  to  make  the  defend- 
',  liable  for  the  acts  of  the  negro  as  its  servant.     (R.) 

ailroads.  Master  and  servant.  Before  Judge  Cole. 
>  Superior  Court.     October  Term,  1871. 

or  the  facts  of  this  case,  see  tlie  decision. 

I8BETS  &  Jackson  ;  John  B.  Weems  ;  John  Butheb- 
D,  for  plaintiff  in  error. 

^  K.  DeGraffenried  ;  Lyon  &  Irvin;  Jackson, 
rroN  &  Basinoer,  for  defendant. 

rjLBNER,  Chief  Justice. 

his  was  an  action  brought  by  the  plaintiff  against  the 
odant  to  recover  damages  for  injuries  done  to  the  plain- 
by  the  defendant,  in  running  his  cars  on  his  road  and 
ijbly  qecting  the  plaintiff  therefrom.  It  appears  from 
lYidence  in  the  record  that  in  the  year  1864  the  defead- 
I  IMtaseuger  railroad  train  was  backing  slowly  into  the 
et^er  depot  at  Macon,  when  the  plaintiff,  who  was  about 
fmtB  old,  got  on  the  platform  of  the  second  car  from  tlie 
Mfy  when  the  train  was  some  forty  steps  from  the  depot; 
^ja  a  moment  or  two,  a  negro  man  emerged  from  the  car 
lh#'plaiform  on  which  the  plaintiff  was  standing,  and 
fi  UiB  what  he  was  doing  there?  Plaintiff  replied,  ^'Is 
kjlllljibiug  to  you?''  The  negro  said,  ''Yes,  I  have 
pt^^  this  car,"  and  told  plaintiff  he  must  get  off;  plain- 
IjiU^biin  he  would  not,  and  the  negro  began  to  shove  him 
liaintiff  resisted;  but  the  negro  succeeded  in  pushing  him 
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off,  and  he  fell  between  the  cars,  was  caught  on  the  track  and 
badly  injureil  and  maimed  by  the  wheels;  did  not  know  tiie 
negro  Avho  pushed  him  off;  never  saw  him  before,  and  Im 
never  seen  him  since;  did  not  know  whether  he  was  a  mu- 
latto or  black ;  does  not  know  that  he  was  an  eroplojee  of 
the  comi>any,  except  from  the  way  in  which  he  acted  and 
what  he  said.  The  father  of  the  plaintiff  testified,  that  ''b 
was  frequently  on  the  railroad^  about  the  depot^  daring  thi 
time  testified  about ;  is  acquainted  with  the  habits  and  cm- 
tom  of  the  Central  Railroad  in  backing  from  EastMacooti 
passenger  depot;  that  it  was  their  custom  to  allow  no  one M 
employees  on  the  train,  and  to  keep  the  cars  locked  mlil 
ready  to  receive  passengers,  and  their  rules  were  particuhiif 
stringent  in  the  then  condition  of  the  country;  it  may  betU 
some  |)ersons  did  sometimes  get  on  the  train  in  East  MaM 
and  cross  the  river  on  the  cars.''  This  is  all  the  evideaei 
going  to  show  that  the  negro  who  pushed  the  plaintiff  «f 
the  car  was  the  employee  or  servant  of  the  company. 

The  defendant,  as  a  railroad  company,  is  liable  nnder  Al 
law  for  any  damage  done  to  ))orsons  by  the  running  of  thdr 
locomotives,  cars  or  other  machinery  of  their  compaoj,* 
for  damage  done  by  any  person  in  the  employment  and 
of  such  company,  unless  the  company  shall  make  it  apptf| 
that  their  agents  have  exercised  all  ordinary  and 
care  and  diligence — the  presumption  in  all  cases  being 
the  company — and  the  question  is,  whether  the  evidence 
the  record  is  sufficient,  under  the  law,  to  make  a  j)rtM, 
case  of  liability  against  the  defendant  for  the  injuiy 
plained  of?  The  solution  of  that  question  depends 
on  whether  there  is  any  competent  legal  evidence  to 
the  fact  that  the  negro  who  pushed  the  plaintiff  off  of 
defendant's  train  was  their  employee  or  servant  at  the 
the  act  was  done.  By  the  common  law  if  a  servanti 
negligence,  does  any  damage  to  a  stranger,  the  maitar 
answer  for  his  neglect ;  but  the  damage  must  be  done 
he  is  actually  employed  in  his  master^ s  service  ;  oti 
servant  shall  answer  for  his  own  misbehavior.    By 
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very  person  is  liable  for  toiis  coDimitted  by  his  servant, 
ither  by  his  command  or  in  tiie  prosecution  and  within  the 
eope  of  his  business,  whether  the  same  be  by  negligence  or 
roloDtary.  Tiie  employer  is  not  responsible  for  iarta  oom- 
nitted  by  his  employee  when  the  latter  exercises  an  inde- 
paulent  business,  and  in  it  is  not  subject  to  the  immediate 
iirectiou  and  control  of  the  employer :  Code,  sections  2910- 
Bll.  To  make  the  railroad  company  liable  in  this  case 
tbere  must  be  some  competent  legal  evidence  that  the  negro 
vbodid  the  injury  to  the  plaintiff  on  their  train  was  in  the 
wploy  of  the  comi^ny  as  their  servant.  The  mere  fact  that 
kc  emerged  from  the  car  and  said  I  have  charge  of  this  car, 
Bid  pushed  the  plaintiff  off,  was  not  sufficient  competent 
1^  evidence  to  prove  that  he  was  the  servayd  of  the  com- 
^y;  be  might  have  been  there  without  authority,  in  the 
ioie  manner  as  the  plaintiff  was  on  the  platform  of  the  car; 
U8  declarations  and  acts  on  that  occasion,  without  more, 
toes  not,  in  contemplation  of  the  law,  establish  the  relation 
f  master  and  servant,  so  as  to  make  the  defendant  liable 
t  his  conduct.  The  fact  that  it  was  the  custom  of  the 
^pany  to  keep  their  cars  locked,  and  to  allow  no  one  but 
Kployees  on  their  trains  when  backing  down  to  the  passen- 
it  depot,  does  not  help  the  matter,  especially  as  there  is  no 
idence  that  the  negro  unlocked  the  car  from  which  he 
Wvgedy  and  that  persons  might  sometimes  get  on  the  train 
JBast  Macon  and  cross  tiic  river  on  tiic  cars.  The  mere 
dmtioQS  and  acts  of  the  negro,  unless  brought  to  the 
AMrledge  of  the  company  or  to  their  agents,  who  had  charge 
>4heir  train  at  the  time,  is  not  sufficient,  under  the  law,  to 
Ife  Ae  company  liable  for  his  acts  as  their  servant.  The 
itfon  of  master  and  servant  must  first  be  established  by 
ilpeCent  l^al  evidence  in  order  to  make  the  company  re- 
IJBilble  for  his  conduct.     There  is  no  evidence  that  the 

EBB  ever  in  the  employ  of  the  company  before  the  in- 
I  done — a  most  significant  omission,  if,  indeed,  he 
r  Bervant  at  that  time.     If  it  liad  been  shown  that 
hod  possession  of  the  keys  to  the  cars  of  the  train^ 
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or  had  unlocked  the  one  from  which  he  emerged,  or  waa 
cleaning  out  the  cars,  or  doing  other  acts  for  the  benefit  of 
the  company,  with  the  knowledge  of  the  defendant's  ageois 
who  had  control  of  the  train  at  the  time,  that  would  htn 
furnished  some  evidence  from  which  the  law  would  im^j 
that  he  was  an  employee  and  servant  of  the  oompaoy ;  bot 
to  hold  the  company  responsible  for  his  acts  as  their  serviDt^ 
or  to  allow  a  jury  to  do  so  under  the  evidence  ooDtaioed  is 
this  record,  would  be  to  establish  a  dangerous  preoedot 
which  we  are  unwilling  to  sanction.  We,  therefore,  affin 
the  judgment  of  the  Court  below  on  this  point  madeiDtk 
case,  but  express  no  opinion  in  relation  to  the  statute  of  lifl* 
itations. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


McCrary  &  Company,  plaintiffs  in  error,  vs.  AustkU^ 
Inman  &  Company,  defendants  in  error. 

When  a  mortgage  of  realty  in  Georgia,  is  executed  in  New  Yorkbcfc^ 
a  Commissioner  of  Deeds  only,  without  any  other  witness,  aCoirt* 
Chancery  has  jurisdiction  to  reform  and  foreclose  the  mortgage. 

Foreclosure  of  mortgage.  Reformation.  Attestation.  B^ 
fore  Judge  Johnson.  Talbot  Superior  Court.  March  Ttf% 
1872. 

Austell,  Inman  &  Company  filed  their  bill  against  Jo^ 
B.  McCrary  and  Isaac  McCrary,  partners,  using  the  I 
name  of  McCrary  &  Company,  containing  substantially 
following  allegations  and  prayer:  That  on  April  2l8t, H 
said  McCrary  &  Company  being  indebted  to  complau 
in  the  sum  of  $2,688,  made  their  promissory  note  for 
amount,  payable  to  complainants  twelve  montlis  afift:j{ 
date  thereof;  that  on  the  same  day,  to  secure  the 
of  sbid  note,  said  John  B.  and  Isaac  McCrary  mi 
cuted  and  delivered  to  complainants  their  mortgagt 
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serUin  lands  .situate  in  the  county  of  Talbot;  that  said 
nortgage  deed  was  executed  in  the  city  of  New  York,  in 
iie  presence  of  Edwin  F.  Corey,  Commissioner  for  the  State 
)f  Georgia,  to  take  acknowledgment  of  deeds,  etc.,  resident 
naaid  city;  that  no  other  witness  but  the  said  Corey  attested 
■id  mortgage  deed,  for  the  reason  that  it  was  the  belief  of 
xxDplainants  and  defendants  that  a  mortgage  executed  in 
ihe  presence  of  said  Corey,  as  Commissioner  as  aforesaid,  and 
itteeted  by  him  as  Commissioner,  wouhl  constitute  a  legal 
seeution  under  the  laws  of  the  State  of  Georgia  witliout  its 
leiog  attested  by  another  witness;  that  since  complainants 
wive  discovered  the  mistake,  they  have  requested  defendants 
>  take  the  aforesaid  mortgage  deed  back  and  to  deliver  to 
lem  one  properly  attested,  which  request  said  defendants 
ave  refused ;  prayer,  that  the  said  defendants  may  be  de- 
*ed  to  execute  to  complainants  a  mortgage  in  place  of  the 
le  therein  described,  attested  in  accordance  with  the  laws 
'  the  State  of  Georgia;  and,  further,  to  decree  that  defend- 
its  do  pay  to  complainants  the  sum  of  money  due  upon 
id  note  in  such  reasonable  time  as  the  Chancellor  shall 
iem  proper;  and,  npou  failure  so  to  do,  that  they  be  for- 
mer foreclosed  from  all  right  to  redeem  said  mortgaged 
iwiises ;  that  the  writ  of  subpcena  may  issue. 
Defendants  demurred  to  the  bill.  The  demurrer  was  over- 
ilfld  by  the  Court,  and  defendants  excepted  and  now  assign 
id  ruling  as  error. 

BLAin>FORD  &  Crawford;  Willis  &  Willis,  repre- 
|ted  by  W.  A.  Little,  for  plaintiflfe  in  error. 

iSi.  H.  WoRRiLL ;  B.  Hill,  for  defendants. 

^KlOHTGOMERY,  Judge. 

■'W*  think  the  facts  of  this  case  show  that  there  was  '^an 
lltti  ttibtake  of  the  law  as  to  the  effect  of  the  instrument 
I  diM  park  of  both  contracting  parties,"  and  that  ^  such 
Mike  operates  as  a  gross  injustice  to  one,  and  gives  an  un- 
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conscious  advantage  to  the  other."    The  ca3a  is*  therefore^ 
relievable  in  equity :  Code,  section  3067.     Equity  having 
acquired  jurisdiction  to  reform,  will  retain  it  to  forecl(»etke 
mortgage. 
Judgment  affirmed. 


C.  P.  Heartwell,  guardian,  plaintiff  in  error,  w.  Eu- 
BANKS  Tompkins  et  al.,  defendants  in  error. 

Where,  in  an  arbitration  between  the  guardian  of  a  minor  legatee  ul 
the  executor  of  an  estate,  it  was  decreed  that  all  the  notes  of  tbeeiU» 
should  be  turned  over  to  the  minor  as  her  property : 

nddf  That  in  a  pending  suit  on  one  of  the  said  notes,  proof  of  tUi 
award  excused  the  filing  of  the  affidavit  required  by  the  Act  of  Oct» 
ber  13,  1870,  and  this  is  not  met  by  proof  that  there  are  outstn^Bf 
debts  against  the  estate^ 

Relief  Act  of  1870.  Tax  affidavit.  Minor.  Before  Jodp 
Strozier.  Dougherty  Superior  Court.  January  Term,  1873. 

C.  P.  Heartwell,  as  guardian  of  Dollie  Tarver,  a  minor, 
brought  complaint  against  Euhanks  Tompkins,  James  E 
Hill  and  Benjamin  B.  Smith,  on  a  note  made  January  litr 
1860,  payable  twelve  months  after  date  "to  H.  A.  Tanrtfj 
exeoutor  of  C.  C.  Tarver,  executor  or  bearer,"  forthesam* 
$1,049. 

Plaintiff  introduced  the  following  evidence,  to-wit: 

1st.  The  note  sued  on. 

2d.  C.  P.  Heartwell,  who  testified  as  follows,  to-wit: 
the  note  sued  on  is  the  property  of  Dollie  Tarver,  a  mi 
that  in  1863,  he,  in  right  of  his  wife,  had  a  settlement 
H.  A.  Tarver,  and  received  from  him  one-third  of  the 
of  Paul  Tarver,  deceased,  to  which  she  was  entitled, 
his  will ;  that  the  remaining  two-thirds  of  the  estate 
ing  the  note  sued  on,  fell  to  the  share  of  Dollie  Tarver; 
there  are  some  outstanding  debts  against  said  estate 
cution. 
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3d.  All  award  made  June  23d;  1870,  on  a  case  between  H. 
.  Tarver,  executor,  and  C.  P.  Heartwell,  as  guardian  for 
bllie  Tarver,  a  minor,  showing  that  the  note  sued  on,  and 
I  other  notes  of  said  estate  in  tlie  hands  of  said  executor, 
»%  awarded  to  said  Dollie  Tarver,  and  fully  ratifying  the 
ttlement  made  in  1863. 

Plaintiff  closed.     Defendants  moved  to  dismiss  the  case, 
on  the  ground  that  there  had  been  no  proof  of  the  pay- 
mt  of  taxes  on  the  note  sued  on.     The  motion  was  sus- 
ned  by  the  Court  and  the  case  dismissed. 
Plaintiff  excepted  and  assigns  said  ruling  as  error. 

Vason  &  Davis;  R.  F.  Lyon,  for  plaintiff  in  error. 

Wright  &  Warren,  for  defendant. 

McCay,  Judge. 

The  14th  section  of  the  Act  of  October  13th,  1870,  ex- 
Msly  excepts  from  its  operation  debts  due  to  minors.  The 
)of  in  this  case  was  conclusive  that  this  note  was  the  prop- 
y  of  Dollie  Tarver,  a  minor,  and  that  it  had  l)een  hers  be- 
e  the  Act  of  October,  1870,  was  passed.  It  can  make  no 
ference  bow  she  obtained  it,  or  whether  the  former  owner 
it  had  complied  with  the  law.  If  the  debt  be  due  to  a 
IKHT,  the  affidavit  is  not  required.  That  there  are  still 
)t8  due  by  the  estate  from  which  tlie  note  came  to  her  can- 
;  change  the  fact  that  the  note  is  hers,  and  is  due  to  her. 
e  holders  of  the  debts  may  have  a  right  to  sue  the  execu- 
ifo  a  devastavity  and,  perhaps,  to  go  on  the  distributees  or 
itoOB  for  their  debts,  but  the  title  to  the  note  passed  to  her, 
ip  it  was,  by  the  final  decree,  declared  to  be  hers,  and,  as 
pt  in  the  hands  of  her  testamentary  guardian,  her  title  to 
pB  complete. 
|«i)gmeot  reversed. 

i- 

/ 
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John  D.  Smith,  plaintiff  in  error,  vs.  P.  L.  Turnley,  ad- 
ministrator, defendant  in  error. 

The  conditional  affirmance  of  the  judgment  of  the  Superior  Coart  hj 
this  Court,  which  requires  the  defendant  in  error,  who  was  plaintiff 
below,  to  write  off  a  portion  of  the  verdict,  the  whole  amoant  of 
which  was  in  controversy,  does  not  entitle  the  plaintiff  in  error  to 
enter  judgment  in  the  Court  below  for  the  costs  incurred  in  the  Sape* 
nor  Court  when  the  defendant  in  error  complies  with  the  conditioiL 

Costs  in  Supreme  Court.  Before  Judge  Pabrott.  Floyd 
Superior  Court.     January  Term,  1872. 

John  D.  Smith  moved  to  enter  up  a  judgment  against  P. 
L.  Turnley,  as  administrator,  for  the  costs  in  a  case  carried 
to  the  Supreme  Court  of  Georgia,  in  which  said  Smith  wM 
plaintiff  in  error,  and  said  Turnley  as  administrator,  defend- 
ant in  error.  The  judgment  of  the  Supreme  Court,  which 
was  made  the  judgment  of  the  Superior  Court,  was  as  fol- 
lows : 

"John  D.  Smith,  plaintiff  in  error,  vs.  P.  L,  Turnlbt, 
administrator,  defendant  in  error. 

"This  case  came  before  the  Court  upon  a  transcript  of  the 
record  from  the  Superior  Court  of  Floyd  county,  and  aftef 
argument  had,  it  is  considered  and  adjudgeil   by  the  Court ' 
that  the  judgment  of  the  Court  below  be  affirmed,  with  dire^ 
tion  that  the  plaintiff  write  off  from  the  verdict  of  the  jury 
the  amount  in  excess  of  the  rent  due  by  the  parties  for  their ; 
actual  occupancy  of  the  premises,  with  legal  interest  thereoBf  i 
or,  in  default,  tiiat  a  new  trial  be  granted. 

"Bill  of  Ccwts. — Entering  case,  six  dollars, 
opinion,  six  dollars.     Remitter,  two  dollars.     Sheriff's  b^l 
one  dollar  and  twenty-five  cents.     $15  25." 

The  verdict  was  reduced,  according  to  the  directions 6f^ 
Supreme  Court.     The  Court  overruled  the  motion  to  eMi 
a  judgment  for  the  costs,  and  movant  excepted^  and  ] 
signs  said  ruling  as  error. 
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E.  N.  Brotles,  for  plaintiff  in  error. 
No  appearance  for  defendant. 

MoirrGOMERY,  Judge. 

Incident  to  the  judgment  are  the  costs.  This  lias  been  the 
iv  since  the  statute  of  Gloucester,  (6  Edition,  1,)  chapter  1, 
eetfon  2.  By  43  Elizabeth,  chapter  6,  if,  in  any  {>ersoual 
ctbn,  with  certain  exceptions,  tiic  debt  or  damages  to  be  re- 
>vered  shall  not  amount  to  forty  shillings,  then  the  plaintiff 
tti recover  no  more  costs  than  damages:  2  Tidd's  Pr.,  945, 
fii  If  defendant  pleads  and  proves  tender  of  the  whole 
ID  due,  he  recovers  costs.  But  if  the  plaintiff  should  suc- 
MJ,  on  the  trial,  in  proving  a  larger  sum  to  be  due  than  that 
idered,  though  that  sum  be  below  forty  shillings,  yet  the 
lintiff  will  be  entitled  to  costs:  3  Bl.,  304,  n.  In  the  case 
bar,  DO  tender  was  made  of  any  amount,  but  the  whole 
Q  was  controverted,  and  the  judgment  of  this  Court  in- 
ked to  set  aside  the  whole  verdict.  The  plaintiff  in  error 
liled''  to  accomplish  this,  and  is  therefore  'liable  for  the 
ta:**  Code,  3625.  There  was  no  "judgment  of  reversal," 
^  it  was  "  considered  and  adjudged  that  the  judgment  of 
^•;Ck>art  below  be  affirmed,  with  direction,^'  etc.:   Code, 

iadgment  affirmed. 


P.  Arnold,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 
• 

IfffOB  tlia  trial  of  the  defendant  for  an  assault  and  battery,  it  was  not 
|li»  ia  tbe  Court  to  charge  the  jury,  '*  that  if  they  believed  the  pros- 
Hteiifed  instilting  and  abusive  language  to  the  defendant,  it  might 
[Eafijl^^  not  amount  to  a  justification,  depending  apon  the  extent  of 
Hbltttiyt  and  if  they  believed,  from  the  evidence,  that  the  defendant 
^MtlMfint  insalting  and  opprobrious  words,  they  might  take  that 
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into  consideration  in  determining  whether  the  defendant  wu  jnitified 

in  making  the  alleged  assault.''    (R.) 
2.  Newly  discovered  evidence  which,  with  ordinary  diligence,  ot^ 

have  been  produced  on  the  trial,  of  merely  a  negoUve  chancter,  ttd 

which  would  not  even  probably  have  changed  the  result,  is  not  t  good 

ground  of  new  trial.     (R.) 
8.  The  verdict  of  the  jury  was  not  contrary  to  the  law  and  the  endneot 

bnt  strictly  in  accordance  therewith.     (R.) 

Criniiual  law.  Assault  and  battery.  New  trial.  Newly 
discovered  evidencje.  Before  Judge  CoLE,  Houston  Sape- 
rior  Court.     December  Term,  1871. 

8.  D.  Arnold  was  placed  upon  trial  on  an  indictment  fir 
assault  and  battery.  The  defendant  pleaded  not  guilty,  lb 
following  evidence  was  introduced:  ' 

John  Sullivan,  sworn  for  the  State,  testified,  that  io  d# 
Spring  of  1870,  he  met  defendant  in  Killen's  store,  in  Ai 
town  of  Perry,  in  Houston  county;  that  defendant  asked  ift"* 
ness  to  take  a  drink,  and  witness  declined,  and  told  defbJ* 
ant  that  he  had  been  to  consult  General  Warren,  and 
to  prosecute  him  for  employing  a  negro  witness  had 
ously  hired;  that  defendant  became  angry,  and  com 
cursing  witness,  called  witness  a  G — d  d-— d  rascal  or 
d — d  son  of  a  bitch;  that  defendant  used  obscene  lai 
generally  towards  witness;  that  witness  told  him  hewti 
peaceful  man,  and  wanted  uo  difficulty  with  him;  that 
ness  then  called  defendant  a  liar  or  a  rascal;  that  d 
then  assaulted  witness,  kicking  him  violently  and  atteaqM 
to  kick  witness  in  the  abdomen;  that  witness  was  sore  for 
eral  days  afler  the  assault. 

Dr.  A.  M.  Peurifoy,  sworn  for  the  defendant,  testified, 
witno&s  was  standing  near  when  the  difficulty  began, 
his  back  turned  towards  the  parties;  that  as  soob  as  wil 
heard  the  noise  of  the  altercation  he  turned,  and  did  not 
defendant  strike  Sullivan;  that  witness  could  have  seen  it 
any  blow  been  struck;  that  Avitness  does  not  remefflber 
expressions  used  by  either  party. 
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The  jury  found  the  defendant  guilty.     A  motion  was  made 
a  new  trial  upon  the  following  grounds,  to- wit: 
let  Because  the  Court  erred  in  charging  the  jury,  ''that 
they  believed  the  prosecutor  used  insulting  and  abusive 
gaage  to  the  defendant,  it  might  or  might  not  amount  to 
Qfltification,  depending  on  the  extent  of  the  battery;  and 
they  believed,  from  the  evidence,  that  the  defendant  used 
t  first  insulting  and  opprobrious  words^  they  might  take 
t  into  consideration  in  determining  whether  the  defendant 
I  justified  in  making  the  alleged  assault." 
Id.  Because  the  verdict  is  contrary  to,  and  decidedly  and 
mgly  against  the  weight  of  evidence. 
id.  Because  of  material  evidence  not  merely  cumulative 
its  character,  but  relating  to  new  and  material  facts,  dis- 
Wred  by  the  defendant  since  the  trial. 
Mu  Because  the  verdict  was  contrary  to  law  and  evidence 
I  without  evidence  to  support  it. 

[|i  support  of  the  3d  ground,  were  appended  the  affida- 
I  of  P.  B.  D.  H.  Culler,  and  Hugh  L.  Dennard,  to  the 
Qi  that  they  were  present  at  the  time  of  the  alleged  as- 
k  and  heard  no  obscene  or  opprobrious  language  used  by 
iBdant;  that  the  only  language  of  that  character  which 
^  heard,  was  used  by  the  prosecutor;  tliat  they  did  not 
mnnicate  these  facts  to  defendant  or  his  counsel  until 
Isibe  trial.  Also,  the  affidavit  of  defendant  to  the  ef«> 
^timt  this  evidence  came  to  his  knowledge  since  said  trial. 
I  new  trial  was  refused,  and  plaintiff  in  error  excepted 
asch  of  the  grounds  aforesaid,  and  assigns  the  said 
error. 

'  A  Miller,  for  plaintiff  in  error. 

f»  Obocker,  Solicitor  General,  represented  by  Po£, 
i  PoB,  for  the  State. 


¥ 
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Warner,  Chief  Justice. 

The  defendant  was  indicted  for  an  assault  and  battery, 
and  on  the  trial  of  the  case  the  jury  found  him  guilty,  i 
motion  was  made  for  a  new  trial  on  the  grounds  of  emv  is 
the  charge  of  the  Court,  that  the  verdict  was  contrarj  to  kw 
and  the  evidence,  and  for  newly  discovered  evidence.  Then 
was  no  error  in  the  charge  of  the  Court  to  the  jury,  in  vi 
of  the  facts  as  disclosed  by  the  record.  The  verdict  of  tk 
jury  was  not  contrary  to  the  law  and  the  evidence,  butetrfctly 
in  accordance  therewith.  The  newly  discovered  evidence  ii 
merely  of  a  negcdive  character,  and  would  not  even  prMii 
have  changed  the  result.  Besides,  the  defendant  must  hivi 
known  who  were  present  at  the  time  of  the  difficullT,tf: 
might  have  known  upon  inquiry,  and  if  he  had  used 
dinary  diligence,  could  have  ascertained  what  tliey  koiv 
about  the  transaction  before  the  trial.  Courts  donot&vo' 
applications  for  new  trials  on  the  ground  of  uewly  disooveni 
evidence. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


David  A.  Beatie,  plaintiff  in  error,  w.  W.  D.  BiM^J 
deputy  sheriff,  d  cU.,  defendants  in  error. 

While  it  is  true,  as  a  general  rale,  that  no  judicial  interferenoe  < 
had  in  any  levy  or  distress  for  taxes,  yet  where  \t  happeoB  tlul  < 
tax  collector  placed  a  tax  Ji.  fa.  in  the  hauds  of  the  sheriff,  y 
Btructions  to  collect  the  same  out  of  the  first  money  that  ihooMc 
into  his  hands  from  the  sale  of  the  defendant's  property  nnder  i 
ecution  held  by  him,  and  the  sheriff  did  sell  property  of  the  ( 
for  more  than  enough  to  pay  off  the  tax  ^.  /a.,  nnder  othsrl 
tions,  and  application  was  made  to  the  tax  collector  for  his 4 
to  have  this  money  paid  over  to  such  executions,  which  he  i 
the  sheriff  thereupon  took  the  responsibility  of  paying  ovartUl 
to  the  levying  executions  and  then  of  his  own  motion  levied  I 
fa,  upon  other  property  of  the  defendant  without  instnictiiMit 
from  the  tax  collector,  the  sheriff  will  be  e^join«d  from  | 
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mder  the  XtkxJL  fa,  at  the  instance  of  a  creditor  of  the  defendant,  who 
las  attached  the  property  last  levied  on,  who  states  in  his  bill  that  the 
lefendant  is  insolvent,  and  that  if  complainant  is  deprived  of  this 
Beans  of  securing  this  debt  by  the  action  of  the  sheri£f,  he  will  lose  ity 
t  being  apparant  that  the  sheriff  levied  the  tax  Ji.  fa,  for  his  own  pro- 
«etion  and  not  for  the  benefit  of  the  State. 

Notice  given  to  one  deputy  sheriff  by  the  tax  collector,  under  the  cir- 
tnmstances  set  forth,  to  satisfy  the  taz^.  fa,  with  the  money  first  made, 
s  notice  to  all. 

Judicial  interference.  Tax.  Notice.  Injunction.  Before 
dge  Hopkins.  Fulton  county.  At  Chambers.  May  26th, 
72. 

David  A.  Beatie  filed  his  bill  against  James  O.  Harris, 
nriff,  and  A.  M.  Perkerson  and  W.  D.  Brown,  deputy  sher- 
^  praying  that  the  sale  of  certain  property  levied  on  under 
u  execution  in  the  hands  of  the  defendant  Brown,  be  en- 
lied.  The  bill  and  affidavits  read  on  the  hearing  of  the 
>lication  for  injunction  made  the  following  case: 
Saunibal  I.  Kimball  absconded  from  the  State  of  Georgia, 
Jie  fall  of  1871,  owin^  to  complainant  $3,718  75,  and  has 
ce  remained  absent  from  said  State  in  a  hopelessly  insol-. 
It  condition.  At  the  time  Kimball  left  he  owned  a  large 
onnt  of  property  in  the  city  of  Atlanta,  including  the  hotel 
>wn  as  the  "  H.  I.  Kimball  House."  On  November  13th, 
PI,  complainant  sued  out  an  attachment  upon  the  debt 
» to  him,  which  was  levied  upon  certain  personal  property 
Mging  to  said  Kimball.  Kimball  had  not  paid  his  State 
Lcoanty  taxes  for  the  year  1871,  amounting  to  $6,000  or 
},  and  being  chiefly  the  taxes  due  upon  the  H.  I.  Kim- 
h<JBoQ8e,  which  was  assessed  as  of  the  value  of  $650,000. 
^,  1872,  the  tax  collector  issued  an  execution  which 
Ibniediately  placed  in  the  hands  of  deputy  sheriflTW.  D. 
r  with  instructions  to  collect  the  taxes  from  the  first 
^voeeived  from  the  sale  of  KimbalPs  property.  On 
Tuesday  in  February  thereafter,  A.  M.  Perkerson, 
*  deputy  sheriff,  sold  the  H.  I.  Kimball  House  under 
olaimed  to  be  mechanics'  liens  of  Healey,  Berry 
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&  Co.  et  al,  to  Dr.  Joseph  Thorn psoD,  B.  H.  Hill  and  George 
Adair,  for  the  sum  of  $15,010.  Brown  DOtified  Perkenoa 
before  and  at  the  sale,  that  the  said  execution  was  io  his 
hands  for  collection,  and  that  the  money  when  received  must 
first  be  applied  to  its  satisfaction.  Before  the  mooejrwn 
paid  out  Mr.  Hill  went  to  Perkerson  and  subsequently  to  tha 
tax  collector,  and  proposed  that  if  Perkerson  would  pay  out 
tlie  money  in  discharge  of  the  mechanics'  liens  first,  that  he 
would  point  out  other  property  upon  which  no  creditor  hid 
a  lien,  from  the  sale  of  which  the  taxes  could  be  made.  The 
tax  collector  refused  to  make  any  such  arrangement,  as  he 
stated  he  expected  the  taxes  to  be  paid  from  the  momf 
already  in  hand,  but  Mr.  Hill,  by  indemnifying  Perkenoii 
or  by  some  other  means,  induced  him  to  appropriate  thi 
money  to  the  satisfaction  of  the  mechanics'  liens,  and  atoB9 
caused  the  tax  execution  to  be  levied  upon  the  same  propei^f 
upon  which  complainant's  attachment  had  been  previoujlf 
levied.  If  the  proceeds  of  this  property  is  applied  to  the 
satisfaction  of  the  tax  execution,  complainant  will  lose  w 
debt.  The  bill  prayed  that  the  sale  under  said  levy  beet- 
•joined,  and  that  said  tax  execution  be  entered  satisfied. 

The  Chancellor  refused  the  injunction  and  complainH*; 
excepted,  and  assigns  said  ruling  as  error. 

L.  E.  Bleckley;  C.  F.  Akers,  for  plaintiff  in  entfj 
Tax ^. /a.  has  prior  lien:  Code,  sec.  812.  Healey,  Berry ftC 
et  al,,  were  not  mechanics:  Footman  vs.  Pusey,  Jones  & T 
decided  January  Term  1872;  Code,  sec.  1970. 

No  appearance  for  defendants. 
Montgomery,  Judge. 

1.  This  case  may  be  disposed  of  by  the  single  remaiki 
section  3618  of  the  Code  was  intended  for  the  pa 
preventing  obstacles  in  the  shape  of  suits  from  betqji 
posed  between  the  State  and  the  collection  of  herrev 
of  being  used  by  parties  who  may  have  collected  I 
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me  under  the  direction  of  the  tax  collector,  to  shield  them* 
elves  from  liability  incurred  by  them  by  a  misappropriation 
»f  the  fund  collected. 

2.  The  notice  given  by  the  tax  collector  to  one  deputy 
ikeriff  to  satisfy  the  tax  Ji.  fa.  out  of  the  first  money  made, 
iWDotice  to  all. 

Judgment  reversed. 


^Gus  Ferguson,  plaintiff  in  error,  vs.  The  New  Man- 
SQEBTER  Mandfactuuino  Company,  defendant  in  error. 

Wre  ftn  affidavit  of  taxes  paid,  as  is  required  by  the  Act  of  October 
l8i  1870,  was  filed  within  the  time  prescribed,  but  the  affidavit  failed 
tb say  that  '*  the  plaintiff  expected  to  prove  the  same  on  the  trial:*' 
U,  That  the  affidavit  is  amendable  at  the  trial. 

Relief  Act  of  1870.  Tax  affidavit.  Amendment.  Be- 
^  Jadge  Wright.  Douglass  Superior  Court.  April  Term, 
72. 

Angus  Ferguson  brought  assumpsit  to  the  October  Term, 
7l,  of  Douglass  Superior  Court,  against  the  New  Man- 
i8ter  Manufacturing  Company  on  several  notes  made  before 
4e  Ist,  1865.  When  said  cause  was  called  for  trial,  coun- 
'.toT  defendant  moved  to  dismiss  the  same^  on  the  ground 
It  the  affidavit  as  to  the  payment  of  the  taxes,  filed  by 
intiff,  did  not  state  that  he  expected  to  prove  on  the  trial 
ik  the  taxes  on  the  claims,  which  were  the  foundation  of 
ll  aotion,  had  been  duly  given  in  and  paid,  as  required  by 
K  Plaintiff  proposed  to  amend  said  affidavit  to  meet  the 
made  by  the  defendant.     The  Court  held  said  affi- 

t/to  be  fatally  defective,  and  that  the  same  could  not  be 
1,  and  directed  that  the  suit  be  dismissed.     Where- 

b^Untiff  excepted,  and  assigns  said  ruling  as  error, 

Mynatt  &  Collier;  Pope  &  Brown,  for 
^in  error,  submitted  the  following  brief:  1.  An  affi* 
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davit  as  to  paymeut  of  taxes  is  pleading ;  all  pleadings  an 
amendable :  Code,  sec.  3429.  2.  There  was  no  plea  or  d^ 
murrer  made  in  the  Court  below,  on  the  ground  that  the  de- 
mand was  barred  by  the  statute  of  limitations.  This  Coart 
will  not  now  consider  objections  on  that  ground:  6  GhL&, 
207;  9  Ibid.,  9;  16  Ibid.,  49;  18  Ibid.,  634;  Const.,  Art. 
v.,  sec.  2.,  part  2. 

William  Ezzard,  for  defendant. 

McCay,  Judge. 

AYe  think  this  affidavit  amendable.  The  substaooe  of  tbe 
Act  is  complied  with  in  the  original  affidavit  It  is  mac 
matter  of  form  that  is  proposed  to  be  supplied.  Tbe  tfi* 
davit  is  not  here  the  foundation  of  the  prooeedingi  in  tke 
sense  of  section  3453  of  the  Code. 

Judgment  reversed. 


Marcellus  L.  Pritchbtt,  administrator,  plaintiff  ioerWi 
v8.  The  Inferior  Court  op  Bartow  Coua'TY,  defalk 
ant  in  error. 

The  declaration  of  a  plaintiff  who  sues  on  a  written  contract  nut  ^ 
forth  a  complete  and  valid  contract,  even  when  suit  is  broaglit 
Jones'  form  of  pleading.  Therefore,  in  a  suit  against  a  eotot^W^ 
bond  given,  afler  the  adoption  of  the  Code,  by  the  Justices  of  tktl*; 
ferior  Court,  the  pleadings  must  show,  affirmatively,  that  the 
was  entered  upon  the  minutes  of  tbe  Inferior  CourL  Without 
entry,  the  contract  would  not  be  valid,  under  section  527  of  the 
if  good  in  other  respects. 

Contract  with  Inferior  Court.  Minutes.  Pleading, 
fore  Judge  Harvey.  Bartow  Superior  Court.  March  5 
1872. 

Marcellus  L.  Pritchett,  as  administrator  de  bank  i 
Bennett  H.  Conyers,  deceased,  brought  complaint  i 
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erior  Court  of  Bartow  county,  alleging  the  following  facts, 
nrit:  That  defendaut  is  indebted  to  petitioner  in  the  sum 
|9,765^  besides  interest,  on  a  bond  dated  October  27th, 
13,  and  due  January  1st,  1864,  with  interest  from  the  date 
said  bond,  which  said  defendant  refuses  to  pay. 
To  the  declaration  was  attached  the  following  copy  bond  : 

"  Manassas,  Georgia,  October  27th,  1863. 
TATE  OF  GEORGIA— Bartow  County  : 
'Be  it  known,  that  the  county  of  Bartow  owes  to  Bennett 
Conyers  or  bearer  the  sum  of  nine  thousand  seven  hun- 
d  and  sixty-five  dollars,  for  the  amount  paid  by  him  this 
r  into  the  treasury  of  said  county,  for  the  support  of  sol- 
rs'  &milies,  in  accordance  with  the  provisions  of  an  order 
Bed  by  the  Inferior  Court  of  said  county  on  the  6th  day 
February,  1863,  which  sura  of  n^oney  the  said  county  of 
rtow  promises  to  pay  the  said  Bennett  H.  Conyers  or 
jrer  on  or  before  the  1st  day  of  January,  1864,  with  in- 
»t  at  the  rat«  of  seven  per  cent,  per  annum,  from  this  day. 
is  bond  shall  be  received  in  payment  of  county  taxes,  or 
er  debts  due  the  county. 

'In  witness  whereof,  the  Clerk  of  the  Inferior  Court  and 
County  Treasurer  have  hereunto  set  their  hands  and  at- 
lied  the  seal  of  the  Inferior  Court  of  said  county.  Done 
(Mrder  of  the  Inferior  Court  of  Bartow  county,  this  27th 
'  of  October,  1863. 
^ned)    «B.  F.  Godfrey,  Clerk  Inferior  Court.  [L.fe.] 

"Arthur  Ham,  County  Treasurer.        [L.8.] 

Jie  defendant  demurred  to  the  declaration.  The  demur- 
wm  sustained  by  the  Court  and  the  action  dismissed.  To 
ioh  roliog  defendant  excepted,  and  assigns  the  same  as 


Wmmmss  Akin,  for  plaintiff  in  error. 

LJoBlBBOKf  represented  by  Lester  &  ThohsoNi  for  de- 
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Montgomery,  Judge. 

This  declaration  is  in  the  form  prescribed  by  the  Act  of 
1847,  oommouly  called  Jones'  form;  If  plaintiff  eledB  to 
sue  in  that  form,  he  must,  nevertheless,  set  forth  a  oomplets 
cause  of  action :  Phillips  vs.  Dodge,  8  Ckorgia,  61,  A  bond 
given  by  the  Inferior  Court  of  Bartow  county  since  the  adop- 
tion of  the  Code  is  not  valid,  unless  the  contract  is  entml 
on  the  minutes  of  the  Court :  Code,  527.  It  nowhere  ip- 
pears  that  any  entry  of  this  contract  was  ever  made  oo  tbt 
minutes  of  the  Court.  It  follows  that  no  snflScient  cause  rf 
action  appears,  and  the  suit  was  properly  dismissed. 

Judgment  affirmed. 


George  W.  Kadcliff,  plaintiff  in  error,  vs.  B.  R  GiOTf^ 
&  Company,  defendants  in  error. 


When  a  merchant  sells  an  article  as  a  fertilizer,  at  the  market  Tihlrf 
that  particular  kind  or  description  of  fertilizer,  the  law  impKfle  tW 
he  warrants  to  the  purchaser  thereof,  that  the  article  sold  is  a  mt.- 
chantable  article,  and  reasonably  suited  to  the  use  for  which  it  k 
chased ;  and  if  it  is  not,  the  defendant  may  plead  it  in  abateaent 
the  purchase  money  agreed  to  be  paid  therefor.     (B.) 

Sale.     Warranty.     Before  Judge  Johnson. 
Superior  Court.     November  Term,  1871. 

For  the  facts  of  this  case,  see  the  decision. 
Blandford  &  Crawford,  for  plaintiff  in  error. 
No  appearance  for  defendants. 
Warner,  Chief  Justice. 

The  plaintiffs  brought  an  action  against  the  de 
an  open  account  for  $148  36,  for  <<  Wilson's  Phosp 
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pears  from  the  bill  of  particulars  annexed  to  the  plaintiffs' 
slaration.  On  the  trial  of  the  case  the  plaintiffs  proved 
It  the  article  charged  in  tlie  account  was  worth  the  price 
irged  in  the  market^  and  that  the  same  was  sold  and  de- 
ered  to  the  defendant  at  that  price.  The  defendant  proved 
\t  he  bought  the  article  of  the  plaintiffs  as  a  fertilizer,  and 
it  the  same  had  no  virtue  in  it  and  was  of  no  use  or  value 
«tever;  that  he  had  judiciously  nse<I  it  and  it  had  no 
!Ct  on  the  crops.  The  Court  charged  the  jury  that  if  de- 
daot  purchased  of  the  plaintiffs  the  articles  mentioned  in 
I  account  sued  on,  and  the  same  had  a  market  value,  then 
intifls  were  entitled  to  recover  of  defendant  whatever  was 
»ved  to  be  the  market  value  of  the  same,  although  the 
le  was  of  no  value  or  benefit  to  the  defendant.  To  which 
irge  the  defendant  excepted.  The  jury  found  a  verdict  for 
plaintiffs  for  the  full  amount  of  the  account.  Whatever 
J  have  been  the  rule  of  the  common  law  applicable  to 
I  question^  we  think  the  charge  of  the  Court  was  error, 
ording  to  the  provisions  of  the  2609th  section  of  the  Code 
this  State.  That  section  declares,  '^  If  there  is  no  express 
WMiDt  of  warranty,  the  purchaser  must  exercise  caution 
Selecting  defects — the  seller,  however,  in  all  cases  (unless 
mesly^  or,  from  the  nature  of  the  transaction,  excepted,) 
rrants,  first,  that  he  has  a  valid  title  and  right  to  sell ; 
mdy  that  the  article  sold  is  merchantable,  and  reasonably 
tpd  to  the  use  intended  ;  third,  that  he  knows  of  no  latent 
boCs  undisclosed.  A  breach  of  the  warranty,  express  or 
died,  does  not  annul  the  sale,  if  executed,  but  gives  the 
leheser  a  right  to  dami^ges.  It  may  be  pleaded  in  abate* 
■k  of  the  purchase  money :''  Code,  section  2610.  In  this 
i^  the  defendant  pleaded  the  general  issue  only — the 
wStk  of  the  warranty  implied  by  law  was  not  specially 
ided  in  abatement  of  the  purchase  money,  but  the  evi- 
M  going  to  show  a  breach  of  the  warrant}^  implied  by 
i^irae  admitted  without  objection^  so  far  as  the  record 
ibHf'  ihat  evidence  proves  that  the  article,  Wilson's  Phosr 
j|i^.  was  parchased  of  the  plaintiffs  by  the  defendant  as  a 
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'fertilizer J  aud  that  it  was  worthless  for  that  purpose.  Whet 
a  merchant  sells  an  article  as  a  fertiliser^  at  the  market  valoi 
of  that  {mrticular  kind  or  description  of  fertilizer,  the  lit 
implies  that  he  warrants  to  the  purchaser  thereof  that  the 
article  sold  is  a  merchantable  article  and  reasonably  soitod 
to  the  use  for  which  it  is  purchased;  and  if  it  is  not, tb 
defendant  may  plead  it  in  abatement  of  the  purchase  mo 
agreed  to  be  paid  therefor. 

Let  the  judgment  of  the  Court  below  be  reversed* 


Butler,  McCabty  &  Company,  plaintifis  in  orror, « 
John  M.  Clare  &  Company^  defendants  in  error. 

The  monthly  wages  of  a  clerk,  lubject  to  a  pro  rata  dedaelion  iirta!!' 
lost,  cannot  be  garnished  in  tho  hands  of  his  emploTer. 

Garnishment.    Wages.  Before  Judge  GoiTLD.  Ci^OmA^ 
of  Augusta.     February  Term,  1872. 

Butler,  McCarty  and  Company  obtained  judgment 
William  J.  Freeman  and  Henry  ^N.  Freeman,  partnen^ 
der  the  firm  name  of  Freeman  Brothers,  for  $997  37, 
cipal,  besides  interest,  at  the  August  Term,  1871,  of  the 
Court  of  A  ugusta.  Garnishment  process  was  subsequentlji 
out  on  said  judgment,  and  John  M.  Clark  &  Company 
served  as  garnishees  on  December  18th,  1871.    Oo  F( 
28tli,  1872,  the  garnishees  filed  an  answer  admitting 
debtedness  to  Henry  N.  Freeman  of  $220  for  daily 
clerk,  but  claimed  the  same  to  be  exempt  from  gamishi 
The  answer  was  traversed  and  the  issue  thereon  subniil 
a  jury. 

It  appeared,  from  the  evidence,  that  Henry  N. 
was  employed  by  the  firm  of  John  M.  Clark  &  Com] 
their  mill  as  receiving  and  shipping  clerk,  and 
other  duties  required  of  him  by  the  firm;  that  whfll 
served  as  garnishees  the  firm  was  paying  him  at  tiM 
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per  mouth,  but  has  been,  siuce  Christmas,  paying  him 
te  rate  of  $75  per  month;  that  the  firm  has  the  privilege 
ischarging  him  at  any  time,  and  of  de<lucting  from  the 
lot  payable,  at  tlie  rate  per  month,  for  any  lost  time ; 
the  amount  named  in  the  answer  is  now  due  him  ;  that 

I  allowed  to  draw  his  money  whenever  he  wants  it,  as  no 
fied  time  of  payment  has  been  agreed  on. 

be  jury  returned  a  verdict  for  the  garnishees.  Plaintifis 
ed  for  a  new  trial  upon  the  following  ground,  to-wit : 
L  Because  the  Court  charged  the  jury  "  that  if  they 
d  that  defendant,  Henry  N.  Freeman,  was  paid  by  the 
his  wages  as  clerk  were  exempt  from  garnishment  in 
hands  of  the  garnishees.  That  the  statute  exempting 
wages  of  journeymen  mechanics  and  day  laborers  was 
e  liberally  construed,  and  he  saw  no  reason  why  a 
i^B  wages,  if  paid  by  the  day,  should  not  be  exempted, 
t  it  was  for  the  jury  to  determine,  from  the  evidence, 
tber  the  defendant  was  employed  by  the  day  or  at  a 
ilated  salary  per  month,  and  that  a  sum  certain  per 
til,  subject  to  deduction  for  lost  days,  might  be  cousid- 
by  them  as  daily  wages.'^ 

be  motion  for  a  new  trial  was  overruled,  and  plaintiffs 
pied  and  assigns  said  ruling  as  error. 

RANK  EL  Miller,  for  plaintiffs  in  error.  1.  Clerks  are 
JQameymen  mechanics  or  day  laborers :  25  Ga.,  576.  2. 
Mere  have  been  decided  to  be  entitled  to  the  benefits  of 
(VE^mption  :  25  6a.,  571.  But  they  are  ruled  not  to  be 
ippn  entitled  to  a  lien  under  the  Act  of  1869,  unless  they 
t^mith  their  own  hands :  Rust,  Johnson  Co.  vs.  Billings- 
idneided  July  18,  1871;  Footman  vs.  Pusey,  Jones  & 
dioided  April  23,  1872. 

^ffLAY  Foster,  Ibr  defendant  The  charge  was  right 
|J».lfw:25Ga.R.,571. 

II  ■ 
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Montgomery,  Judge. 

Does  the  evidence  in  this  case  show  that  Henry  N.  Free- 
man was  a  "journeyman  ?  "  He  was  shipping  and  receiving 
clerk  for  the  garnishees,  ^'and  performed  any  other  duties  re- 
quired of  him  by  the  firm."  They  paid  him  at  the  rate  of 
so  much  per  month;  couhl  discharge  him  at  any  time,aBi 
deducted  for  lost  time  at  the  rate  at  which  they  paid  Ua 
A  journeyman  is  defined  to  be  a  day  laborer,  a  hired  work' 
man:  Zell's  Encyclo|)edia.  If  Freeman  was  not  a  day  la- 
borer he  was  certainly  a  hired  workman.  And  the  atatola 
evidently  does  not  confine  the  meaning  of  the  word  to  (kf 
laborer.  It  says  "  all  journeymen,  etc.,  shall  be  exempt  frai 
the  process  and  liabilities  of  garnishment  on  their  dailff 
weekly  or  monthly  wages,"  etc. :  Code,  3496.  The  constni^ 
tion  of  the  garnishment  laws  in  favor  of  persons  whose diilf 
support,  and  that  of  their  families,  depend  upon  their  can* 
ings,  should  be  liberal:  25  G^eorgia,  571.  If  an  ovefMcA 
wages,  which  are  usually  pai<l,  (in  great  part,  at  least,)  yearlji 
are  not  subject  to  garnishment,  it  would  seem  to  fbllov,f 
fortiori,  that  a  clerk's  wages,  payable  monthly,  are  not,fldl 
less  the  wages  of  one  payable  at  even  shorter  interrab  ifj 
time.  They  come  literally  within  the  very  words  of  ihetff! 
empting  statute.  One  may  not  be  a  laborer  or  mediaa^j 
within  the  meaning  of  those  terms  as  used  in  the 
tion,  and  yet  be  entitled  to  have  his  earnings  exempted 
garnishment.  The  words  of  the  Constitution  were 
intended  to  apply  to  manual  laborers  and  mechanics, 
claims  are  usually  small,  and,  owing  to  the  necessities  of 
laborer,  promptly  enforced.  Otherwise,  a  host  of  uni 
and  secret  liens  for  large  amounts  would  fasten  tb 
upon  much  of  the  property  in  the  State.  Such 
would  tend  to  the  destruction  of  th^  value  of  propeilf 
preventing  its  easy  alienation. 

QiuEre — Can  an  individual  debt,  due  to  onepartncTi 
nisheed  to  pay  a  debt  due  by  the  partnership? 

Judgment  affirmed. 
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TKPHEN  Shell  et  cd.,  executors,  plaintiffs  in  error,  vs. 
EuGENLA.  A.  Sanders  et  al.,  defendants  in  error. 

Where  a  bill  was  filed  by  the  legatees  of  an  estate  against  the  execa- 
ton,  prajing  an  account  and  settlement,  aad  the  jury  find  in  favor  of 
two  of  the  complainants  only,  directing  certain  specific  assets  on  hand 
to  be  tamed  over  to  them  saying  nothing  aboat  the  other  complainants : 
m  That,  as  in  equity,  the  jury  may  find  a  special  verdict,  this  verdict 
VBOtToid,  aa  not  disposing  of  the  issues. 

.  The  Chancellor  may,  in  the  final  decree,  dispose  of  the  whole  case  in 
■ecord  with  the  verdict,  and  it  is,  therefore,  sufficient. 
i  Where,  on  the  trial  of  a  bill  for  account  and  settlement  in  favor  of  the 
kgatees  of  an  estate  against  the  executors,  the  jury  found  that  one  of 
Ae  executors  was  not  liable  to  the  legatees  at  all,  and  the  verdict  di- 
.leeted  certain  notes  and  assets  to  be  turned  over  by  the  other  executor 
b  the  legatees,  and  two  of  these  notes  were  the  notes  of  the  execu- 
Ion,  made  by  them  as  memoranda  of  moneys  belonging  to  the  estate, 
lild  by  them : 

Mft  That  the  verdict  was  illegal.  The  jury  should  have  found  against 
,^tb0  executors  a  money  verdict  for  the  amount  of  the  notes,  and  it  was 
fiijiii  in  the  Court  to  grant  a  new  trial. 

*<<BpeciaI  verdict.  Practice.  New  trial.  Before  Judge 
fauEENE.    Newton  Superior  Court.    March  Term,  1871. 

r 

..Eugenia  A.  Sauders  and  others,  legatees  under  the  will  of 
l^rleB  H.  Sanders,  deceased,  filed  their  bill  for  account  and 
ittlemeot  against  Stephen  Shell  and  Nathan  Turner,  execu- 
KPVof  said  wiU.  Charles  H.  Sanders  died  in  August,  1851, 
HfiDg  an  estate  of  the  value  of  about  $100,000.  The  bill 
intained  charges  of  mismanagement  of  the  estate  and  viola* 
pjQSof  the  provisions  of  said  will  by  said  executors. 
.Alike  defendants  answered  the  bill,  but  not  being  material 
yw  understanding  of  the  decision  of  the  Court,  the  answers 
Be  not  iel  forth. 

The  jury  returned  the  following  verdict :  "We,  the  jury, 
pd  that  the  executor,  Stephen  Shell,  pay  over  to  Eugenia 
inders,  legatee  of  Charles  H.  Sanders,  the  one-half  of  the 
Bowing  assets,  and  that  he  pay  over  the  other  half  of  said 
Kte  to  Anna  and  Charles  Hicks,  orphans  of  Ophelia  Hicks^ 
ying  each  of  said  orphans  the  one-half  of  one-half : 
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Georgia  Railroad  Bank  bills $540  00 

Greenbacks  and  specie • 4  SS 

3  shares  of  Georgia  Railroad  and  Banking  Companj. 

1  one  hundred  dollar  bill.  Bank  of  Columbus. 100  00 

Mechanics'  Bank 60  00 

1  note  on  Nathan  Turner 600  00 

Notes  on  Stephen  Shell — 

1  due  July  10th,  1865 66000 

1  due  January  12th,  1869 

1  note  on  Y.  Y.  Hyer,  due  November  30th,  1857,..     18  40 

Credit  on  the  above,  May  10th $5  00 

1  note  on  J.  Y.  Carroll,  J,  H.  Hyer,  security,  doe 

December  20th,  1859 I5fl»| 

1  note  on  Mary  J.  Heath,  L.  M.  Smith,  securityi 

due  December  25th,  1859 25flJ| 

1  note  on  E.  Chapman,  due  April  6th,  1861 6  If  j 

Mortgage  on  some  pro{)erty  in  Covington  on  Jod 

B.  Mabry,  on  note  due  November  4th,  1860...  500  Oil 

Nathan  Turner  not  responsible  as  executor  of  C.  ELSm*] 
ders'  estate.     Cost  of  this  suit  to  be  paid  by  oomplaioiiiii.'' 

The  complainants  moved  for  a  new  trial  upon  the  foUof*! 
ing,  among  other  grounds,  to-wit : 

Because  said  verdict  does  not  cover  the  issues  madelrft 
pleadings,  and  is  illegal. 

The  motion   for  a  new  trial   was  sustained  by  thei 
and  defendants  excepted  and  now  assign  said  ruling  as  f 

Clark  &  Pace,  for  plaintiffs  in  error. 

John  J.  Fix)yd,  for  defendants. 

McCay,  Judge. 

Were  this  a  case  at  law  there  would  be  some  difficol^l 
sustaining  the  verdict,  on  the  ground  that  it  does  noti 
of  the  issues  made  by  the  record.     But  in  equity  thej 
may  find  a  special  verdict,  and  the  Judge  enters  hisf 
giving  form   and  consistency  to  the  finding  of  At] 
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7  evidentlj  it  was  the  intent  of  this  jurj  to  find  that 
ling  was  due  the  other  plaintifisi  and  that  the  executor^ 
inst  whom  they  failed  to  find^  was  not  liable.  The  Court^ 
eodering  a  decree^  may  dispose  of  the  whole  case  on  this 
ingy  making  the  record  complete  by  adjudging^  as  the 
lit  of  the  verdict  evidently  is. 

tat  this  verdict  ought  not  to  stand^  for  another  reason. 
I  jury  bad  no  right  to  order  the  defendants'  notes  to  be 
led  over  to  the  plaintiffs.  The  complainants  come  into 
irt  asking  an  account  and  decree  for  what  is  due.  If  the 
oators  have  used  the  money  of  the  estate  and  put  their 
1  notes  in  its  place^  tliey  are  liable  for  the  money.  It  is 
d's  play  to  say  to  a  suitor  in  equity,  "The  defendant 
nsed  this  money  which  he  held  in  trust,  and  he  has  put 
Ndg  the  papers  his  note  for  the  amount.  You  shall  have 
note;  you  may  sue  him  upon  that.''  As  we  have  said, 
complainants  are  entitled  to  a  judgment  for  the  money  or 
bing,  as  to  these  notes.  The  jury  seem  to  have  been  of 
lion,  from  the  evidence,  that  these  notes  represented 
ley  belonging  to  the  estate,  used  by  the  defendants.  They 
bt|  if  they  so  thought,  have  found  a  money  verdict  for 
amount  due.  And  for  the  same  reason  there  ought  to^ 
e  been  a  verdict  against  the  other  executor. 
¥e  have  not  gone  into  the  calculations  to  see  if  there  is  or 
0t  anything  due.  As  there  is  to  be  a  new  trial,  we  think 
k  unnecessary.  We  aflSrm  the  judgment  because  if  the 
m  of  the  two  executors  are  the  property  of  the  estate, 
executors  are  liable  to  a  money  verdict  for  their  amount. 
'iftdgment  affirmed. 


D0BO6E,  by  her  next  friend,  plaintiff  in  error,  vs. 
.*.  IU>WABD  McDonald,  defendant  in  error. 

liji  vifint  with  consent  of  her  husband,  rents  land  on  her  own  ac- 

l|  Uns  a  man  to  cultivate  it,  and  famishes  and  feeds  a  horse,  out 

rttplte  estate,  to  be  used  in  making  the  crop,  the  crop,  when 
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made,  is  not  subject  to  a  factor's  lien  given  by  her  husband  on  luaof^ 
made  the  same  year,  for  provisions  furnished,  especially  wheathft  tvi- 
dence  shows  that  none  of  the  provisions  famished  were  nsedlijtki 
wife  in  making  her  crop. 

Factor's  lien.  Husband  and  wife.  Separate  estate.  Befixe 
Judge  Harrell.  Randolph  county.  At  Chambers.  Feb- 
ruary 9th,  1872. 

Edward  McDonald  levied  an  execution,  based  on  a  &eb)r^ 
lien,  on  two  bales  of  cotton  as  the  property  of  Sidney  DoboMi 
Sarah  Dubose^by  her  next  friend,  filed  a  claim  to  saidootto^ 
which  was  tried  before  the  Justice  Court  for  the  Seven  Hondni 
and  Eighteenth  District,  Georgia  Militia,  and  said  propa^T 
found  subject.  The  claimant  presented  her  petition  ftrA^j 
writ  of  certiorari  to  Judge  Harrell,  which  set  forth  sol 
tially  the  following  facts  as  appearing  from  the  evidenoi 
said  cause:  That  Sidney  Dubose,  the  husband  of  daii 
purchased  from  McDonald  provisions,  bagging  and  tieB| 
assist  him  in  making  his  crop  for  the  year  1870,  and  gtVf 
him  a  factor's  lien  upon  said  crop;  that  the  cotton  k^ 
ied  on  was  not  put  up  iu  said  bagging;  that  Sidney  DoboM 
farmed  separate  from  his  wife,  and  had  no  interest  whateftf 
"in  her  farm ;  that  he  did  not  furnish  her  with  supplies  ofti^ 
kind ;  that  he  borrowed  some  corn  from  his  wife  which 
returned  from  corn  purchased  from  McDonald ;  that 
Dubose  rented  the  land  she  farmed  on,  and  furnished 
own  provisions;  that  the  cotton  levied  on  is  the  cotton 
by  said  Sarah  Dubose ;  that  McDonald  sold  no  soppto 
any  kind  to  Sarah  Dubose. 

The  writ  of  certiorari  was  refused,  and  plaintiff  in 
excepted. 

WoRRiLL  &  Chastaine,  for  plaintiff  in  error. 

Hood  &  Kiddoo,  for  defendant. 
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[ONTGOMEBY^  Judge. 

ince  the  Act  of  1866  and  the  Constitution  of  1868^  section 
LTticIe  7,  married  women  who  liave  no  trustee  stand  very 
h  upon  the  same  footing  vls  femes  sole^  except  as  to  contracts 
uretyship;  eto.,  as  to  their  separate  property :  Huff  vs. 
'ghtf  39  Ga.,  41.  The  evidence  in  this  case  shows  that 
wife  had  separate  property ;  that  she  hired  the  farm  on 
di  the  cotton  levied  on  was  made,  with  her  husband's  as- 
;  that  out  of  her  separate  estate  she  furnished  and  fed  a 
le  to  work  the  farm ;  that  none  of  the  provisions  furnish- 
0  her  husband  by  the  plaintiff  in  fi.  fa.  were  used  in 
dog  her  crop,  except  in  so  far  as  her  husband  out  of  them 
nied  to  her  some  corn  he  had  borrowed  from  her ;  that 
Imsband  had  nothing  to  do  with  her  farm.  We  think, 
^  under  the  foregoing  facts,  the  factor  had  no  more  right 
Bvy  bis  lien  execution  on  her  crop  than  he  had  to  levy  it 
lie  crop  of  any  stranger. 
At  the  judgment  be  reversed. 


\L  SncMOKS^  plaintiff  in  error,  vs.  George  A.  Guise, 
4  defendant  in  error. 

p  tiia  defendant  signed  a  note,  given  by  a  member  of  a  firm  indi- 
ifedly,  for  money  borrowed  for  the  nse  of  the  firm,  as  security,  and 
PK  ft  settlement  of  the  partnership  affairs,  that  note  was  settled  by 
Upeeptiuice  by  the  plaintiff  of  a  note  made  by  said  partner,  without 
HtSft  and  the  defendant  was  not  present,  assenting  thereto,  that 
pi  ^fcharge  him  from  his  liability  as  security.    (K.) 

al  and  security.    Novation.    Partnership.    Before 
^Sabbell.    Terrell  Superior  Court.    November  Ad- 
1  Term,  1871. 

I  A*  Oaise  brought  complaint  on  the  following  note, 
itobelost^ 

T0fti.ZLTX.31. 
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'*  $200.  Sixty  days  after  date,  we  or  either  of  ns  promin 
to  pay  John  A.  Hiers  or  bearer  two  hundred  doUan^&r 
yalae  received,  with  interest  at  two  and  a  half  per  ooit  ptf 
month.    This  February  Ist,  1869. 

"Jacob  Six, 
(Signed)  *'Jam£b  M.  SnoflHO^ 

"R.  T.  Harpbb." 

Proceedings  were  instituted  simultaneously  to  establtab  t 
copy  of  the  same.  By  agreement,  both  issues  were  tried  ti* 
get  her. 

James  M.  Simmons  pleaded  to  the  suit,  the  genenl  vm^ 
and  non  est  factum  as  to  the  note  sued  on,  with  the  foUovif^ 
qualification,  *^  that  he  did,  in  the  spring  of  1869,  aboat 
first  day  of  May,  sign  a  certain  note  for  the  sum  ef 
payable  to  J.  A.  Hiers  or  bearer,  as  security  for  Jaoob 
which  note  was  for  borrowed  money  for  the  busincfls  of 
firm  of  Six  &  Guise,  of  which  firm  plaintiff  was  a 
and  which  note  was  afterwards  paid  off  and  fully  satisfied  If  | 
plaintiff,  as  the  surviving  partner  of  said  Six  &  Guise, 
fendant  further  says,  that  said  plaintiff,  as  a  member  of 
firm  of  Six  &  Guise,  received  the  benefit  of  said 
money,  for  which  said  note  was  given,  and  recogoifing 
liability  for  the  payment  of  the  said  note,  went  forward 
paid  off  the  same,  as  well  as  house  rent  and  other  debl% 
took  possession  of  all  the  stock  of  said  Six  &  Guise,  and 
and  disposed  of  the  same  to  a  great  advantage, 
further  says,  that  plaintiff  and  said  Jacob  Six,  partaeA 
aforesaid,  had  a  full  settlement  of  their  partnership^  io 
settlement  this  note  was  taken  into  consideration  and 
settled  between  said  parties,  to- wit :  plaintiff  and  d 
Six,  and,  in  said  settlement,  said  plaintiff  th<^reby 
ledged  his  equal  liability  with  said  Six  for  the  payi 
said  note.'' 

The  defendant,  R.  T.  Harper  pleaded  the  general  ii 
non  est  factum. 

It  appeared  from  the  evidence  that  G.  A.  Gaiae 
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IMie  sued  on  from  J.  A.  Hiers,  paying  therefor  $207,  includ- 
iog  interest,  at  two  and  a  half  per  cent,  per  montli ;  that  the 
Bote  was  lost;  that  it  was  signed  by  Jacob  Six,  principal;  and 
J.  M.  Simmons  and  R.  T.  Harper,  securities,  as  Hiers  told 
plaintiff;  that  plaintiff  had  a  settlement  with  Jacob  Six  as  to 
all  their  partnership  business,  in  which  the  note  sued  on  was 
settled;  that  plaintiff  took  the  note  of  Jacob  Six  for  $200, 
intk  the  understanding  that  said  Hiers'  note  should  stand  as 
jfuAf  if  Six  paid  his  note;  that  plaintiff  received  on  the  Six 
'MetBS,  and  entered  a  credit  for  the  same;  that  plaintiff 
•till  held  said  Six's  note  for  the  balance  due  on  the  same; 
Jbt  Hiers  had  frequently  dunned  plaintiff  on  the  note  sued 
||t  before  he  paid  it ;  that  R.  T.  Harper  never  signed  said 
ftsUj  nor  authorized  any  other  person  to  sign  the  same  for 
'^  i;  that  the  money  obtained  on  the  note  sued  on  was  all 
I  for  tlie  partnership  business  of  Six  &  Guise;  that  plain- 
'  told  defendant  Simmons  that  he  had  paid  off  said  note 
|ki  bad  lost  it. 

^  iTbe  evidence  was  conflicting  as  to  whether  the  Six  note  for 
pMN)  was  given  specifically  in  lieu  of  the  note  sued  on,  or  for 
Ml^eiieral  balance  on  a  settlement  of  all  the  partnership  mat- 
||Bof  Six  &  Guise,  including  said  note;  also,  as  to  whether 
i  satisfaction  of  the  note  sued  on  was  made  dependent  upon 
n  payment  of  the  Six  note. 

I  jury  returned  a  verdict  against  James  M.  Simmons, 
ntff  for  $200.     The  defendant  Simmons  moved  for  a  new 
,  apoD  the  following  grounds,  to-wit: 
i  kt  Because  the  verdict  is  contrary  to  evidence  and  against 
h  weight  of  evidence. 

Because  the  verdict  is  contrary  to  the  charge  of  the 

;  and  contrary  to  law. 

^ZL  Becaase  the  Court  erred  in  charging  the  jury,  "  that 

'  had  nothing  to  do  with  the  partnership  of  Six  &  Guise, 

they  believed  from  the  evidence  that  the  name  of 

I  was  to  the  note,''  and  in  ruling  out  the  evidence  as  to 

I  partnership  of  Six  &  Guise. 

t'^  Becaase  the  Court  erred  in  ruling  out  the  evidence 
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offered  by  defendant  to  prove  that  plaintiff  paid  other  daiiM 
against  Six,  and  that  plaintiff  got  the  whole  proceeds  of  tk 
sale  of  the  stock  of  goods  of  Six  &  Gaise^  and  was  more 
than  fully  reimbursed  for  all  losses. 

5th.  Because  the  Court  erred  in  charging  the  jury,  "that 
if  defendants,  by  themselves  or  attorney,  were  preseot  vtA 
assisted  in  the  settlement  between  Six  &  Guise,  then  d^ffid< 
ants  were  bound  by  the  terms  of  the  settlement,''  when  itw 
in  evidence  that  R.  F.  Simmons,  Esq.,  was  present,  actingis 
the  attorney  of  Guise,  not  of  defendants. 

The  sheriff  returned  noii  est  inventus  as  to  Jacob  Six,  and 
he  was  consequently  not  a  party  to  tlie  case. 

The  Court  directed  a  new  trial,  unless  plaintiff  would  ft 
mit  the  sum  of  $65,  paid  on  the  Six  note. 

To  which  ruling  plaintiff  in  error  excepted,  and  asrigH 
error  upon  each  of  the  grounds  aforesaid. 

R.  F.  Simmons;  C.  B.  Wcx)ten;  L.  C.  HoYLE,forph»* 

tiff  in  error. 

F.  M.  Harper  ;  Clark  &  Goss,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  brought  by  the  plaintiff  against  i 
defendants  on  a  promissory  note  for  the  sum  of  $200,  ] 
ble  to  Hiers  or  bearer  sixty  days  after  date.     On  the  I 
the  jury  found  a  verdict  against  J.  M.  Simmons  fot| 
A  motion  was  made  for  a  new  trial  on  the  grounds  sp 
in  the  record,  which  was  granted  by  the  Court,  anknl 
plaintiff  should  remit  on  the  record  the  sum  of  $65  to| 
tiff  on  the  Six  note,  and  if  he  does  so  the  new  trial 
Whereupon  the  defendant  excepted.  From  the  facts  dii 
in  this  confused  record,  as  we  understand  them,  a 
should  have  been  granted  absolutely.     The  defendao^l 
mons,  signed  the  Hiers'  note  as  security.    If  that  na 
tuted  a  part  of  the  partnership  liability  of  Guise  A 1 
upon  a  settlement  of  their  partnership  afliiirs,  thai 


ATLAlfTA,  JULY  TERM,  1872.  477 

Carr  et  al.  vs.  Ho  user. 


(ettled  by  the  taking  of  Six's  note  by  tiie  plaintifT,  and  if  J. 
^  Simmons,  the  security,  was  not  present,  assenting  thereto, 
hat  would  discharge  him  from  the  payment  of  the  Hiers' 
lote  to  the  plaintiff!  There  is  evidence  in  the  record  which 
odss  that  way.  In  our  judgment,  there  should  be  a  new 
rial  in  the  case,  and  that  question  submitted  to  the  jury  un- 
Icr  the  charge  of  the  Court. 
Let  the  judgment  of  the  Court  below  be  reversed. 


V,  L.  Carr,  executor,  et  cd.y  plaintiffs  in  error,  vs.  D.  H. 
HousER,  administrator,  defendant  in  error. 

•  parchase^by  a  Receiver,  as  agent  of  another,  of  property  sold  at  his 
own  sale,  made  under  order  of  Court,  is  voidable  at  the  election 
of  a  party  having  a  beneficial  interest  in  the  property,  and  when  such 
dectioQ  is  promptly  made,  the  sale  will  be  set  aside. 

Receiver's  sale.  Purchase  by  Receiver.  Before  Judge 
OLE.  Houston  county.  At  Chambers.  January  4th, 
B72. 

David  H.  Houser,  on  behalf  of  himself  and  other  credit- 
;i  of  Carr  &  Jones,  and  as  administrator  of  Edward  W. 
IfteBy  one  of  the  members  of  said  firm,  and  W.  L.  Carr,  as 
itor  of  the  last  will  and  testament  of  Joseph  N.  Carr, 
lier  member  of  said  firm,  filed  their  bill  against  the 
-law  of  said  Jones  and  the  legatees  of  said  Carr,  in 
the  appointment  of  a  Receiver  was  prayed  to  take 
I  of  the  partnership  property  of  said  late  firm  of  Carr 
and  to  sell  the  same.  On  October  24th,  1870, 
Cole  appointed  the  complainant,  David  H.  Houser, 
Utecciver,  upon  his  giving  bond  and  security  in  the  sum 
l0|000|  and  directed  him  to  take  possession  of  the 
personalty  of  said  late  firm  and  to  sell  the  same, 
birty  days'  advertisement,  at  the  Court-house  in  Perry, 
eoanty,  at  public  outcry,  to   the  highest  bidder. 
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The  Receiver  reported  to  the  January  Term,  1871,  of 
Houston  Superior  Court  that  he  had  sold  a  part  of  theradtj 
belonging  to  said  Carr  &  Jones  on  the  first  Tuesday  in  Jid- 
uary,  1871,  when  the  same  was  bid  off  by  John  A.  Hooser 
for  the  sum  of  $2,100. 

W.  L.  Carr,  as  executor  as  aforesaid,  and  as  a  legatee  im- 
der  the  will  of  Joseph  N.  Carr,  deceased,  and  Hollaod  Otfr, 
also  a  legatee  under  said  will,  objected  to  the  report  of  omI 
Receiver  upon  the  following  among  other  grounds 

1st.  Because  lie,  the  said  David  H.  Houser,  prooeeded  ti 
have  the  said  lands  and  mills  sold  for  one-half  cash  and  Ai 
other  on  time,  and  bid  them  off  himself  by  bis  own  bid,  ail 
for  himself,  as  it  is  believed,  and  which  was  so  publidj» 
nounced  at  the  time  by  the  crier,  at  the  pitiful  sum  of  $3,101^ 
when  the  property  was  worth  at  the  time  $8,000  or  $10/% 
and  which  said  Houser  well  knew;  and,  therefiMr^  tiwf  flf 
that  said  pretended,  fraudulent  sale  should  beset  aside k 
the  gross  inadequacy  of  the  price  for  which  said  lands  tfl 
mills  sold  ;  that,  indeed,  there  has  been  no  l^al  sale  by  di 
said  Houser,  Receiver,  to  himself,  and  that  the  title  to  di 
property  sold  is  not  at  all  changed  by  said  pretended  sale. 

2d.  Because  the  said  John  H.  Houser  did  not  porebtfi 
said  land  and  mills,  and  if  his  brother,  the  said  David  E 
Houser  bid  them  off  for  the  said  John  H.  Houser,  whieb 
is  denied  by  these  objectors,  it  was  all  done  with  full 
by  both  of  said  Housers  of  the  before-mentioned  facts, 
the  gross  inadequacy  of  the  price  should  forbid  the 
tion  of  said  sale  as  valid  by  any  Court. 

The  Receiver  made  a  separate  report  as  to  the  sale  of  a 
tain  other  tract  of  land  belonging  to  said  late  firm  of  OtfC^ 
Jones,  to  which  substantially  the  same  objections  were 

On  the  4th  day  of  January,  1872,  at  Chambers, 
Cole  passed  an  order  confirming  said  sales,  it  having 
agreed  between  the  parties  that  said  objections  shoil 
heard  in  vacation.     Whereupon  plaintiffs  in  error 
to  said  order,  and  now  assigns  the  same  as  error.       "-'i 
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Warbex  &  Grioe,  for  pIUintifTs  in  error. 

Duncan  &  Miller^  for  defendant. 

Montgomery,  Judge. 

The  Receiver  who  bid  the  property  off  at  his  own  sale  in- 
Mto  he  did  so  as  agent  of  his  brother,  and  not  for  himself, 
ifid  therefore  contt^nds  the  sale  is  valid  Unless  there  is  a  dis- 
Ifaotioii  in  this  respect  between  a  Receiver's  and  a  sheriff's 
«de  (which  is  not  perceived)  the  question  is  not  an  open  one. 
iMleed,  the  Court  has  gone  so  far  as  to  declare  such  a  sale 
^Mutely  void.  It  is  sufficient  for  the  purposes  of  this  case 
jlsay  that  such  a  sale  is  clearly  voidable  at  the  election  of  a 
jKty  having  a  beneficial  interest  in  the  property,  and  when 
pdi  eleettoD  is  promptly  made,  as  was  done  in  this  case,  the 
Wk  will  be  set  aside. 

I*:  In  Harruon  vs.  MeHenry,  9  Gkorgia^  164,  this  Court  held 
sNbl  a  sheriff  cannot  purchase  at  his  own  sale,  either  for 
iAimself  or  as  agent  of  another,  but  such  purchase  is  void. 
The  reasons  given  for  the  decision  there  apply  with  full  force 
litre;  The  sale  should  have  been  set  aside. 
^  Judgment  reversed* 


I 

Wilson  D.  Nichols,  plaintiff  in  error,  vs.  F.  M.  Chan- 
dler et  al.,  defendants  in  error. 

Aa  intrader's  warrant  does  not  lie  against  one  who,  in  good  faith,  claims 
the  right  to  the  possession  of  the  premises  he  is  sought  to  be  ejected 

,*:totD,  and  if  the  defendant  in  such  a  warrant  makes  the  counter-affida- 
lit  required  by  the  Code,  and  it  appear  on  the  trial  that  he  does,  in 
good  £ftith,  elium  the  right  to  the  possession,  the  jury  ought  to  find  for 
the  defendant. 

Intruder's  warrant.    Before  Judge  Greene.    Rockdale 
uperior  Court.    September  Adjourned  Term^  1871. 


480         SUPREME  COURT  OF  GEORGIA. 

Nichols  vs.  Chandler  et  aL 

Martha  Kilpatrick,  from  whom  both  parties  in  this  case 
claim  to  have  derived  title,  had  four  children.  On  the  17tb 
of  May,  1859,  she  made  and  executed  an  instrument,  whether 
deed  or  will  has  not  yet  been  determined,  conveying  to  two 
of  her  children,  Margaret  J.  and  Amanda  M.,  jointly, the 
whole  of  her  estate,  consisting  of  one  hundred  and  ten  acres 
of  land  and  some  personalty.  The  prepouderaiuse  of  evi- 
dence is  that  this  instrument,  after  execution,  was  left  in  the 
hands  of  Esquire  Born  to  be  delivered  after  the  <leath  <^the 
maker.  Margaret  J.,  one  of  the  beneficiaries  under  the  above 
described  instrument  and  her  brother,  died  before  their  mother. 
Amanda  M.,  the  other  beneficiary,  and  wife  of  one  Kill:, 
and  Mary  A.,  wife  of  H.  R.  Nichols,  were  the  only  survif- 
ing  children  of  the  maker  of  said  instrument;  they,  wA 
their  husbands,  remained  in  possession  of  said  land  from  tki 
death  of  their  mother.  On  August  28th,  1869,  Heo^Si 
Nichols  and  bis  wife  Mary  A.  conveyed  by  deed  their  oafr 
vided  interest  in  the  land  to  the  defendant,  WilaoQ  IX 
Nichols.  On  November  7th,  1870,  Brazell  Bradf(wd  miBVf 
pointed  administrator  on  the  estate  of  Margaret  J.  Eilpi^ 
rick,  and  on  August  2d,  1871,  sold  the  land  in  diepQlt^ 
to-wit:  an  undivided  half  interest  to  F.  M.  Chandler.  F« 
M.  Chandler  and  Brazell  Bradford  sued  out  a  warrant  agiinrt 
Wilson  D.  Nichols  as  an  intruder,  when  the  facts  as  abofi 
set  forth  appeared  in  evidence.  J 

Defendant  requested  the  Court  to  charge  the  jury  as  W»? 
lows,  to-wit :     "  That  if  they  believed,  from  the  evit 
that  defendant  claimed  a  bona  fide  and  legal  title  to  the 
when  he  entered  on  the  possession,  forcible  entry  and 
tainer  was  the  proper  remedy.''    The  Court  refused  to 
as  requested,  and  defendant  excepted. 

The  jury  returned  a  verdict  for  the  plaintiffs,  and  d( 
ant  moved  for  a  new  trial  upon  the  following,  among 
grounds,  to-wit : 

Because  the  Court  failed  to  charge  the  jury  as  reqi 
The  motion  for  a  new  trial  was  overruled,  and  pli 
error  excepted,  and  assigns  said  ruling  as  error. 
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A  C,  McCalla  ;  James  A.  King,  represented  by  New- 
3IAN  &  Harbison,  for  plaintiff  in  error.  Cited  Code,  sec. 
-*K)0;  21  Ga.  R.,  368 ;  39  Ga.  R.,  187,  to  the  effect  that  as 
tbe defendant,  in  good  faith,  claims  a  legal  right  to  the  pos- 
•easion  of  the  land  in  dispute,  he  cannot  be  ejected  as  an  in* 
trader. 

Clabk  &  Pace,  for  defendants. 

McCay,  Judge. 

This  Court  has,  in  20  Georgia^  228,  and  in  39  Georgioy 
^,  decided  that  in  proceedings  under  this  statute,  the  bona 
§bi  of  the  defendant's  possession  is  the  sole  issue.  If  hei 
Igood  faith,  claims  a  right  to  the  possession,  the  plaintiff  is 
iYen  to  his  remedies  existing  before  the  passage  of  the  Act. 
tJi  not  enough  that  the  defendant's  claim  will  not  stand  the 
ilMof  a  legal  investigation,  as  compared  with  the  claim  of 
IM  plaintiff.  If  his  claim  is  a  real,  honest,  bona  fide  claim, 
ifttasbam,  but  founded  on  some  reasonable  data,  he  is  no 
|||boder,  no  mere  squatter,  and  is  not  to  be  ousted  by  the 
ftiiriff  without  any  trial. 

^  This  case  seems  to  have  been  tried  on  the  idea  that  if  the 
Pfendant's  claim  was  not  one  that  would  support  a  defense 
Pan  action  of  ejectment  by  the  plaintiff,  that  the  verdict 
iKgfat  to  be  for  the  plaintiff.  We  do  not  undertake  to 
|i^  iliat  the  jury  was  bound,  under  the  evidence,  to  have 
Nod  that  this  claim  was  or  was  not  bona  fide.  We  think, 
Nrever,  they  might  have  done  so  under  the  evidence. 
^re  is  much  going  to  show  that  these  parties  thought  they 
•d  a  good  title — that  they  were,  in  good  faith,  claiming  a 
gilt  to  this  possession.  If  this  was  the  truth  they  were 
*  intruders.  The  construction  of  this  paper — though,  in 
^  judgment,  it  conveys  the  title  as  contended  for  by  the 
Untiff  below — is  not  yet  so  clear  as  to  make  those  who 
Ve  resisted  that  view  of  it  necessarily  intruders.  We  think 
it  if  tbe  jury  had  been  properly  instructed  as  to  the  law, 
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as  we  have  decided  it,  to-wit:  that  if  the  defendant  bwn  \ 

fde  claims  the  right  of  possession — uot  fraudalendj,  not  ! 

without  any  show  of  right,  but  honestly,  he  is  not  aa  io*  | 

truder — they  might  have  found  for  the  defendant.  | 
Judgment  reversed. 


E.  H.  Worrill,  administrator,  et  al,y  plaintiffs  in  error,  ml 
Jackson  Gill,  administrator,  defendant  in  error. 

Where  a  testator,  in  1854,  made  his  will,  by  which  he  left  eertaiahil 
to  his  son,  whom  he  appointed  executor,  and  in  1856  c(mt«|ei  Ai 
land  to  his  son  by  deed,  reserving  a  life  estate  to  himself,  and  delifMi 
the  deed  to  his  son,  the  legacy  is  adeemed.  If,  on  the  desthoftkll 
testator  in  March,  1864,  the  son  takes  immediate  poasenion  oflU 
land,  claiming  it  under  the  deed,  and  in  January,  1866,  prove  Aew 
and  qualify  as  executor,  but  does  not  return  the  land  at  paitoflk 
father's  estate,  he  is  not  estopped  by  the  probate  and  his  quiliiuriill 
as  executor,  without  more,  from  setting  up  his  Utle  under  tkt^ 
adverse  to  the  will. 

Estoppel.     Legacy.     Ademption.     Before  Judge  JoHf^ 
SON.     Marion  Superior  Court.     April  Term,  1872. 

Jackson  Gill,  as  administrator  de  bonis  ncm^  with  tbei 
annexed,  of  James  Ferryman,  deceased,  brought  eje 
against  E.  H.  Worrill,  as  administrator  upon  the  estalil 
Anthony  G.  Ferryman,  deceased,  et  ai.^  for  a  certain  tiiflU 
land  situated  in  the  county  .of  Marion. 

The  decision  of  the  Supreme  Court  will  be  fully  < 
stood  from  the  refusal  to  charge  and  the  charge  as  giv«>«'^ 

The  defendants  requested  the  Court  to  charge  as  J 
to- wit : 

''If  the  jury  shall  find  that  James  Perryman»ui 
1854,  executed  the  will  in  evidence  and  devised  the  | 
in  dispute  to  A.  G.  Ferryman,  and  afterward  in  i 
1856,  by  deed  conveyed  the  same  property  to  i 
Ferryman,  reserving  a  life-estate  therein  to  hi 
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ach  legacy  is  adeemed  under  section  2427  of  Irwin's  Code, 
od  the  fact  that  said  A.  G.  Ferryman  may  afterward  have 
roved  the  will  and  taken  letters  testamentary  under  it,  and 
ave  sworn  to  execute  the  same  according  to  law,  did  not 
estroy  such  ademption,  and  defendants  are  not  thereby 
stopped  from  setting  up  title  under  said  deed." 

The  Court  refused  to  give  the  foregoing  request  in  charge, 
at  charged  the  jury  to  the  contrary,  as  follows,  to-wit  : 

''It  is  asserted  by  plaintiff  that  James  Ferryman,  at  the 
me  of  his  death,  was  the  owner  of  and  had  title  to  the 
remises  in  dispute.  If  so,  the  plaintiff  is  entitled  to  recover 
\  this  action.  It  is  also  asserted  by  plaintiff  that  James 
Inrrjman  in  1854  made  and  published  his  last  will  and  tes* 
inent,  disposing  of  this  property  now  in  controversy ;  that 
imes  Ferryman  died  in  1864  in  possession  of  the  property, 
iving  said  will  unrevoked  ;  that  A.  G.  Ferryman,  one  of 
m  executors  of  said  will]  presented  the  same  to  the  Ordi- 
oy  for  probate  in  January,  1865;  that  the  same  was  ad- 
itted  to  probate  as  the  will  of  Jameo  Ferryman ;  that  A. 
.  Ferryman  qualified  as  executor,  assumed  the  burden  of 
;eeating  the  same,  and  acted  as  such  executor.  It  is,  how- 
V,  asserted  by  defendants  that  James  Ferryman  conveyed 
is  property,  by  deed,  in  1856  to  A.  G.  Ferryman,  the  ex- 
■tor,  and  that  the  administrator  of  A.  G.  Ferryman,  who 
li^real  defendant,  is,  therefore,  entitled  to  retain  possession 

^^^The  jury  will  determine  all  these  questions  of  fact,  and  if 
» from  the  testimony,  shall  find  the  facts  as  asserted,  then 
'Ferryman,  in  law,  is  estopped  from  denying  the  title 
^l^ainliff,  notwithstanding  the  deed  from  James  Ferry- 
kilo  A.  G.  Ferryman,  made  in  1856,  and  plaintiff  will  be 
(o  recover." 
i^Jiury  returned  a  verdict  for  the  plaintiff  for  the  prem- 
r^diqpate. 

ntB  excepted  to  the  refusal  to  charge,  as  herein  set 
^iiid  to  the  charge  as  given,  and  now  assign  the  same  as 
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B.  Hill;  B.  B.  Hinton;  E.  H,  Worbill,  for  plaintifi 
in  error.  \ 

M.  H.  BlandfobD;  for  defendant 

Montgomery,  Judge, 

The  subject  matter  of  the  present  suit  having  been  Bpedi- 
cally  devised  by  the  testator,  and  afterwards  disposed  of  bf 
him  by  deed,  there  can  be  no  doubt  that  the  devise  m 
adeemed :  White  V8.  Wincliester,  6  Pick.,  47,  and  authoritifll 
there  cited ;  Code,  2427.     Was  the  executor  estopped  Uy  pi»* 
bate  of  the  will  from  setting  up  the  ademption?    Had  d* 
testator  sold  the  property  to  a  stranger,  and  he,  before  ]»• 
bate  of  tlie  will  by  the  executor,  resold  to  the  latter,  it  viU 
hardly  be  contended  that  the  executor,  under  such  cireuh 
stances,  would  have  been  estopped  by  the  probate  from  sliov? 
ing  that  the  property  had  been  sold  by  tlie  testator  in  Ul 
lifetime,  and  that  he,  the  executor,  had  afterwards  purduMl 
it  from  the  vendee  of  the  testator.     ^'The  probate  of  awift 
establishes  the  capacity  of  the  testator,  and  the  £ict  that  il! 
has  been  executed  with  the  formality  required  by  tlieltw^ 
and  to  this  extent  the  executor  may  be  said  to  be  estoppi^ 
from  attacking  it,  at  least,  collaterally.     ^'But  upon 
l>articular  estate,  real  or  personal,  it  may  operate,  is  a  qi 
tion  open  for  examination  in  the  Courts  of  commoo 
Those  claiming  the  personal  property  under  the  will  tn-i 
quired  to  show  that  it  belonge<]  to  the  testator  at  the  tiflN 
his  decease.     And  those  claiming  real  estate,  devised  thi 
will  be  holden  to  prove  that,  at  the  time  of  making  the 
the  testator  was  seized  of  the  same,  .and  died  seized  tl 
without  any  change  or  alteration  of  title :''  Carter  d  n 
Thomas,  4  Metcalf,  244. 

An  alienation  by  the  testator  of  property  bequeathed  U. 
a  revocation  of  the  will.     It  simply  operates  as  a  re^ 
Brown  vs.  Thornclike,  15  Pick.,  407 — or  amowniB  to 
cation :  Hawes  t7«.  Humphrey,  9  Pick.,  361 — and  in 
case,  the  whole  will  must  be  proven.     In  Hawes  ml 
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yfarejy  the  testator  devised  lands  to  trustees  for  certain  pnr- 
jMses.  He  afterwards  conveyed  away  the  lands  so  devised. 
Tie  will  was  attacked  as  revoked,  so  far  as  the  clauses  con- 
Teyiug  these  lands  were  concerned,  by  the  alienation.  The 
Court  says,  "  it  is  contended  that  the  devise  to  the  trustees  ia 
'toid,  on  various  grounds.  But  this  question  is  not  examina- 
lle  by  us,  sitting  as  a  Supreme  Court  of  Probate.  Tlie  con- 
dtnetion  of  the  will,  and  the  validity  and  effect  of  its  various 
ivovisions,  are  to  be  determined  by  a  Court  of  common  law 
ItoMictiou.  The  probate  of  a  will  does  not  affect  the  val- 
Mlj  or  invalidity  of  any  particular  clause  in  the  will,  [as  to 
tt»  property  on  which  it  operates  is  evidently  intended.] 
Sis  is  not  the  ease,  therefore,  in  which  a  limited  probate  is 
MteMmry,  the  proof  being  sufficient  to  establish  the  will,  as 
pKspects  the  real  as  well  as  the  personal  estate.'^  Indeed, 
ii^liold  that  alienation  of  property  devised  was,  technically, 
^  vocation,  would  be  to  permit  a  revocation  by  means  other 
I  those  set  forth  in  the  6th  section  of  the  statute  of  frauds, 
antially  adopted  by  our  Code,  sections  2435,  2436.  By 
ling  in  mind  that  the  question  before  the  Ordinary,  when 
Fvill  is  propounded  for  probate,  is  not  what  proi)erty  passes 
Pthis  paper,  but  whether  the  testator  has  executed  it  with 
Ik  formalities  required  by  law,  we  will  perceive  what  the 
P%ment  of  probate  is,  to-wit :  that  the  propounded  paper 
ikbeen  duly  executed,  and  it  is  adjudged  that  jt  be  admitted 
V  probate,  leaving  to  the  Courts  of  common  law  to  decide 
ikat  property  passes  under  it. 

^'If,  then,  I  am  correct  in  supposing  that  an  alienation  of 
it  bequeathed  property  by  the  testator  is  not  strictly  a  revo- 
ilion,  bat  only  operates  as  such,  leaving  the  will  still  to  be 
^^ed  in  its  totality,  and  that  the  judgment  of  probate  does 
M  decide  what  passes  under  the  will,  the  executor,  when 
*Wng  up  adverse  title  to  the  property  conveyed  by  the  will, 
l^ieh  adverse  title  is  based  upon  an  ademption  of  the  legacy, 
tiofc  denying  the  will  he  has  proved,  and,  therefore,  is  not 
k^ped  by  the  judgment  of  probate.  To  hold  otherwise 
Hild  be  to  deprive  an  executor  of  his  right  to  qualify,  i^ 
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perchance,  he  had,  at  any  time,  bought  property  originaUj 
owned  by  the  testator,  and  bequeathed  by  him  in  the  will  ot 
fered  for  probate. 
Judgment  reversed. 


John  S.  Clements,  plaintiff  in  error,  vs.  Whjjaii  Pah- 
TER,  defendant  in  error. 

Where  a  suit  was  brought  to  the  City  Coart  of  Augasta,  for  $2S6  96|  Ai 
jurisdiction  of  which  does  not  extend  to  amounts  ander  $100,aniAl 
matters  in  dispute  were  refered  to  an  arbitrator,  and  npon  the  nta^ 
of  the  award,  which  was  in  favor  of  the  plaintiff,  for  $68 14,  bendeili*' 
terest,  a  motion  was  made  to  dismiss  the  case  for  want  of  jaiudiiliM| 
as  the  plaintiff,  by  his  own  admission,  only  claimed  $81 96|  it  vi 
proper  in  the  Court  to  sustain  the  motion.     (R.) 

Jurisdiction.     Award.     Practice.    Before  Judge  GoctK 
City  Court  of  Augusta.     May  Term,  1872. 

For  the  facts  of  this  case,  see  the  decision. 

James  S.  Hook,  for  plaintiff  in  error. 

BL  Clay  Foster,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  an  action  against  the  defeodantj 
the  City  Court  of  Augusta,  for  the  sum  of  $235  96. 
consent  of  the  parties,  the  matters  in  dispute  between  1 
were  referred  to  an  arbitrator,  who  made  his  award  thall 
was  due  the  plaintiff  only  the  sum  of  $64  14,  besides  in 
When  the  award  was  returned  to  the  City  Court,  fortbtj 
pose  of  being  made  the  judgment  of  that  Court^  a  J 
was  made  to  dismiss  the  plaintiff's  case  on  the  \ 
the  City  Court  did  not  have  jurisdiction  of  it,  the 
claim  being  less  than  $100,  which  motion  was  su 
the  plaintiff  excepted.     It  appears  from  the  award  M 
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bitrator,  thafc  when  the  plaintiff  came  before  him^  although' 
b  had  sued  the  defendant  for  the  earn  of  $235  96,  he  did 
not  claim  to  be  due  him  but  the  sum  of  $81  96.  If  the  case 
bad  been  referred  to  a  jury  for  trial  in  the  City  Court,  in- 
itead  of  an  arbitrator,  to  ascertain  the  amount  due,  and  the 
pbuDtiff  had  admitted  before  the  Court  that  his  claim  against 
Sie  defendant  was  only  for  the  sum  of  $81  96,  there  can  be 
10  doubt  that  the  Court  would  have  dismissed  the  case  for  . 
nnt  of  jurisdiction.  The  admission  of  the  plaintiff  before  the 
ubitrator,  to  whom  the  case  was  referred  by  the  Court,  by  the 
Msmt  of  the  parties  as  to  the  amount  of  his  claim,  when 
boQght  to  the  attention  of  the  Court  by  the  award  of  the 
iKtrator  must  necessarily  produce  the  same  result.  The 
pet  that  the  plaintiff  sued  the  defendant  for  a  larger  amount 
kn  was  actually  due  him  by  his  own  admission,  cannot 
live  the  effect  to  give  to  the  City  Court  jurisdiction.  If  the 
hantiS  bona  fide  claimed  the  amount  sued  for,  and  upon 
>e  trial  it  had  been  reduced,  the  jurisdiction  of  the  Court 
t>Qld  not  have  been  ousted  on  that  account;  but  that  is  not 
le  case  here,  the  plaintiff  admitted  the  defendant  did  not  owe 
im  but  $81  96,  and  the  arbitrator  found  that  he  did  not  owe 
Im  that  much. 
Ijet  the  judgment  of  the  Court  below  be  affirmed. 


&E  Georgia  National  Bank,  plaintiff  in  error,  vs.  Felix 
H.  Henderson,  defendant  in  error. 

When  a  note,  payable  at  bank,  is  placed  in  a  bank  for  collection,  it  is 
)Sbe  duty  of  the  bank  to  see  to  it  that  it  is  properly  presented  for  pay- 
f^Miity  and  on  its  dishonor,  to  have  it  duly  protested,  and  notice 
Ifven  to  the  indorsers. 

•Vhen  a  bill  of  exchange  payable  at ,  was  sent  to  a  bank  for  collec- 

lioiif  and  the  bank  treating  it  as  a  bank  check,  and  not  entitled  to  days  of 
Imce,  presented  it  for  payment,  and  had  it  protested,  etc.,  on  the  day 
CkfiU  maturity,  without  days  of  grace,  by  means  of  which  the  indorser 
ihw  diacharged,  and  it  was  in  evidence,  that  the  bank  was  notified  by 
tlie  indorser  at  the  time  that  he  claimed  the  paper  to  have  days  grace : 
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Held,  That  the  bank  was  liable  to  the  person  who  deposited  die  piper 
for  collection  for  damages,  for  its  negligence  in  not  presenling  tbe 
check,  as  required  by  law,  and  causing  notice  of  its  non-payment  to  ti 
given  to  the  indorser. 

8.  The  present  holder  of  a  negotiable  promissory  note  or  bill  of  c^ 
change  is  prima  facie,  presumed  to  have  acquired  Utle  thereto  befon 
its  maturity,  and  in  a  suit  by  the  holder  against  the  bank  to  wlndiAi 
paper  was  sent  for  collection  for  failing  to  present  it  for  payment,  wi 
failing  to  notify  the  indorser  of  its  dishonor,  the  present  holder  il 
pnma  facie  presumed  to  have  been  the  holder  at  the  maturity  of  tk 
paper. 

Protest.  Bank.  Days  of  grace.  Bank  check.  Pnaomp- 
tion.  Before  Logan  E.  Bleckley,  Esq.,  an  Attfln^i 
presiding  by  consent.  Fulton  Superior  Conrt  Octobtf 
Term,  1871. 

Felix  H.  Henderson  brought  case  against  the  Geoigii 
National  Bank,  alleging  the  following  facts:  That  on  An* 
gust  4th,  1866,  Massey  &  Herty  made  the  following  iutrn* 
ment,  in  writing : 

"Atlanta,  Georgia,  August  4th,  1866. 
^^ Georgia  National  Bank,  Atlanta,  Georgia: 

"  Ninety  days  after  date,  pay  to  F.  R.  Bell,  or  ordefi  out 
thousand  dollars.  (Signed) 

«  $1,000.  MASSEY  &  HEBTY. 

"  Indorsed :  John  D.  Pope,  F.  R.  Bell." 

That  Bell  indorsed  said  bill  of  exchange  to  Pope,  i 
Pope  indorsed  the  same  to  plaintiff;  that  plaintiff  deli? 
said  bill  of  exchange  to  defendant  for  collection;  that  on  I 
2d  of  November,  1866,  the  ninetieth  day  from  the  ditii 
said  instrument,  said  defendant  presented  said  bill  of  < 
change  for  payment,  and  protested  the  same  for  non- 
without  allowing  days  of  grace  on  the  same,  by  whi(A  i 
gal  action  the  indorscrs  were  discharged  from  all 
that  the  drawers  are  insolvent;  that,  by  this  course  of  I 
defendant  has  become  liable  to  plaintiff  for  the 
principal  and  interest  due  on  said  bill  of  exchange. 
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efendant  pleaded  the  general  issue.  It  appeared  from 
ence  that  the  plaintiff  had  originally  sued  the  drawers 

indorser,  John  D.  Pope;  that  he  failed  to  recover 
Pope,  on  the  ground  that  he  was  discharged  from 

on  the  instrument  sued  on,  because  no  days  of  grace 
owed  on  the  same;  that  Pope  received  no  notice  of 
except  the  one  of  date  November  2d,  1866;  that  he 
the  officers  of  the  bank  that  said  bill  was  entitled  to 

grace,  and  requested  that  they  should  not  demand 
t  of  the  same,  or  protest  it  for  non-payment  until 
i  three  days  of  grace  had  expired ;  that  Pope  was  sol- 
d  the  drawers  insolvent ;  that  it  was  the  custom  of 
)  charge  for  collections,  unless  the  owner  of  the  in- 
t  to  be  collected  kept  a  deposit  account  with  the  col- 
bank. 

lefendant  moved  for  a  non-suit;  the  motion  was  over- 
id  defendant  excepted. 

jury  returned  a  verdict  for  the  plaintiff  for  the  sum 
)0. 
lefendant  moved  for  a  new  trial,  because  the  Court 

each  of  the  following  charges  to  the  jury,  to-wit: 
ee. points  present  themselves  for  your  consideration: 
1  the  defendant  owe  the  plaintiff  a  duty?     2d.  Was 
ty  neglected,  or  negligently  performed  ?    3d.  "What 
,  if  any,  resulted  from  such  negligence? 

the  plaintiff  own  the  bill  at  its  maturity?  On  that 
I  you  may  consider  all  the  facts  proven,  including  also 
ent  possession  of  the  bill  by  the  plaintiff.  Such  pos- 
done  would  be  sufficient  evidence  of  title  in  a  suit  on 
rament  itself,  but  is  not  necessarily  so  in  an  action, 
tlie  one  now  on  trial.  You  may  or  may  not  find  it 
oiji  in  connection  with  all  the  other  facts  of  the  case, 
the  plaintiff  was  the  owner  of  the  bill,  did  the  defend- 
9me  bis  agent  to  collect  it,  or  to  take  the  ordinary 
aft  to  prevent  the  discharge  of  the  indorsers  on  its  dis- 
An  agency  of  this  kind  might  have  been  created 
fibeae  parties,  notwithstanding  the  fact  that  the  de* 

•  SCLTl.    32. 
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fendant  was  the  person  on  whom  the  bill  was  drawn,  or  to 
whom  the  bill  was  addressed.     It  was  competent  for  the  de- 
fendant to  accept  such  an  agency,  in  respect  to  this  bill,  if  it 
thought  proper  to  do  so,  and  if  he  did  accept  it,  its  dote 
and  obligations  would  be  the  same  as  if  it  had  had  no  pn* 
vious  connection  with  the  paper.   Whether  the  alleged  ftgoMy 
existed,  you  are  to  determine  from  the  evidence,  and  if  the 
evidence  discloses  any  act  done  by  the  defendant  on  tbelini 
of  such  an  agency,  you  are  at  liberty  to  consult  the  act  fir  ^ 
what  you  may  think  it  worth,  as  tending  to  prove  theageny. 
If  no  such  agency  has  been  established  to  your  satisfiu^  j 
your  verdict  will  be  for  the  defendant.     If,  on  the  other  hi^  J 
you  believe  from  the  evidence  that  the  defendant  nndertookj 
this  duty,  was  there  any  breach  of  his  undertaking? 

''On  the  dishonor. of  this  bill,  a  protest  was  ueceaBaiVjMlJ 
the  indorsers  were  entitled  to  notice,  either  verbal  or  writt^p] 
of  such  protest.    A  protest  for  non-payment  before  the ^ 
days  of  grace  would  be  a  nullity,  and  a  notice  of  thai  | 
would  not  avail  to  bind  the  indorsers.     If,  in  this  case,! 
was  no  other  protest,  that  could  be  no  legal  notice  to  the  it 
dorsers,  and  they  are  discharged. 

'' If  you  should  find  that  the  indorsers  were  diachaf] 
and  that  this  discharge  resulted  from  the  defendant's  i 
gence  or  breach  of  duty,  while  agent  for  the  plaintiff,! 
that  the  drawers  of  the  bill  are  insolvent,  your  verdict  i 
be  for  the  plaintiff  for  damages  equal  to  the  principal  i 
interest  of  the  bill." 

The  motion  for  a  new  trial  was  overruled^  and  de 
excepted  and  assigns  said  rulings  as  error. 

Collier,  Mynatt  &  Collier,  for  plaintiff  in  « 
The  relation  of  principal  and  agent  could  not  exist  I 
the  parties:  Smith's  Mer.  Law,  140;  Paley  on 
1  Par.  B.  &  N.,  357-504.     2d.  The  act  of  thei 
ratified  in  bringing  suit  against  Pope:  Story  on 
243-259 ;  27  Ga.  K,  172;  10  Ga.  R.,  362;  1  Ibid^i 
McLean's  B.,  669.    3d.  The  defendant  was  only 
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iotify  the  holder  of  non-payment ;  2  Am.  L.  C,  666 ;  3 
Ak.  B.,  207 ;  Smith's  Mer.  Law,  145;  6  Mason's  R.,  666 ; 
I  Met.  B.,  79.  The  fault  was  not  in  nonfeasance  but  mis- 
iBMUce:  Paley  on  Agency,  71 ;  1  H.  Black.  B.,  161.  4th. 
Jf  indorser  had  notice  no  demand  was  necessary :  1  Par.  B. 
^  M.|  367.  6th.  Charge  as  to  liability  of  bwk  was  error : 
iftur.  on  B.  &  N.,  480 ;  10  Cush.  B.,  582. 

i'  W.Ezzard;  Hulsey  ifcTiONER,  for  defendant.  1.  Bank 
VAle  for  defective  notice  given  by  which  indorser  is  discharg- 
«:  6Hill.  B.,  648 ;  22  Wend.  B.,  214 ;  19  Barb.  B.,  391. 

^  JIcCay,  Judge. 

i  l.The  general  principle  that  a  bank  or  any  other  collection 

4|eDt  taking  a  negotiable  paper  for  collection  is  under  obli- 

Ijttioiis  to  have  it  duly  protested  for  non-payment,  seems  un- 

onable.    The  agent  has  the  possession  of  the  paper  ; 

]]y  the  owners  are  at  a  distance;  the  notary  will  pre- 

i  and  protest  only  such  papers  as  are  presented  to  him,  and 

Ithe  daty  is  not  on  the  agent  to  see  to  it,  there  is,  ordinarily, 

dy  in  a  situation  to  do  it.     And  such  is  the  current  of 

ority. 

^Sd.  This  Court  has  decided,  on  this  very  paper,  that  it  is 
|iill  of  exchange,  and  not  a  bank  check ;  that  it  was  enti- 
I  to  grace,  and  as  it  is  payable  at  and  by  a  chartered  bank, 
;  protest  and  notice  are  necessary  to  bind  the  indorsers : 
mmdermm  vs.  Pope^  39  Georgia,  361.  I  do  not  propose  to 
(trover  the  reasons  for  that  decision  ;  there  is  no  doubt  but 
hit  aotborities  may  be  found,  and  some  of  them  of  high 
ibaracter,  in  which  such  a  paper  as  this  has  been  held  to  be 
rWnk  check.  One  of  the  strongest  of  these  cases  is  a  de- 
jlSoa  bj  a  no  less  able  Judge  than  Judge  Story.  But  the 
lto«nt  of  the  decisions  appears  to  be  that  if  the  element  of 
bdi(  enters  into  the  paper  it  is  not  a  bank  check,  and  that 
m  mere  making  of  the  paper  payable  at  a  future  day,  being 
t'terif  an  element  of  credit,  makes  it  a  bill  of  exchange, 
M  not  A  bank  oheck.  A  check  is  an  order  to  the  bank  to 
isf  the  money  of  the  drawer  to  the  payee — ^it  is  an  appro^ 


492         SUPREME  COURT  OF  GEORGIA. 

The  Georgia  National  Bank  vs.  Henderson. 

priaiion  of  money— cash.  A  bill  of  exchange  is  a  matter  of 
credit.  It  is  drawn^  looking  to  the  future.  The  demeDtcf 
credit  enters  into  it.  This  paper  was  not  only  payable  sti 
future  day,  but  it  was  avowedly  not  drawn  upon  thedratra^ 
funds,  and  this  the  bank  well  knew^  since  its  own  books  is- 
formed  it  that  he  had  no  funds  there.  Besides,  this  paperm 
indorsed^  guaranteed  by  two  indorsers  other  than  the  paj«^ 
and  this  appeared  on  the  face  of  the  paper.  There  f^ 
therefore,  none  of  the  elements  of  a  check  in  this  paper)  e^ 
cept  that  it  was  drawn  upon  a  banker.  Payable  atafirtm 
time,  not  drawn  upon  any  funds  and  guaranteed  by  twoii- 
dorsers,  it  was  a  bill  of  exchange,  issued  and  taken  upontk 
credit  of  the  drawer  and  indorsee. 

Assuming,  therefore,  that  this  is  a  bill  of  exchange^  irf 
that  by  the  failure  of  the  bank  to  have  it  duly  presentdltf 
the  third  day  of  grace,  and  due  notice  to  be  given  to  the  il* 
dorsers,  they  were  discharged  as  we  have  decided  in  the 
of  Henderson  vs.  Pope,  it  follows  that  the  holder  btfW 
his  right  to  go  on  the  indorsers  by  the  fault  or  negligeoeec 
the  bank.  Prima  faciey  the  bank  is  liable  for  negligV* 
just  as  other  agents  are.  But  it  is  said  that  agents  of  0 
kinds,  except  carriers  and  innkeepers,  are  only  liable  toorii* 
nary  diligence,  and  this  is  true.  A  lawyer,  doctor,  or 
chanic,  indeed,  any  agent  is  not  bound  at  all  events, 
nary  skill  will  excuse  a  mishap,  even  of  a  doctor  or  Iti 
and  it  is  said  that  this  being  a  doubtful  matter,  the 
having  acted  in  good  faith,  is  not  liable,  because  it 
the  law.  A  case  very  much  in  point  is  cited,  and 
ing  down  this  general  doctrine  of  the  degree  of  dilq 
required  of  agents  undertaking  to  transact  business, 
merous.  For  myself,  I  should  have  great  doubt  tf  tB 
liability  of  the  b^nk,  except  for  one  thing.  Whether 
was  a  bank  check  or  a  bill  of  exchange  may  have 
doubtful  matter — one  upon  which  even  lawyers,  nayi 
of  great  eminence,  may  differ.  But  the  bank 
iuformetl  by  Mr.  Pope,  the  indorser,  that  it  was 
days  of  grace.    In  other  words,  that  it  was 
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lim  as  a  bill;  as  to  him  this  would  have  clearly  been  a  waiver 
CkfpreseDtment  on  the  first  day  of  the  three.  A  presentment 
and  notice  on  the  third  day  would  have  bound  him  in  any 
cveDt.  This  notice  of  Po[>e  to  the  bank  should  have  put  the 
hmk  ofiGicers  upon  their  guard.  It  was  easy  to  have  pre- 
Bented  it  on  both  days,  and  given  notice  of  the  non-payment 
00  both  days.  Admitting  that  it  was  doubtful  whether  it 
9ifl  entitled  to  days  of  grace  or  not,  attention  was  called  to 
tbe  fact  by  Pope's  notice.  It  was  an  easy  thing,  and  one 
tbat  would  occur  to  any  prudent  man  to  present  it  on  both 
^ys.  The  bank  was  not  obliged  to  decide  the  doubt.  It 
Klight  well  have  managed  so  as  to  save  the  plaintiff's  right 
tgainst  the  indorser's,  in  either  event.  Pope  notified  the 
bank  of  his  claim  that  it  was  a  bill.  Was  it  not  ordinary 
pndenoe  to  so  act  as  to  bind  Pope,  even  if  it  was  a  bill?  If 
^kre  was  but  one  way  open,  and  the  right  way  doubtful,  or- 
pnary  skill,  in  determining  the  right  way,  may  be  all  that 
*  required.  But  here  there  were  two  ways  open.  One  of 
iam  was  sure.  It  was  easy  to  take  both.  Notice  was  given 
m  the  way  proposed  was  wrong.  In  my  judgment,  or- 
Inaijr  prudence  required  both  to  be  taken,  and  for  that 
liaon  I  think  the  bank  liable. 

8d«  Piima  facie,  notes  over  due  are  not  negotiated ;  they 
(^-dishonored — suspicious.  Prima  facie,  every  man  who  has 
jptyoBoefloion  of  a  negotiable  paper  took  it  before  due.  Hen- 
pfoa  has  this  paper  now;  the  presumption  is  he  had  it  be- 
1^  and  at  its  maturity.  And  we  think  this  is  as  well  true 
jj^flait  of  this  kind  as  in  a  suit  on  the  note.  It  was  not 
iMMuy,  therefore,  for  Henderson  to  prove  that  he  was  the 
lier  of  the  paper  at  maturity. 
ppdgment  affirmed. 

fAMSneSLf  Chief  Justice,  concurring. 

(plaintiff  brought  his  action  against  the  defendant  to 

.  damages  for  carelessly  and  negligently  performing 

in  relation  to  the  collection  of  a  certain  bill  of  ex- 
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change,  placed  iu  its  bauds  for  that  purpose,  of  whidi  the 
fullowiDg  is  a  copy : 

<*  Atlanta,  Georgia,  August  4th,  1866. 

"  Georgia  National  Bank  of  Atlanta,  Georgia,  ninety  isfl 
after  date,  pay  to  F.  R.  Bell  or  order  $1,000. 

(Signed)  «  MASSEY  &  HERTY." 

Indorsed,  "F.  R.  Bell,  John  D.  Pope.'' 

The  plaintiff  alleges  that  tliedefendaut  protested  the  billaDd 
gave  notice  to  Pope,  the  indorser,  (the  ouly  responsible putf 
to  the  bill,)  the  day  it  became  due,  without  allowing  tkf 
three  days  of  grace,  as  he  should  have  done,  whereby  Fop% 
the  indorser,  was  discharged  and  he  lost  his  debt.  WiM 
the  case  of  Henderson  vs.  Pope  was  before  this  Court  ft  i 
former  term,  (see  39  Georgia  Reports^  361,)  this  Court  hdi 
and  decided  that  the  above  described  paper  was  a  bill  of  ex- 
change, and  not  being  payable  either  at  inghi  or  on  dtmmif 
was  entitled  to  the  three  days  of  grace  before  being  proteiM 
for  non-payment,  and  that  Pope,  the  indorser,  wasdischaigei 
And  the  question  now  is,  whether  the  defendant  is  liabkk 
under  the  law,  to  the  plaintiff  for  the  loss  which  he  has  M^ 
tained  in  consequence  of  the  negligent  and  unskillful  mtttiff 
in  which  it  performed  its  duty  in  undertaking  toooUerttb 
bill  placed  in  its  hands  for  that  purpose.  Contracts  implii' 
by  reason  and  construction  of  law,  arise  upon  the  suppoaitiai 
that  every  one  who  undertakes  any  office,  employment^  tn< 
or  duty,  contracts  with  those  who  employ  or  trust  him  H 
perform  it  with  integrity,  diligence  and  skill;  and  if, bfU* 
want  of  either  of  those  qualities,  any  injury  accrues  toiofr 
viduals,  they,  therefore,  have  their  remedy  iu  damages  I7* 
special  action  on  the  case:  3  Blackstone's  Commentaries,  16l> 
The  defendant  undertook  to  collect  the  plaintiff's  bill  forth 
customary  compensation,  and  was  bound  to  exercise  the  M^ 
essary  skill  and  diligence  for  the  accomplishment  of  tW 
object,  to  know  when  the  bill  became  dne^  and  in  CM « 
non-payment  to  have  it  protested^  and  due  notice  given  tl 
the  parties  thereto  in  the  manner  required  by  law;  aad  if 
the  defendant  failed  to  do  so,  it  is  liable  to  the  plaintiff  fa 
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Le  damages  sustained  iu  consequence  of  such  failure  and 
iDskillful  conduct.  The  defendant  was  bound  to  know,  when 
t  undertook  the  collection  of  the  paper  for  the  plaintiff,  that 
t  was  a  bill  of  exchange,  that  it  became  due  on  the  last  day 
>f  grace,  the  same  not  being  due  at  sight  or  on  demand^  that 
s  case  of  non-payment  on  the  last  day  of  grace,  it  should 
:beD  be  protesteil  and  notice  given  to  the  indorser  in  order 
ohoM  him  liable  for  the  payment  of  the  bill.  If  the  de- 
cndaat  did  not  know  these  things,  then  it  ought  to  have 
aken  down  its  sign  and  quit  the  business  of  collecting  com- 
aercial  paper.  The  defendant,  however,  did  seem  to  know 
itX  the  bill  should  be  protested  for  non-payment,  and  notice 
pven  to  the  indorser,  and  unclertook  to  do  it,  but  did  it  in 
ioch  a  negligent  and  unskillful  manner  that  the  indorser 
m  discharged  in  consequence  thereof,  although  the  evidence 
fl  the  record  shows  that  the  defendant  was  requested  not  to 
votest  the  bill  for  non-payment  until  the  last  day  of  grace. 

But  it  is  said  that  the  defendant  did  not  know  that  days 
if  grace  were  allowed  on  this  bill  of  exchange.  Well,  all  I 
Iftve  to  say  in  regard  to  that  is,  that  such  has  been  the  law, 
it  least,  ever  since  Blackstone  wrote  his  commentaries  on  the 
iommon  law,  and  has  been  so  recognized  by  the  commercial 
iPrld  ever  since  that  time,  and  long  before.  It  is  also  said 
jbn  the  defendant  did  not  know  that  the  bill  of  exchange 
Unentitled  to  the  three  days  of  grace  because  it  was  drawn 
|pMi  and  payable  at  a  chartered  bank.     A  chartered  bank  is 

l^trtificial  person,  and  a  bill  of  exchange  may  as  well  be 
rn  upon  and  niade  payable  to  an  artificial  person  as  to  a 
a1  person,  the  three  days  of  grace  are  allowed  as  well 

^Inlls  drawn  upon  and  payable  to  artificial  persons  as  to 
persons;  there  is  no  distinction  as  to  the  time  when 
of  exchange  becomes  due  between  one  drawn  upon  and 
Ue  at  a  bank  and  one  payable  to  a  natural  person;  both 
De  due  on  the  last  day  of  grace,  unless,  under  our  Code, 
■i^ill  18  payable  at  a  bank  on  sighi  or  on  demand.  Why 
fHftld  there  ever  have  been  any  difference  as  to  the  allow- 
Nrof  days  of  grace  between  a  bill  drawn  upon  and  paya- 
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ble  to  a  chartered  bank  aud  one  drawn  u|>on  and  payable  U 
a  natural  person  ?  The  truth  is,  the  same  principles  of  eooh 
mercial  law  apply  to  both,  so  far  as  the  allowance  of  days  of 
grace  are  concerned,  and  did,  when  this  bill  of  exchange  m 
placed  in  the  defen<1aut's  hands  for  collection,  except  cheds 
drawn  on  a  bank  payable  at  mght  or  on  demand. 

To  say  that  any  douht  existe<l  among  lawyers  or  co^lllM^ 
cial  bankers  as  to  whether  a  bill,  drawn  upon  and  payableil 
a  chartered  bank  ninety  days  after  date,  was  not  entitled  to 
the  three  days  of  grace  at  the  time  the  juiper  was  placed  ii 
the  defendant's  hands  for  collection,  would  be  to  inipeiek 
their  knowledge  of  commercial  law  for  the  purpose  of  making 
out  a  plausible  defense  for  the  defendant  in  this  case,  whiek 
the  law  does  not  uphold  or  sanction :  Downer  vs,  TheMadi* 
son  County  Bank,  6  Hill's  N.  Y.  Rep.,  648.  Having  oo^ 
onrred  in  the  judgment  of  this  Court,  in  Henderson  v$,Piifii 
that  the  indorscr  was  discharged  for  the  want  of  a  legal  pi^ 
protest  and  notice  to  him,  I  will  not  now  stultify  myself  1^ 
holding  that  the  defendant  is  not  liable  for  its  negligeDoeaod 
unskillful  conduct  in  causing  the  plaintiff  to  lose  his  debt 
In  my  judgment,  there  was  no  error  in  the  charge  of  tin 
Court  to  the  jury,  and  the  verdict  was  right,  under  the  evi- 
dence in  the  case. 

Montgomery,  Judge,  dissenting. 

In  this  case,  I  am  constrained  to  dissent  from  my  atfo- 
ciates.  The  judgment,  as  it  seems  to  me,  assumes  the  veiy 
point  in  controversy.  If  the  paper,  drawn  by  Massqr  4 
Herty  upon  the  plaintiff  in  error,  is  a  bill  of  exchange,  tbqf 
are  right  and  I  am  wrong.  If  a  bill  of  exchange,  it  isenti* 
tied  to  grace;  if  a  check,  it  is  not.  To  say  that  no  donU 
exists  among  lawyers  or  commercial  bankers  u|X)n  thisqoc^ 
tion  is  to  ignore  the  discussions  upon  the  subject  which  bavt 
taken  place  during  the  last  forty  years.  The  case  of  Downtf 
w.  The  Madison  County  Bank,  6  Hill,  648,  relied  on  bytto 
Chief  Justice  to  sustain  this,  as  it  seems  to  me,  somewliil 
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isty  assertion,  does  not  touch  the  point.  No  question  was 
aised  there  as  to  whether  the  note,  which  was  left;  witli  the  de- 
endant  for  collection,  was  entitled  to  grace  or  not.  Through 
ligligence,  proper  notice  was  not  given  to  an  indorser,  and 
he  bank  was  held  liable.  Indeed,  no  contest  seems  to  liave 
risen  as  to  whether  the  bank  was  liable  for  the  amount  of 
lie  note  or  not,  but  whether  it  was  liable  to  the  phiintiff  for 
is  expenses  incurred  in  a  fruitless  suit  against  the  discharged 
idorser.  The  Court  held  the  bank  not  liable  for  such  ex- 
enses.  Is  there,  then,  any  doubt  upon  this  question  among 
iwyers  and  commercial  bankers?  The  opinion  of  the  latter 
1117  be  somewhat  difficult  toascei*tain  in  this  discussion;  that 
r  the  former  is  readily  accessible.  Indeed,  the  iLsage  of 
inkers — not  their  opinions — make  the  law.  That  usage 
96omes  law  when,  in  the  opinion  of  lawyers,  it  is  so  uni- 
vm  as  to  raise  a  presumption  that  the  contracts  of  parties 
remade  in  reference  to  it. 

It  may  be  conceded  that  at  one  time  the  number  of  au- 
l^rities  was,  with  the  majority  of  the  Court,  in  holding  a 
Gift  upon  a  bank  payable  at  a  future  day,  to  be  a  bill  of  ex- 
i&ge,and  not  a  check.  It  is  equally  true  that  some  of  the 
inrto,  which  have  so  held,  are  now  endeavoring  to  struggle 
ik  to  the  rule  laid  down  by  Judge  Story,  in  the  matter  of 
toirn,  2  Story's  Reports,  502,  which  is  a  thoroughly  considered 
IttioQ  by  that  learned  jurist,  and  while  it  is  true  he  has  no 
lAft  npon  the  subject,  yet  he  comes  to  directly  the  opposite 
llnnon  from  that  arrived  at  by  this  Court  in  Henderson 
2%ipe,  39  Georgiaf  361.  Chancellor  Kent  seems  to  coin- 
fpith  Judge  Story:  3  Kent's  C,  105  n.  In  Rho<le  Island 
Sdlowing  order  was  held  to  be  a  check,  and  without  right 
mjB  of  grace:  '^Westminister  Bank,  ninety  days  after 
'ijgmy  to  the  order  of  J.  W.  $450:"  5  R.  L,  31.  In  Cal- 
land  Louisiana  it  is  held  otherwise:  Mioturn  vs.  Fisher, 
/36;  14  Louisiana  Ann.,  457,  Successor  of  Kercheval. 
the  rale  as  adopted  by  this  Court  in  39  Georgia  was 
broadly  at  first  in  Morrison  vs.  Bailey,  5  Ohio 
36.    Li  Andrew  vs.  Bbckly,  11  Ohio  State,  89,  the 
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pressure  of  the  usage  among  bankers  seemed  to  be  too  gwA 
for  the  Court;  and  it  is  there  laid  down  that  if  a  draft  for 
money,  otherwise  in  the  usual  form  of  a  check,  is  (xiyableoa 
a  future  specified  day,  it  is  prima  facie,  but  not  Deoessarilyt 
bill  of  exchange;  and  that  when  such  instrument  is  dnva 
upon  a  bunk  or  banker,  and  is  designed  by  the  parties  asia 
absolute  transfer  and  appropriation  of  an  actually  existing 
fund  belonging  to  the  drawer  in  the  liands  of  the  drawee,  it 
is,  nevertheless,  a  check,  and  not  a  bill  of  exchange,  and  not 
entitled  to  days  of  grace.  It  is  submitted  with  deferene^ 
that  this  distinction  is  worse  than  the  rule  laid  down  in  I. 
Ohio  State,  16.  If  the  latter  decision  is  the  law  witho^ 
qualification,  and  without  reference  to  usage  among  banko^ 
the  bona  fide  holder  of  such  a  p^^r  knows  at  least  what  It 
do  to  charge  indorsers  when  the  bank  fails  to  honor  thedn&, 
But  under  the  qualification  containeil  in  11  OhioState^H 
must  act  at  his  peril,  and  his  action  will  be  valid  or  aot,aD^ 
cordingly  as  the  evidence  in  a  suit  brought  against  tnii?: 
dorser  may  show  the  paper  to  be  a  bill  of  exchange  or  dieek^ 
Possibly  the  report  itself  may  suggest  a  solution  of  thisdift^ 
culty.  I  have  it  not  at  hand,  and  am  compelled  to  lely*. 
the  report  I  find  of  it  in  Hare  &  Wallace's  Notes  to  1  Amtf^j 
iean  Leading  Cases,  5  Edition,  484.  In  Tennessee 
the  first  case,  within  my  knowledge,  reported  in  this  com 
in  which  a  bank  check,  payable  at  a  future  day,  washdd 
titled  to  days  of  grace:  Brown  vs.  Lusk,  4  Yer.,  210. 
case  was  decided  prior  to  Judge  Story's  decision  in  the 
ter  of  Brown,  and  was  before  him  wlien  be  made  Uiat 
ion,  as  we  have  seen  he  declined  to  follow  it  How 
the  question  in  Tennessee  now?  At  the  December 
1871,  of  the  Supreme  Court  of  Tennessee,  the  followiag 
per  is  held  to  be  a  bank  check,  and  not  a  bill  of  ex< 
"Clarksville,  Tenn,,  March  11th,  11 
"Ten  days  after  sight,  pay  to  the  order  of  R  WS 
$2,000,  in  currency,  value  received,  and  charge 
count  (Signed)  "B.  O.  KESl 

"  Per  Geo.  B.  Faxoi, 
"  To  Sturgtofiy  Clements  A  Co.,  L<misoiUe,  JKTy." 


ATLANTA,  JULY  TERM,  1872.  499 

The  Georgia  National  Bank  vs,  Henderson. 

BfcFarland,  Judge,  in  delivering  the  opinion  of  the  Courts 
d:  ^Without  entering  iuWy  into  a  discussion  of  the  au- 
iritieB,  for  they  are  numerous,  it  will  be  sufficient  to  say 
it  the  mere  fact  that  the  paper  is  drawn  payable  at  a  future 
Ty  or  so  many  days  after  sight,  does  not  necessarily  estab- 
1  that  it  18  not  a  check.  There  are  other  considerations  affeo- 
g  the  question.  If  it  is  drawn  upon  a  bank  or  bankers, 
I  38  designed  by  tiie  parties  as  an  absolute  transfer  and  ap- 
»priation  to  the  holder  of  so  much  of  an  actually  existing 
id  belonging  to  the  drawer,  and  in  the  hands  of  the 
kwee,  it  will  in  general  be  regarded  as  a  check,  and  not  a 
1  of  exchange:''  Herring  et  ai.y  vs.  Kesee,  M.  S.,  op.  De- 
ober,  1871,  reported  in  Southern  Law  Review,  October, 
72,  p.  613.  This  undoubtedly  overrules  Brown  vs.  Lusk 
t  witli  the  usual  reluctance  of  Courts  to  say  in  totidem  ver- 
^  that  they  overrule  a  prior  decision,  Judge  McFarland 
rsy  ''id  Brown  vs.  Lusk,  the  drawer  had  no  funds  in  the 
ok  upon  which  he  drew,  and  this  was  probably  the  distin- 
ithiog  feature  in  that  case.''  The  author  of  the  article 
m  which  the  foregoing  is  extracted,  says:  ^'The  attempt 
Jadge  Cowan  in  the  well  known  case  of  Harker  vs.  An- 
ItOD,  21  Wendell,  272,  to  show  that  bank  checks  are  bills 
exchange,  and  nothing  more,  and  hence  in  all  things  sub- 
t  to  the  same  rules  of  law,  received  but  little  favor  from 
» profession,  and  it  is  now  well  settled  that  these  instru- 
ots  constitute  a  class  sui  generis  subject  to  rules  different 
many  important  regards,  from  those  applicable  to  other 
i  of  negotiable  paper."  And  yet  this  Court  in  Her^ 
\V8.  Pope,  39  Georgia,  relies  on  this  case  as  settling  the 
BStion  under  discussion.  I  do  not  undertake  to  define 
at  a  bank  check  is ;  that,  perhaps,  were  beyond  my  pow- 
.  Bat  I  do  say  that  an  instrument,  conceded  to  be  a  bank 
Mdc  in  every  essential  particular,  except  that  it  is  payable  on 
bj  subsequent  to  its  date,  is,  nevertheless,  still  a  bank 
nky  and  not  a  bill  of  exchange ;  and,  therefore,  is  not  en- 
ed  to  days  of  grace.  The  last  decisions  in  Tennessee 
aid  seem  to  go  the  length  of  holding  every  draft  upon  a 
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bank  or  banker  a  check,  and  not  a  bill|  unless  the  paper 
showeil  on  its  face  that  it  was  inteudeil  to  be  a  bill  of  ei* 
change:  Sec  Herring  e^  al,,v8.  Kesee,  mpra,  and  PUnto^i 
Bank  vs.  Kern,  and  same  vs.  Merritt,  administrator,  all  de- 
cided December  Term,  1871,  quoted  in  tbe  Review  alreidj 
referred  to. 

The  most  recent  decision  in  Pennsylvania  goes  quite  as&r 
as  those  of  Tennessee.     In  Champion  w.  Brown,  reoeotlf 
decided  by  the  Supreme  Court  of  Pennsylvania,  and  which 
I  find  re|X)rted  in  tlie  American  Law  Roister  for  Janoai]^ 
1873,  page  six,  the  precise  {loint  under  discussion  aroae^aai 
a  check  payable  at  a  future  day  was  held  not  entitled  togrM^ 
and  properly  protested  on  the  day  it  appeared  dueby  ita&%, 
I  will  remark  here,  in  passing,  in  reply  to  the  argument  tfci 
section  2742  of  our  Code  settles  the  law  in  Georgia  to  hi 
that  all  commercial  paper,  not  payable  on  demand  or  atfligH 
is  entitled  to  grace;  that  the  same  argument  was  urged  i| 
Champion  vs.  Brown,  on  the  Pennsylvania  Act  of  185^ 
which  reads  as  follows:  ''All  drafls  and  bills  of  ezchimi 
drawn  at  sight  shall  be  and  become  due  and  payable  on  p» 
sentatiou,  without  grace,  and  shall  and  may,  if  dishonoie^ 
be  protested  on  and  immediately  after  such  preseotatioBi^ 
The  Court  disregarded  the  argument.     Compare  thesttb 
as  quoted,  with  the  section  of  our  Code  referred  to.   Thf 
are  substantially  the  same. 

In  New  York,  the  decisions  have  been  very  much  flufltM' 
ted  on  this  point.  At  first,  Judge  Story's  rule  was  adopiri; 
6  Sandford,  326;  2  Duer,  584.  Afterwards,  these  cases ««• 
overruled:  Bowen  vs.  Newell,  4  Selden,  190.  And  agH% 
with  qualifications,  in  the  same  case:  3  Kernan,  290.  A 
instrument  in  question  in  this  case  was  drawn  in  New  Yorit 
upon  a  bank  in  Connecticut.  The  decision  was  based  broadlf 
upon  the  wording  of  the  paper,  which  called  for  paymentfli 
a  day  certain  aft;er  the  date,  and  the  Court  held  it  to  bet  Ml 
of  exchange,  but  not  entitled  to  graoe^  because,  they  say,  th* 
it  appeared,  from  the  findings  of  the  lower  Court,  tint  tk> 
law  in  Connecticut  gave  no  grace  on  paper  of  this  deserf" 
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;,  therefore,  of  course  there  could  be  none,  and  that 
ings  of  the  lower  Court  were  "  ujwn  evidence  de- 
1  the  best  sources,  and  of  the  most  unquestionable 
''  A  late  writer  remarks  upon  this:  "This  ad- 
iridence  was  simply  evidence  of  usage.  The  Court 
isist  that  this  rule  is  not  at  variance  with  the  rule 
by  them,  on  the  same  point,  in  4  Sehlen,  190.  It 
'  a  Court  to  cling  to  its  consistency,  and  we  can  par- 
jrate  efforts  of  technical  ingenuity  directed  to  that 
md.  But  the  naked  statement  in  3  Kernan,  that 
lot  contradicting  the  doctrines  it)  4  Selden,  our  in- 
forbids  us  to  credit.  However,  the  3  Kernan  rule 
e  best  in  sense  and  latest  in  time,  and  may  be  re- 
I  conclusive  of  the  views  of  the  New  York  judi- 
lorse  on  Banks  and  Banking,  247.  If  this  be  so, 
ave  gotten  back  to  the  law  as  laid  down  by  Judge 

ay  call  a  draft  like  the  one  before  us  a  bill  of  ex- 
'  you  please;  the  substantive  question  is,  is  such  a 
tied  to  days  of  grace  ?  And  if  evidence  of  usage 
lOeived,  I  apprehend  the  question  is  settled.  What 
•  has  claimed  days  of  grace  on  such  paper?  What 
Id  dare  to  claim  them  ?  What  would  its  business 
in  a  commercial  community  an  hour  after  such  a 

known  to  have  been  made?  Suppose  a  merchant 
I,  who  bought  goods  in  New  York  at  ninety  days, 
note  for  them,  and,  a  few  days  before  it  falls  due, 
return  to  New  York  to  make  new  purchases.  His 
I  bim  his  note  will  become  due  three  days  after  he 
3e  draws  upon  his  banker  and  makes  his  check  pay- 
le  day  his  note  falls  due,  and  leaves  for  New  York 
confidence  that  the  note  will  be  met  at  maturity. 
1 18  notified  that  the  note  is  deposited  in  one  of  the 
anks  for  collection,  his  clerk  presents  the  check  left 

at  his  bankers;  the  reply  is,  ^' Yes,  there  are  funds 
eet  it,  bat  the  paper  presented  is  not  a  check,  it  is 
ucchongei  payable  at  a  day  subsequent  to  its  date; 
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we  claim  three  days  of  grace  on  it''  The  note  goes  to  pio- 
testy  and  the  merchaDt,  by  this  time  in  New  York,  u  utioi- 
ished  to  find  in  the  hands  of  the  payee  a  telegram  aonone* 
ing  the  protest^  and  that  his  credit  is  shaken.  Agtinyi 
gentleman,  whose  insurance  policy  is  nearly  run  oat,  deM 
to  leave  the  city,  and  to  be  absent  for  some  length  of 
He  leaves  a  check  at  his  insurance  office  for  the  next  jaA 
premium,  payable  on  the  day  the  policy  expires;  it  is  p» 
sented,  days  of  grace  claimed,  a  failure  to  insure  the 
quence,  where  the  premium  is  strictly  required  in  adnM^ 
and  his  goods  or  house  burned  during  the  three  days  of  gn* 
The  practical  reply  to  all  this  is,  that  no  bank  will  b* 
short-sighted  as  to  avail  itself  of  the  privilege  extended  toil 
by  the  Courts.  But  that  does  not  meet  the  diffical^wbi 
it  becomes  necessary  to  charge  an  indorsee  The  illostntioM^ 
are  given  to  show  that  the  uniform  usage  must  be,  (as,  inM^i 
it  is,)  with  all  banks,  to  pay  such  checks  on  the  day  th^ 
due,  without  grace,  if  presented.  If  such  be  the  oaigi 
the  banks,  what  is  the  contract  of  the  indoraer?  Lei  itil| 
borne  in  mind  that  checks  upon  banks,  payable  at  a 
day,  are  a  comparatively  recent  innovation  upon  oomi 
usage.  ^^A  great  portion  of  the  mercantile  law  of  this 
try,  as  well  as  of  England,  has  been  derived  from 
usages,  which  have  from  time  to  time  incorporated  thi 
with,  and  finally  become  settled  rules  of  the  oommoo  or 
written  laws  of  both  countries :"  Opinion  of  Chancellor  Vi 
worth,  in  Allen  vs.  Merchants'  Bank  of  N.  Y.,  22  W( 
222. 

"  The  law  merchant  was  not  made.     It  grew.    Tino 
experience,  if  slower,  are  wiser  law  makers  than  1( 
bodies.     Customs  have  sprung  from  the  necessities 
convenience  of  business,  and  prevailed,  in  duration  ui 
tent,  until  they  acquired  the  force  of  law.    This  mifl 
jurisprudence  has  grown,  and  will  continue  to  grow, 
oessive  accretions :''  Judge  Swayne,  in  Merchants' 
State  Bank,  10  Wallace,  647.    In  that  case,  one  of 
tions  raised  was,  were  the  drafU  sued  on  cheeka  or 
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change?  They  were  in  the  ordinary  form  of  checks,  bnt 
rtified  by  the  cashier  of  the  State  Bank  as  ^^  good/'  A  two 
at  stamp  only  was  on  each  check.  It  was  contended  that 
e  certificate  of  the  cashier  was  equivalent  to  an  acceptance; 
It,  therefore,  the  papers  were  bills  of  exchange  and  were 
t  properly  stamped.  The  Court  held  the  drafts  to  be 
Bcks.  In  the  course  of  his  remarks,  Judge  Swayne  takes 
vision  to  point  out  the  difference  between  bills  of  exchange 
d  bank  checks.  He  says,  '^Bank  checks  are  not  inland 
Js  of  exchange,  but  have  many  of  the  properties  of  such 
oamercial  paper,  and  many  of  the  rules  of  the  law  merchant 
t  alike  applicable  to  both.  Each  is  for  a  specific  sum,  pay- 
le  in  money.  In  both  cases  there  is  a  drawer,  a  drawee 
d  a  payee.  Without  acceptance,  no  action  can  be  main- 
ned  by  the  holder  upon  cither  against  the  drawee.  The 
ief  points  of  difference  are,  that  a  check  is  always  drawn 
a  bank  or  banker.  No  days.of  grace  are  allowed.  The 
iwer  is  not  discharged  by  the  laches  of  the  holder  in  pre- 
itment  for  payment,  unless  he  can  show  that  he  has  sus* 
Bed  some  injury  by  the  default.  It  is  not  due  until  pay- 
nt  18  demandeil,  and  the  statute  of  limitations  runs  only 
in  that  time.  It  is,  by  its  face,  the  appropriation  of  so 
nAi  money  of  the  drawer,  in  the  hands  of  the  drawee,  to 
i^pAyment  of  an  admitted  liability  of  the  drawer.  It  is 
[  Bcoeasary  that  the  drawer  of  a  bill  should  have  funds  in 
•^laoda  of  the  drawee.  A  check,  in  such  a  case,  would  be  a 
id.''  Judge  Swayne,  in  the  foregoing  quotation,  has  no- 
id  every  conceivable  difference  between  a  check  and  an 
laid  bill  of  exchange,  save  the  one  now  under  discussion, 
ik  ffzistB.  He  nowhere  says  that  a  check  is  never  made 
yUe  at  a  future  day.  If,  in  his  opinion,  such  a  distinc- 
firjoiflted^  he  would  probably  have  said  so. 
hk-  (brther  illustration  of  the  practical  inconvenience  of 
pBog  a  commercial  community  to  a  technical  rule  of  law 
fifeiiilended  to  apply  to  a  paper  like  the  one  under  con- 
hMMkm,  Buppose  a  check  of  this  character  drawn  on  a 
Hwhrent  on  the  day  the  check,  according  to  its  fisioe,  is 
\ 
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payable.  The  holder  knows  the  usage  of  the  bauk  to  pay 
such  checks  without  grace,  and  yet  neglects  to  present  it  oa 
the  clay  named  fur  payment  in  the  check.  Within  thethm 
succeecHng  days  the  bank  fails.  Can  he  hold  the  drawer 
liable  by  going  through  the  form  of  presenting  it  at  the  bank 
for  payment  on  the  third  day  after  the  day  on  which  ha 
might,  with  proper  diligence,  have  obtained  his  money? 

If  Chancellor  Walworth  and  Judge  Swayne  are  contot  j 
(as  undoubteilly  they  are)  in  saying  the  law  merchaat  grew 
and  will  continue  to  grow,  it  is  hardly  safe  to  rely  entiidf 
on  what  was  considered  to  be  the  law  in  questions  of  tUp 
character  when  "  Blackstone  wrote  his  commeutaries  oo  tk 
common  law."  Perhaps  a  too  strict  reliance  on  what  w% 
then  considered  to  be  the  law  naerchant,  without  taki^ 
the  trouble  to  investigate  its  subsequent  growth  as  found  h' 
the  later  decisions  and  in  the  ever-var}']ng  tiaage  among  m 
chants — its  very  soul  and  spirit— may  have  led  some  of  oi^^ 
Judges  into  the  error  of  holding  obsolete  ideas  as  living  hft 
Certain  it  is,  in  this  country,  that  the  Courts  of  New  Toii^ 
the  commercial  centre  of  the  country,  are  now  dispo6ed,fl: 
already  shown,  to  let  in  evidence  of  local  usage  to  showtkA. 
a  check  payable  at  a  future  day  is  not  entitled  to  graoa. 
This,  it  is  respectfully  submitted,  abandons  the  whole  ooi- 
troversy.  If  local  usage  will  make  the  law  for  a  partionh; 
case,  univei*sal  usage  should  make  that  law  general.  Alt 
whenever  the  Courts  will  permit  evidence  of  usage  on  tkl' 
part  of  the  banks  in  paying  these  checks,  I  hazzard  notliiaf 
in  saying  it  will  be  found  to  be  universally  true  that  tka 
banks  pay  these  without  demanding  days  of  grace.  AndjC 
this  is  so,  it  answers  the  question  as  to  what  the  contract  ^ 
the  indorser  is.  It  can  be  nothing  else  than  an  engagemi 
to  pay  the  check  if  the  bank  fails  to  do  so  according  to  ik 
affreemeiit  of  the  drawer,  to-wit:  on  the  day  it  falls  dn 
without  grace. 

That  evidence  of  usage  of  the  bank  is  admissible  to  biai^ 
the  parties  even  though  they  were  ignorant  of  the  osa^; 
and  that  usage  varied  the  law  so  far  as  to  admit  of  fvM 
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i  the  fourth  instead  of  the  third  day  after  a  note  is,  by  its 
ce,  payable:  See  Bank  of  Washington  vs.  Triplett,  1  Pe- 
WB,  32-3;  Mills  vs.  Bank  of  the  United  States,  11  Wheaton, 
M);  Benner  vs.  The  Bank  of  Columbia,  9  Wheaton,  682. 
ill  Wheaton,  the  Court  say :  "  When  a  note  is  made  pay- 
de  or  negotiable  at  a  bank,  whose  invariable  usage  it  is  to 
Huand  payment,  and  give  notice  on  the  fourth  day  of  grace, 
le  parties  are  bound  by  that  usage,  whether  they  have  a 
nonal  knowledge  of  it  or  not"  If  usage  can  add  one  to 
m  number  of  days  of  grace,  why  may  it  not  strike  three 
n  **  In  the  case  of  such  a  note,"  say  the  Court  again, 
diie  parties  are  presumed,  by  implication,  to  agree  to  be 
inmed  by  the  usage  of  the  bank  at  which  they  have 
toaen  to  make  the  security  itself  negotiable."  In  case  of  a 
todk  payable  at  a  future  day,  the  parties  are  presumed,  by 
Iplioatioii,  to  agree  to  be  governed  by  the  usage  of  the  bank 
r^which  they  have  chosen  to  make  the  security  itself  paya- 
Sbi  The  analogy,  in  principle,  seems  to  me  to  be  so  close 
t|o  amount  to  identity. 

"Our  own  Code,  sections  3751-3752,  provides  that  "the 
fftroanding  circumstances  are  always  proper  subjects  of 
bof  to  aid  in  the  construction  of  contracts." 
fi^'In  like  manner  evidence  of  known  and  established  usage 
hadmisBible  for  the  same  purpose  cm  well  as  to  annex  inci* 
Mt.^  If  to  annex  incidents,  why  not  to  show  that  they 
in  Bot  attach  ? 

^Kr.  Morse,  in  his  treatise,  already  referred  to,  page  379, 
Hin  says:  ^'The  latest  authority  in  New  York  is  the  de- 
Ifao  in  the  case  of  Bowen  vs.  Newell,  as  last  rendered  and 
|Maed,pnbli8hed  in  3  Kern.,  290.  Here  the  Court  say  that 
ft  lowar  Court  have  found  that  the  law  in  Connecticut, 
pJlBre  the  paper  was  payable,  gives  no  days  of  grace  upon  it; 
mt  this  finding  of  the  law  was  upon  evidence  derived  from 
ka.  best  sources  and  of  the  most  unquestionable  character." 
|r  turning  to  the  report  of  the  cause  in  the  lower  Court,  (2 
Mr,  584,)  we  find  that  this  so  emphatically  excellent  evi- 
,  which  was  allowed  so  thoroughly  to  settle  the  law, 

VOLKSLTI  .33. 
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was  simply  evidence  of  the  usage  of  banks  and  of  penooB 
dealing  with  banks  in  Connecticut.  The  Court  escape  tlw 
trouble  of  reconciling  this  view  with  their  former  oontmj 
one,  by  the  arbitrary  assertion  that  in  4  Selden  they  only 
held  that,  by  the  law  merchant,  the  instrument  was  not  (was!) 
entitled  to  grace.  This  assertion  will  satisfy  nobody,  for  it 
is  not  true.  But  its  degree  of  accuracy  is  a  matter  of  liltk 
moment,  since  the  last  ruling  in  3  Keman  is  too  clear  id 
positive  to  leave  any  doubt  as  to  the  law  Jn  New  York  BA 

''The  doubt  is  simply  whether  or  not  the  allowaMeff 
disallowance  of  grace  ui)on  a  certain  anomalous  discriplioi 
of  paper  is  a  proper  subject  of  usage.  Why  it  should  noth 
so,  it  is  difficult  to  say.  It  is  clear  that  such  paper,  wbeditf 
it  be  called  a  check  or  a  bill  of  exchange,  is  a  materiillf 
modified  form  of  either.  It  is  in  fact  an  independent  speotf 
of  paper.  When,  therefore,  it  is  considered  that  the  taiS/9' 
principle  which  gives  days  of  grace  upon  particular 
of  commercial  paper  was,  in  its  origin,  wholly  a  matter  if 
usage  among  bankers,  there  seems  no  reason  why  the 
usage,  if  actually  sliown  to  exist,  should  not  be  properly «i* 
tended  to  still  another  species  of  paper  of  comparatively  nod*' 
ern  origin. 

'*  It  is  clear  that  the  allowance  of  grace  on  business 
is  a  proper  subject  of  usage  since  it  owes  its  very  exii 
to  usage." 

Why  were  days  of  grace  ever  allowed  on  commerciti 
per?    For  no  other  reason  than  as  an  indulgence  to  give 
drawee,  who  owed  a  debt  to  the  drawer,  time  to  call  ii 
resources  to  meet  the  demand :     Story  on  Promissory  K< 
section  215-223.    In  the  case  of  a  check  upon  a  bank, 
er  papable  on  demand  or  at  a  future  date,  the  case  is 
ent.     It  is  simply  a  transfer  of  funds  of  the  drawer  Mj 
posit  to  the  payee.     In  legal  contemplation,  and  in 
funds  are  in  the  vaults  of  the  bank  to  meet  tlie  cbedL 
then  should  grace  be  allowed?    Ceasing  the  reason, 
should  cease.     With  regard  to  the  case  of  Harker  vk 
son,  21  Wendell,  372,  relied  on  by  Judge  Warner  hi 
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rson  VB.  Pope,  as  sustaining  the  position  that  a  check  is  a 
lof  exchange  and  therefore  entitled  to  grace,  in  addition 
what  has  already  been  said,  I  have  two  remarks  to  make, 
i.  The  only  question  then  before  the  Court,  and  decided 

it,  (see  the  Chief  Justice's  and  Bronson,  Justice's,  concur- 
ice,  389,)  was,  is  a  drawer  of  a  check  entitled  to  notice  of 
D-payment?  Decided  that  he  was.  2d.  The  opinion  of 
wan,  Judge,  that  ^'a  check  is  a  bill  of  exchange '^  is  not 
led  for  by  the  case,  and  is  at  variance  with  all  recent  au- 
writies.  See  the  opinion  of  Judge  Swayne,  quoted  ^ujpra, 
ieh  will  be  found  to  correspond  with  that  of  Chancellor 
flit,  Judge  Story  and  others. 

[  think  I  have  said  enough  to  show  that  it  was  at  least  a 
7  doubtful  question  in  Georgia  before  the  case  of  Hender- 
I M.  Pope,  whether  a  draft  on  a  bstnk,  payable  at  a  future 
r,  but  in  other  respects  drawn  like  an  ordinary  check,  was 
itled  to  days  of  grace  or  not. 

L  If  the  question  was  as  doubtful,  as  ^insist  it  was,  then 
ely  the  bank  which,  in  its  character  of  collector,  was  a 
lee  for  hire,  and  bound  only  to  use  ordinary  diligence, 
nld  not  be  held  responsible  for  the  mistake  made  in  the 
eoce  of  any  instructions  from  the  holder  as  to  when  it 
old  be  protested.     That  the  only  responsible  indorser  on 

note  told  the  bank  officers  that  the  paper  was  entitled  to 
oe,  can  make  no  difference.  Without  for  a  moment  inti- 
feing  that  in  this  case  the  indorser  would  do  such  a  thing, 
I'te  was  his  interest  to  mislead  them ;  a  mistake  enured  to 
^jbenefit.  Suppose  he  had  advised  them  wrongly  and 
iribid  acted  on  his  advice,  would  such  an  excuse  have 
■WBtened  to?  The  dictates  of  ordinary  prudence  in  such 
|ife''woold  teach  them  to  beware  of  a  gift-bearing  Greek. 
m  Mechanics'  Bank  of  Baltimore  vs.  Merchants'  Bank 
on,  6  Metcalf's  Reports  13,  was  just  such  a  case  as 
St.  That  was  a  suit  against  the  defendant  for  not 
_  _  ^  for  payment,  and  protesting  for  non-payment,  a 
Jftftin  of  a  bank  which  had  failed  between  the  time  of 
the  note  and  the  time  it  fell  due.    In  the  margJQ  ^f 
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the  note  was  written  ^'Diie  July  12tli,  1837,  $1,000^  intcreii 
$11,25;  no  interest  payable  after  due;''  there  were  several  is* 
dorsers  on  the  note.  The  note  was  presented  and  protested 
on  July  12th,  instead  of  July  15th.  The  evidence  showed 
that  the  banks  never  claimed  grace  on  i>ost  notes.  Tbe 
Court  held  that  the  indorsers  were  discharged  by  reason  of  i 
positive  statute  of  Massachusetts  giving  days  of  grace  "od  ill 
promissory  negotiable  notes,  orders  and  drafts,  payable  it  a 
future  day  certain/'  but  they  held  that  the  defendant  m 
not  liable  because  the  question  was  so  doubtful  a  one^  winch 
excused  them  for  looking  rather  to  the  usage  than  to  thi 
statute  controlling  the  question.  At  least  as  graveadoikt 
existed  in  Georgia  before  tiiecase  of  Henderson  t;«.  Pope 
Hence  my  dissent. 


John  C.  Varner,  plaintiff  in  error,  V8.  Jahbs  S.  BoYHlOl 
et  al.,  defendants  in  error. 

1.  Where,  in  a  marriage  settlement,  certain  property  was  settled  apoitkt 
wife  for  life,  remainder  to  the  hasband  for  life,  remainder  to  ths  Uta 
general  of  the  husband : 

Held,  That  the  husband  took  a  vested  remainder  in  fee. 

2.  That  where  the  husband,  with  the  consent  of  his  wife,  inTMtadtp^ 
lion  of  the  estate  so  conyeyed  in  real  estate,  taking  from  the  fCitel; 
bond  for  titles,  his  heirs-at-law  have  no  right  to  follow  the  proeeeiil^ 
the  injury  of  the  vendor,  a  portion  of  whose  debt  is  still  anpaid. 

8.  Where  the  husband  has  diverted  a  portion  of  the  income  of 
estate,  and  invested  the  same,  without  the  consent  of  the  wife,ii 
estate,  and  subsequently,  with  her  consent,  invested  a  portion  rf 
corpus  of  the  estate,  in  the  same  real  estate,  the  heirs-at-law  rf 
husband  have  no  right  in  the  remainder  of  the  corpus,  as  aitii^ 
right  of  the  wife  to  be  reimbursed  for  so  mach  of  the  incretwil 
BO  diverted  and  invested. 

Marriage  settlement.   Separate  estate.   Remainder. 
Judge  Green.    Butts  county.     At  Cbambers. 
16  th,  1872. 

John  G.  Varner  filed  his  bill,  containing,  substanti 
following  allegations,  to-wit :  That  Cynthia  H.  Vi 
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marriage  with  Edward  Varuer,  was  the  widow  of  John 
n,  aud  as  such  was  possessetl,  in  her  own  right,  of  prop- 
imouDtiug  to  $15,(y)0,  or  other  large  sum;  that  said 
?,  in  the  year  1823,  married  Edward  Varner,  having 
)U3  to  the  performance  of  the  marriage  ceremony,  en- 

into  a  contract  witli  her  said  intended  husband,  by 
I  it  was  agreeil  tliat  all  the  property  of  the  said  Cynthia 
ould  remain  and  be  her  separate  estate  for  and  during 
itural  life,  but  after  her  death  to  go  to  the  said  Edward 
;r,  for  his  lifetime,  and  after  his  death,  to  the  said  Ed- 
§  heirs  generally;  that  one  Jackson  Fitzpatrick  was 
ited  trustee  for  said  property  and  took  charge  of  the 
permitting  the  parties  aforesaid  to  remain  in  the  pos- 
I,  use  and  enjoyment  of  said  trust  estate ;  that,  in  the 
849,  three  children  of  said  marriage  had  arrived  at  the 
'twenty-one  years,  to- wit:  Jefferson  M.,  Andrew  J. 
Ilinton  L.  Varner;  that  complainant,  also  a  child  ot 
larriage,  was  a  minor;  that  complainant's  three  brothers, 
)  year  last  aforesaid,  purchased  of  one  Henry  Dillon, 
leceased,  a  certain  lot  of  land  in  said  county  of  Butts, 

the  Indian  Spring  Reserve,  with  valuable  improve- 
thereon,  upon  the  following  terms,  to-wit:  $3,000,  to 
d  January  1st,  1850;  two  notes  for  $2,000  each,  the 
ae  December  25th,  1850,  and  the  second,  December 
1851 ;  that  Edward  Varuer  became  security  for  the 
nt  of  said  sums,  as  per  contract;  that  said  E<lward, 
it  the  knowleilge  or  consent  of  said  Cynthia  H.  Varner, 
the  first  payment  of  $3,000  out  of  the  funds  of  the 
Jd  trust  estate ;  that  it  was  contracted  between  the  said 

and  Andrew  J.,  Jefferson  M.  and  Clinton  L.  Varner 

the  last  payments  due  upon  said  purchase  were  not 
tly  met,  said  Dillon  was  to  retain  all  previous  pay- 
Mi  rent^  and  also  the  right  to  re-enter;  that  Cynthia 
loovering  how  much  of  her  trust  estate  was  vested  in 
roperty,  deemed  it  advisable  to  prevent  a  forfeiture  of 
jNodents  already  made,  by  meeting  the  last  notes  as  they 
I  due  out  of  the  same  fund ;  that  in  this  way  $5,500  of 
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the  separate  trust  estate  of  Cyuthia  H.  was  invested  in  add 
property ;  that  said  Cyntliia  H.  and  her  »aid  sons,  the  pa^ 
chasers  of  said  property,  entered  into  an  agreement  by  whieh 
it  was  contracted  that  said  purchsise,  to  the  extent  of  the  in- 
vestment of  the  said  Cynthia  H.,  should  be  her  septntt 
property,  subject  to  the  limitations  and  remainders  mentioiwl 
in  said  marriage  contract;  that  said  Edward,  Andrew  J^ 
Clinton  L.  and  Jefferson  M.  Varner  became  insolvent, ind 
judgments  to  a  large  amount  were  recovered  against  then; 
that  said  Cynthia  H.,  by  her  next  friend,  ber  said  trulBl 
having  died,  filed  lier  bill  to  March  Term,  1859,  of  BoHl 
Superior  Court,  asking  that  said  pro{)erty,  to  the  extent  if 
her  investment  in  the  same  of  her  separate  estate,  might  k 
decreed  to  be  her  separate  trust  property,  and  that  the  yaif 
ments  aforesaid  might  be  per|>etually  enjoined  from  nellii| 
the  same;  that,  at  the  September  Term,  1871,  of  saidOMB^ 
it  was  decreed  that  all  payments  which  had  been  madeopM 
said  property,  amounting  to  87,000,  had  been  out  of  theaj^ 
arate  property  of  the  said  Cynthia  H.,  and  that  said  propaf 
be  veste<I  in  her ;  that  James  S.  Boynton,  as  admiuistnlor 
said  Henry  Dillon,  filed  his  bill  to  the  September  Tefm,18H 
of  Butts  Superior  Court,  against  said  Cyutliia  H.  and  Jo* 
phine  Varner,  as  administratrix  of  Andrew  J.  Varner  rf 
Jefferson  M.  Varner,  (both  of  whom  had  previously  diedji 
enforcea  vendor's  lien  in  favor  of  the  estate  of  said  Heniy 
for  the  unpaid  purchase  money  on  said  real  estate  befofe 
scribed;  that,  at  the  September  Term,  1871,  of  said 
James  S.  Boynton,  administrator,  obtained  a  decree  for 
as  the  balance  of  the  purchase  money  due  to  thefollowingi 
that  said  lots  are  bound  to  pay  said  sum  of  money 
other  lien  or  debt,  that  all  the  balance  of  said  purchase 
had  been  paid  with  funds  belonging  to  theseparateestateofii 
Cynthia  H.,  that  said  lots  and  improvements  be  sold 
lie  outcry,  on  the  premises,  at  Indian  Springs,  by 
Trippe,  Esq.,  and  James  S.  Boynton,  as  commissionerRi 
said  Cynthia  H.  has  attained  to  the  age  of  seventy-t 
and  is  too  old  and  too  feeble  to  attend  to  any  kind 
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ess;  that  her  daughter,  Josephine  Yaruer,  a  womau  of  more 
lan  ordinary  intellect,  will  and  energy,  has  obtained  abso- 
ite  control  and  dominion  over  her,  in  all  respects,  and  by 
'hose  influence  and  direction  the  said  decree  in  favor  of  the 
lid  James  S.  Boynton,  administrator,  was  consented  to  on 
le  part  of  the  said  Cynthia  H.,  there  being,  at  that  time,  no 
ich  amount  due  as  $2,000  to  the  estate  of  said  Dillon ;  that 
Nuplainant  as  one  of  the  heirs-at-law  of  Edward  Varner, 
aoeaaed,  and  as  a  remainderman,  is  interested  in  the  trust 
Foperty  so  sought  to  be  sold,  and  in  which  it  has  been  de- 
;^  and  found  that  the  trust  estate  of  said  Cynthia  H.  is 
iterested  to  the  amount  of  $7,000,  and,  though  complainant 
MB  a  resident  of  said  county  of  Butts,  he  had  no  knowledge 
r  said  decree,  nor  was  he  made  a  party  defendant  to  said 
lit;  that  said  Josephine  Varner,  having  complete  control  of 
ur  said  mother,  is  colluding  with  said  Boynton,  as  adminis- 
•tor,  as  aforesaid,  to  secure  to  herself  all  of  the  aforesaid 
Poperty,  to  the  exclusion  of  the  other  remaindermen ;  that 
id  Josephine  has  publicly  boasted  that  such  was  her  inten- 
Dd;  that  the  investment  of  the  trust  property  of  said  Cyn- 
ria  H.  should  first  have  been  decreed  to  be  refunded  to  her, 

*  to  a  trustee  appointed  by  the  Court,  before  the  said  claim 

*  the  said  estate  of  Dillon  should  have  been  allowed ;  that 
illon,  when  in  life,  and  his  executor,  after  his  decease,  re- 
ived the  payments  upon  said  property  aforesaid,  with  a  full 
iowledge  that  the  same  came  from  the  separate  estate  of 
14  Cynthia  H, :  prayer,  that  a  trustee  or  receiver  may  be 
Plated  for  said  property  to  litigate  and  defend,  not  only 
nnghts  of  the  said  Cynthia  H.,  but  also  more  especially  of 
tff  orator  and  the  other  remaindermen ;  that  the  same  may 

Brved  and  protected  for  the  support  and  maintenance 

I  laid  Cynthia  H.,  during  her  life,  and  the  interest  of 

oant,  as  a  remainderman,  after  her  death ;  that  the 

in  &vor  of  James  S.  Boynton,  administrator,  be  va- 

I;  that  a  trustee  be  appointed  to  represent  said  separate 

Ij  that  in  case  said  property  should  be  sold  onder  said 

,  that  the  proceeds  thereof  may  be  impounded,  subject 
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to  the  further  order  and  decree  of  the  Court ;  that  tiie  afbn- 
said  sale  be  enjoined  until  the  further  order  of  the  Court; 
oomplaiuant  waives  discovery. 

The  bill  was  presented  to  Judge  Greene  who  issued  a  rak 
nm  requiring  defendant  to  show  cause  why  an  injtiiiciioB 
should  not  issue  in  accordance  with  the  prayer  of  tbe  UIL 

Upon  the  hearing  the  affidavit  of  James  S.  BoyntoOyii- 
ministrator  as  aforesaid^  was  read^  to  the  effect,  that  after  al- 
lowing all  credits  there  was  still  due  on  the  executioB  i 
&vor  of  Dillon's  estate  against  J.  M.  VarueTy  A.  J.  Yms, 
and  Clinton  L.  Varner,  makers,  and  Edward  Varo^, 
rity,  the  sum  of  $4^500;  that  the  decree  was  taken  &r 
$2,000  only,  by  way  of  compromise,  and  at  the  eamest 
licitation  of  counsel  for  defendant,  thus  knocking  off$2^i 
that  the  property  will  not  sell  for  more  than  from$3^il 
$4,000. 

The  injunction  was  refused,  and  plaintiff  in  error eioejifli 
and  assigns  said  ruling  as  error. 

Speer  &  Stewart  ;  Peeples  &  Howell,  for  jJainfil: 
in  error. 

James  S.  Boynton;  R.  P.  Trippb,  represented  by  Joif 
J.  Floyd,  for  defendants. 

McCay,  Judge. 

The  language  in  which  this  deed  undertakes  to  psfli*' 
mainder  over,  after  the  death  of  the  husband,  is  so 
within  the  rule  in  Shelley's  case,  that  it  presents  nodifl 
That  rule,  in  substance,  is  simply  this:    that  whenewt 
is  an  estate  for  life  and  remainder  over,  to  the  heirs  ^i 
first  taker,  the  estate  is  absolute  in  the  first  taker,  aia 
estate  to  a  man  for  life  and  then  to  his  heirs,  is  the  1 
estate  one  can  have  in  land.  The  use  of  the  worti 
eral  cai\  jnake  no  difference.     If  the  word  "  general'*  i 
meaning,  it  is  only  that  no  particular  heirs  are 
this  would  be  the  meaning  if  only  the  word  bein  i 
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follows^  therefore,  that  at  tiie  death  of  the  wife,  the  hiis- 
ind  took  a  fee  in  this  property.     His  heirs  had  no  interest 

il,  except  as  his  legal  heirs;  they  took  nothing  under  the 
led,  more  than  that  interest  which  every  man's  heirs  have 
the  property  he  has  an  absolute  title  to,  to-wit:  tiie  right 
inherit  if  he  dies  intestate.  This  right,  however,  is  a  mere 
ipectancy  since  no  man  lias  heirs  whilst  he  lives.  What- 
^r  disposition,  therefore,  this  husband  made  of  this  prop- 
ty  was  a  disposition  he  had  a  right  to  make,  so  far  as  his 
itB  are  concerned.  During  the  life  of  the  wife,  his  power 
"er  the  property  was  limited  by  her  rights,  but  at  her  death, 
ider  the  deed,  his  dominion  over  it  was  absolute.  During 
e  life  of  the  wife  her  assent  to  any  act  of  his  would  bind 
r,  even  as  to  her  life  estate;  and  though  any  act  of  his 
(ring  her  life  would- not  bind  her,  unless  she  assented  to  it, 
t,  such  an  act,  though  illegal  as  to  her,  would  bind  these 
lintifis.  They  can  only  stand  in  the  shoes  of  their  father. 
ley  are  not  the  heirs  of  their  mother.  At  her  death  her 
isband  inherited  her  rights,  and  if  they  ever  came  to  these 
UDti&s  they  came  through  their  father  to  them.  They 
.ve  no  rights  in  this  property,  except  as  the  heirs-at-law  of 
eir  father.  If  he  committed  any  wrong  to  the  mother's 
;bts,  at  her  death  he  fell  heir  to  any  cause  of  action  she  had 
r  that  wrong.  If  there  was  a  cause  of  action  against  him  he 
1  heir  to  that,  and,  as  a  matter  of  course,  it  ceased  on  his 
eeeeion  to  the  right.  For  it  is  a  rule,  as  well  as  law,  as  of 
DUnoQ  sense,  that  a  man  cannot  have  a  right  of  action 
idpBi  himself.  The  question  here,  then,  is  simply  this:  did 
HlOftbaDd  misappropriate  any  of  this  trust  estate  during 

life  of  his  wife?    If  he  did,  as  he  was  himself  the  sole 

lerman,  he  had  a  right  to  dispose  of  it  as  he  pleased. 

19  the  remainder  is  concerned,  and  so  far  as  the  life- 

of  the  wife  is  concerned,  at  her  death,  her  rights, 

they  were,  fell  to  him.     These  plainti&s  have  no 

ihet^  except  as  heirs-at-law  of  the  father.     I^  he,  in 

^Ume,  wrong  his  wife — that  is,  for  her  to  complain  of? 

I  ean  only  stand  in  his  shoes.    Had  he,  during  his 
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life,  complained  as  remainderman,  the  reply  would  liavebeen 
conclusive,  jou  are  complaining  of  your  own  act.    His  heirs 
must  stand  in  his  place;  they  are  his  privies.     Any  reply 
good  as  to  him  is  good  as  to  them. 
Judgment  affirmed. 


"William  T.  Dennis  et  aL,  caveators,  plaintifTs  in  error,* 
William  J.  Weekes,  propounder,  defendant  in  error. 

1.  On  the  investigation  of  an  issue  o^deoisavU  vel  noHj  where  oMOfAl 
grounds  of  the  caveat  is,  that  the  executor  did,  by  fraud  and  deoA 
and  fraudulent  and  false  representations,  procure  the  testator  to  m^ 
the  will,  the  admission  of  the  executor,  who  takes  an  interest  nte 
the  will,  made  after  qualification,  in  reference  to  the  condaetoraili 
of  the  executor  himself,  as  to  a  matter  relevant  to  the  iaaoe,  (tad  IJI 
statement  that  he  had  procured  the  testator  to  make  the  will  forop^ 
tain  purposes  is  such)  should  have  been  admitted  as  evidence  is  cU^ 
The  fact  that  such  evidence  was  admitted  in  rebuttal  to  impeici  Ai 
executor,  who  testified  as  a  witness  in  favor  of  the  will,  is  nottbefii 
measure  of  the  rights  of  the  caveators,  and  they  are  entitled  to  s  ■•> 
trial  on  account  of  the  rejection  of  this  testimony  as  evidence  in  cUft 

2.  Where  one  of  the  grounds  of  caveat  is  undue  inflnence  exercised  If 
the  executor  of  the  testator,  in  procuring  him  to  make  the  will,  endeiA 
fihowing  that  the  executor,  as  agent  of  the  testator  in  1868  or  iM 
applied  to  the  Confederate  conscripting  officer  to  have  a  white  BSii^ 
empted  from  military  service  for  the  purpose  of  overseeing  the  pltf% 
tion  of  the  testator,  on  the  ground  that  the  latter  wa«  so  nnsoisi* 
mind  as  to  be  incapable  of  attending  to  his  own  bnsiness,  il  tomi^ 
ble  as  evidence  in  chief  for  what  weight  the  jury  may  give  to  it,lOiM 
the  executor's  knowledge  of  the  state  of  the  iestator*8  miadtiT 
the  evidence,  with  the  exception  of  that  of  the  ezecotor  himself  ■ 
that  the  executor  exerted  his  influence  over  the  testator  {MA 
proved  to  be  very  great)  to  have  the  will  made,  and  all  the 
testify  that  the  testator  had  been  a  man  of  very  weak,  if  not 
unsound  mind  for  fifteen  years  before  his  death,  which  ooeanw 
18C9. 

8.  Evidence  which  ought  properly  to  have  been  offered  in  chiefibiii 
was  then  omitted  through  inadvertance,  if  offered  with  the 
eviden#e,  should  be  admitted  if  otherwise  unobjectionable. 

4.  The  paper  in  the  handwriting  of  the  executor,  made  in  18S7t 
the  amount  of  property  in  his  hands  as  agent  of  the 
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•roper  evidence  in  chief,  as  tending  to  show  the  amount  of  interest 
kken  by  the  ezeoutor  under  the  clause  of  the  will  which  relieved  him 
rem  the  payment  of  any  balance  that  might  be  found  due  by  him  to 
be  testator,  other  than  that  with  which  he  is  charged  in  the  will,  and 
hould  have  been  admitted  with  the  rebutting  evidence,  where  it  was 
Dadvertently  omitted  to  be  given  in,  in  chief. 

Oaveat  to  will.  Admission  of  executor.  Undue  influ- 
».  False  representations.  Evidence.  Impeachment  of 
tnees.  Before  Judge  Johnson.  Talbot  Superior  Court. 
irch  Term,  1872. 

VTilliam  T.  Dennis  et  al.,  heirs-at-law  of  William  Stall- 
Id,  deceased,  filed  a  caveat  to  the  paper  propounded  as  the 
[]  of  said  Stallings  upon  the  following  grounds,  to-wit: 
Lat.  That  the  paper  propounded  for  probate  by  William 
Weekes  as  the  last  will  of  said  William  Stallings,  id  not 
»  will  of  the  said  William  Stallings,  because  when  said 
iIIiDgs  signed  said  paper  he  was  incompetent,  from  in- 
lity  and  mental  imbecility,  to  make  a  will. 
id.  That  he  did  not  make  said  paper  as  his  last  will  freely 
1  YoIuDtarily,  but  made  the  same  in  consequence  of  the 
loe  influence  and  constraint  which  the  said  Weekes  then 
sieiaed  over  him. 

M«  That  the  said  Weekes  did,  by  fraud  and  deceit,  and 
sdalent  and  false  representations,  procure  the  said  Stall- 
j9to  make  said  will. 

lib.  That  the  said  Weekes  used  fraudulent  practices  upon 
k&ars,  affections  and  sympathies  of  the  said  Stallings,  and 
Miy  procured  him  to  sign  said  paper  as  his  will. 
tht  paper  propounded  as  said  will  was  as  follows  : 

WLT^  of  GEORGIA— Talbot  County  : 
Jl^k^^Mxme  of  Gody  Amoi. 

lip  William  Stallings,  of  the  county  and  State  aforesaid, 
K'Of  aoand  and  disposing  mind  and  memory,  but  being 
piriiafe  .advanced  in  age,  deem  it  right  and  proper  to 
li^ordain,  publish  and  declare  my  last  will  and  testa- 
lU^^iod  afler  havjng  had  the  same  under  contemplation 
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for  several  days,  do  hereby  ordaiu,  publish  anil  declare  this 
instrument  of  writing  to  be  my  last  will  and  testimcDt, 
hereby  revoking  and  annulling  all  former  wills  or  oodictk 
heretofore  made  by  me. 

*'  Item  1st.  I  desire  a  decent  burial,  suitable  to  my  o^ 
cumstances  and  condition  in  life. 

'^  Item  2d.  At  present  I  am  owing  but  little,  but  sIkniU 
there  be  any  debts  due  by  me  at  the  time  of  my  death  I  di-  { 
rect  that  they  be  promptly  paid. 

"Item  3d.  As  my  son-in-law,  William  J.  Weekes, lttl| 
had  control  of  my  papers  and  money,  and  as  we  have  thisdif  | 
settled,  and  in  which  settlement  he  has  exhibited  anJshonj 
a  list  of  paper  amountiug  to  $30,430  65,  to  which  lie  1m| 
accounted  for  cotton  and  money  to  the  amount  of  $7,995^ 
making  in  the  aggregate,  now  in  his  hands  in  paper  i 
money,  the  sum  of  $38,426  05.  Should  there  have 
anything  omitted  in  our  settlement,  I  do  hereby  relieve Uii| 
from  the  payment  of  the  same,  and  do  give  the  sametohifli] 

"Item  4th.  The  above  amount  being  so  in  the  hands  of  1 
William  J.  Weekes,  and  mostly  in  paper,  it  is  my  will«t| 
desire,  and  I  do  hereby  give  and  bequeath  untomy  dau 
Virginia  A.  Stallings,  on  the  terms  and  conditions  hen 
specified,  one-half  the  same.     Also,  one-half  all  my 
property,  real  and  personal,  of  every  kind  and  desoriptioi;] 
all  of  which  is  to  go  into  the  hands  of  William  J. 
as  trustee  of  my  said  daughter,  for  her  sole  and  6e|)antei 
and  not  to  be  subject  to  the  debts  of  any  busband  shei 
hereafter  marry.     Should  she  die  without  having  or  I 
any  living  child  or  children,  then  the  said  property  so  | 
my  daughter  Virginia  A.,  is  to  become  the  proiiertyof^ 
grandchildren,  Julia  J.  Weekes,  Mary  Ann  Wedcei^l 
James  H.  Weekes,  children  of  ray  daughter,  Martha  Wei 
deceased,  said  property  not  to  be  liable  to  the  control  < 
husband  of  said  Virginia. 

"  Item  5th.  AH  the  remaining  portion  of  mj  eeMil 
one-half  of  said  effects,  so  in  the  hands  of  William  JJ 
one-half  of  all  my  estate,  real  and  personal,  of  ev 
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lescription,  I  give  and  bequeath  unto  my  grandchildren^ 
.  J.  Weekes,  Mary  Ann  Weekes  and  James  H.  Weekes — 
lame  to  be  equally  divide<I  between  them;  and  I  do 
)y  appoint  said  William  J.  Weekes  guardian,  to  receive 
xmtrol  the  property  given  to  ray  said  grandchildren. 
liOstly.  I  nominate  and  appoint  as  my  executor,  William 
'eekes,  to  execute  this  my  will. 

[n  testimony  whereof  I  have  hereunto  set  my  hand  and 
and  have  fully  executed  this  my  will. 
(Signed) 

"WILLIAM  STALLING8,  [seal.] 

Signed,  sealed,  publi8he<I  and  declared  by  William  Stall- 
as  bis  last  will  and  testament,  in  the  presence  of  us,  who 
each  subscribed  the  same  at  the  request,  and  in  the 
nee  of  the  testator  and  of  each  other,  this  10th  May, 

"Joseph  Pou, 
(Signed)  "T.  H.  Persons, 

"Marion  Bethune.'^ 

be  issne  u[>on  the  caveat  came  on  for  trial  in  the  Supe- 
Conrt  upon  appeal  from  the  Court  of  Ordinary,  and  re- 
d  in  a  verdict  establishing  said  paper  as  the  last  will  and 
ment  of  William  Stallings,  deceased, 
iveators  moved  for  a  new  trial  upon  the  following  grounds^ 
it: 

1  Because  the  Court  erred  in  excluding  the  paper  pur- 
bg  to  be  a  schedule  of  the  solvent  promissory  notes 
lid  William  Stallings,  in  the  hands  of  said  William 
fmksBf  as  his  i^ent,  principal  and  interest  being  inclu- 
|b  May  1st,  1857^  said  paper  being  ofiered  in  evidence 
ifd  Oftveators  as  tending  to  show  the  fraud  and  inaccu- 
|itf  the  pretended  settlement  had  between  said  Weekes, 
}fimtf  and  said  Stallings  on  the  day  of  the  execution 
!|^  abort  time  before  said  pretended  will  was  executed,  and 
Hi  k  referred  to  in  said  pretended  will.  Caveators,  before 
Mftaid  paper  in  evidence,  had  proved  by  one  William 
■bnie,  that  he  found  said  schedule  among  the  papers  of 
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said  William  Stallings  after  his  death,  and  that  the  paper 
was  in  the  handwriting  of  said  William  J.  Weekes. 

2d.  Because  the  Court  erred  in  refusing  to  allow  ctveiton 
to  prove  that  said  William  J.  Weekes,  shortly  after  thedetth 
of  said  William  Stallings,  and  aftier  said  will  had  been  pro- 
ven by  said  Weekes  in  common  form,  told  William  T.  Den- 
nis, the  witness,  that  he,  said  Weekes,  had  procured  mi 
Stallings  to  make  and  execute  said  will  in  orcierto  preveoti 
bastard  child  of  Nancy  Stallings,  an  idiot  danghter  of  nil 
William  Stallings,  from  inheriting  any  portion  of  the 
of  said  William  Stallings,  it  having  been  proven  thatsui 
Nancy  Stallings  had  died  in  1866,  and  before  the  ezecote 
of  said  will. 

3d.  Because  the  Court  erred  in  refusing  to  allow  caveiM 
to  prove  by  the  witness,  Virginia  Dennis,  tiie  adminiofrtf 
said  William  J.  Weekes,  executor,  made  after  the  death  if 
said  William  Stallings,  and  after  the  probate  of  the  will  il 
common  form,  which  admission  was  stated  in  the  aosmrtf 
said  witness,  as  follows:  ''Mr.  Weekes  told  me  that  belai 
my  father  to  make  a  will,  in  order  to  protect  his  (my  iktfaet^ 
estate  from  a  third  party,  viz.:  the  illegitimate  child  of  Nan^ 
Stallings;  that  Mr.  Forbes  asked  him  if  my  father  had 
a  will ;  Mr.  Weekes  told  him  '  No ! '  Mr.  Forbes  said  hecn^ 
to  make  a  will  in  order  to  protect  his  estate  from  the  illegl' 
imate  child  of  Nancy  Stallings.  Mr.  Weekes  told  me 
he  tried  to  get  Mr.  Forbes  to  go  to  my  father  and  have 
make  a  will ;  that  Mr.  Forbes  refused  to  go,  but  said 
he  (Mr.  Weekes,)  was  the  proper  person  to  go,  wh 
he  (Mr.  Weekes,)  went  to  my  father  and  made  him  mab 
will,  in  order  to  prevent  this  child  from  having  an  ii 
in  the  estate.  Mr.  Weekes  said  that  if  the  will  waa 
the  child  of  Nancy  Stallings  would  be  sure  to  come 
share  of  the  estate."  This  excluded  testimony  of 
T.  Dennis,  and  of  Virginia  Dennis,  rejected  as  afoi 
afterwards,  and  in  rebuttal  of  the  evidence  of  said 
J.  Weekes,  propounder,  read  to  the  jury  by  caveataii 
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Bach  the  said  William  J.  Weekes^  the  foundation  to  do  so 
Bving  been  previously  laid. 

4th.  Because  the  Court  erred  in  refusing  to  allow  caveators 
»  prove  by  Irban  A.  Leonard,  a  witness,  "that  he  was  the 
irolling  officer  of  the  Government  of  the  Confederate  States 
I  the  years  1863  and  1864,  for  the  county  of  Talbot,  and 
lat  as  such  officer  it  was  his  duty  to  grant  details  of  over- 
Mrs  on  plantations  having  twenty  negro  slaves  working 
lereon,  and  when  there  was  no  white  man  residing  thereon 
impetent  to  manage  the  same;  that  said  William  J.  Wi^keS| 
I  the  agent  of  said  William  Stallings  at  that  time  and  for 
lose  years,  made  application  to  him  as  such  officer  for  the 
eCail  of  Clement  C.  Gholson  to  take  charge  of  said  planta- 
DD  of  William  Stalling^,  for  said  years,  on  the  ground 
lat  said  Stallings  was  of  unsound  mind,  and  incapable  by 
luon  thereof,  of  managing  said  plantation  and  hands,  which 
)tail  was  granted  by  witness,  on  the  grounds  aforesaid ;  that 
id  grounds  were  sworn  to  by  said  Weekes  at  and  before  the 
^Anting  of  said  detail.'^  It  is  admitted  that  afterwards  and 
iring  said  trial,  and  in  rebuttal  of  the  testimony  of  William 
, Weekes,  said  testimony  was  admitted  for  the  purpose  of 
Reaching  said  W^illiam  J.  Weekes  as  a  witness. 
^th.  Because  the  Court  erred  in  the  following  ruling- 
l^hen  said  William  J.  Weekes  was  testifying  for  propounder 
l^sflroea-examination,  having  been  shown  the  said  schedule  of 
lj|eB|  swore  that  said  paper  was  a  return  and  schedule  of 
jilniflBory  notes,  made  by  him  as  agent  of  said  AVilliam 
mUiDgSi  ID  1857;  that  the  same  was  correct  as  therein  stated, 
I  after  the  propounder  had  closed,  said  caveators  offered 
paper  as  rebutting  evidence,  but  the  same  was  excluded 
geetioD  of  propounder." 

Because  the  Court  erred   in  the  following  ruling: 

rion  Bethune,  who  wrote  the  will  and  was  a  witness  to 

led  for  the  pro])ounder,   that  he,  Weekes  and  Stal- 

together  in  the  house  of  the  latter ;  that  Weekes 

I'M  aoooont  book  which  he  said  contained  a  statement  of 

be  owed  Stallings,  and  showed  an  account  covering 
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many  pages  of  the  book ;  that  he,  the  witness,  took  from  the 
l>ook  the  added  up  aggregate  of  the  notes  of  Stallings  and  of 
the  pounds  of  cotton  sold  by  Weekes  for  Stallings;''  to  whiA 
statement  caveators  objected,  insisting  that  the  books  should 
be  procured.  The  Court  overruled  the  objection,  and  alloved 
the  witness  to  testify  that  he  had  taken  the  amounts  of  the 
notes  and  of  the  pounds  of  cotton  from  said  book,  and  hid 
inseiied  them  as  thus  taken  in  the  will. 

7th.  Because  the  Court  erred  in  the  following  charge  totbi 
jury:  iliat  ''if  they  believed  that  William  Stallings  wouU 
not  have  made  the  present  will  unless  Weekes  bad  represoh' 
ted  to  him  that  if  he  did  not  make  it  the  bastard  diildaftn* 
said  would  inherit  a  share  of  his  estate,  then  they  must  Aid' 
the  will  to  be  void ;"  caveators  insisting  that  the  charge oaghl^ 
to  be,  that ''  if  the  jury  believed  that  Stallings  wouM  ati" 
have  made  any  will  unless  such  representations  had  faott' 
made  to  him  by  Weekes,  then  they  must  find  the  will  toW- 
void  ;"  which  last  charge  the  Court  refused  to  give. 

8th.  Because  the  Court  erred  in  refusing  to  charge  the  fit 
lowing  request:  thaf  if  two  witnesses  swore  one  wayast- 
one  witness  swore  the  opposite  way,  the  two  were  to  be  If'' 
lieved  before  the  one,  if  the  witnesses  were  in  other  rapeeto 
equal." 

The  motion  for  a  new  trial  was  overruled  by  the 
and  plaintiffs  in  error  excepted  upon  each  of  the 
taken  for  a  new  trial,  and  assign  error  thereon. 

B.  Hill  ;  Henry  L.  Benning  ;  Willis  &  Wiixi%  i 
plaintiffs  in  error,  submitted  the  following  brief:  Tbei 
ings  of  Weekes  to  Mr.  and  Mrs.  Dennis  were  admissible  I 
evidence  for  all  purposes.     1st.  They  were  made  after  i 
qualification  as  executor:   Code,  sec.  2402.     2d.  Tbef  I 
lated  to  his  '^conduct  or  acts"  in  '^a  matter  relevant  to  I 
issue:"  Code,  sec.  2  402;  31  Ga.  B.,  683;  Idem.^  698. 
evidence  for  all   purposes,  they  would    have   besB 
more  than  as  mere  impeaching  testimony.     The 
of  the  evidence  for  all  purposes  would  have  pot  tkill 
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the  attack  oq  Weekes;  its  exclusion  put  the  onus  on 
mis  and  wife.  It  is  harder  to  prove  a  negative  than 
iffirmative.  The  presumption  is^  that  every  man  is  en- 
id  to  credit:  19  Ga.  R.,  287.  3d.  Leonard's  evidence  of 
ekes'  sayings  ought  to  have  been  received.  1.  Weekes 
I  the  agent  of  Stallings^  and  uttered  them  'Mn  the  busi- 
I  of  his  agency/'  and  testator  ratified  them  by  accepting 
)l8on  as  his  overseer:  Code,  sec.  2173.  2.  Though  the 
Ings  were  uttered  before  Weekes'  qualification  as  executor, 
they  related  to  "  the  conduct  or  acts  "  of  Weekes  himself 

0  testator's  sanity,  and  his  influence  over  him — matters 
letly  in  issue :  Code,  sec.  2402.  4th.  The  schedule  ought 
Itave  been  admitted:  25  Ga.  B.,  577;  Idem.,  711;  24 
Ik,  384;  20  Idem.,  620;  18  Idem.,  709;  30  Idem.,  125; 
Rfem.,  100;  28  Idem.,  73 ;  27  Idem.,  475 ;  26  Idem.,  617. 

1  schedule  was,  in  rebuttal,  to  impeach  Weekes,  who  swore 
;  ''he  never  tried  to  influence  Stallings;"  considered  him 
man  of  extraordinarily  strong  ordinary  mind."  5th. 
it  some  of  the  contents  (the  amount)  got  before  the  jury 
Is  DO  difference  as  to  the  right  of  having  the  whole  paper 
litted:  30  Ga.  R.,  494.  6th.  The  book  from  which 
hone  took  the  amounts  in  the  will  should  have  been  pro- 
ed:  32  Ga.  B.,  141.  7th.  The  request,  as  to  the  credi- 
bf  of  witnesses,  should  have  been  given  in  charge :  10 

B.,  148.  In  equity,  two  witnesses  overcome  the  answer 
me  defendant :  Code,  3050.  The  canon  and  civil  law, 
^  law  of  the  continent  of  Europe,  require  two  witnesses : 
bwaileaf 's  Evidence,  sec.  260,  note  2.  This  is  an  ecclesi- 
Meause. 


i 


fi.  BiAKDFOBD;  E.  H.  WoBBiLL,  for  defendants. 
>H£BY,  Judge. 

flnt  question  which  I  will  consider  in  this  case  is, 
\  mjings  of  Weekes  to  Mr.  and  Mrs.  Dennis  prop- 
is  evidence  in  chief?    Weekes  was  the  pro- 

'0f  tbe  will  and  a  legatee  under  it,  at  least  to  the 
Tck  z&Ti.  34. 
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extent  of  an  acqui^nce  in  full  for  debts  be  may  have 
incurred  to  tbe  testatoi' during  bis  long  management  of  his 
property^  wbieb  seems  to  bave  been  continuous  from  1854  to 
1869,  in  wbicb  last  mentioned  year  tbe  testator  died.   Tfce 
facts  of  tbis  case,  so  far  as  applicable  to  the  admissibility  of 
tbis  evidence,  are  closely  analogous  to  tbose  in  Iforrtaomiv^f 
V8.  Stokes,  administrator^  21   Georgia,  552,  wbere  the  saow 
question  arose,  witb  tbe  exception  tbat  tbe  present  cise  is 
stronger  in  favor  of  tbe  admission  of  tbe  evidence  than  tbt, 
in  tbis:  tben  tbe  party  cbargecl  witb  using  undue  infloao^ 
and  wliose  declarations  tbe  caveators  proposed  to  offer  in  efi- 
dence,  was  only  a  legatee,  not  tbe  executor  or  proixrandcrflf  J 
tbe  will,  and  indeed  not  even  a  party — except  in  so  6r«  ] 
tbe  proi)ounder  may  bave  represented  bis  interests.   Tha^  | 
as  bere,  tbe  party  admitted  tbat  be  did  procure  the  will  iij 
be  made,  but  it  was  for  tbe  purpose  of  preventing  theinkfr 
itance  from  taking  a  direction  wbicb  it  could  not  have  takeii  I 
and  wbicb,  in  tbis  case  certainly  Weekes  roust  havekaofi 
it  could  not  take.    Tbe  objection  to  tbe  evidence  in  21  G^ 
gia  seems  to  bave  been  u[)on  tbe  ground  tbat  the  legiM^  I 
wbose  sayings  it  was  proposed  to  admit,  was  neither  thj 
propounder,  nor  even  a  party.    Judge  Lumpkin  sayt^^*} 
page  669,  "  we  are  called  on,  for  tbe  first  time,  to  decide  tUi  I 
question.     It  bas  become  a  settled  rule  of  tbis  Court  tWl 
tbe  admissions  of  tbe  propounder  of  tbe  will,  who  isaltfM 
legatee  for  a  large  amount,  may  be  proven.'*     Here  W« 
is  propounder,  party  and  legatee.     Wbetber  be  takes  a  I 
amount  or  not  could  be  better  known  if  bis  accoontB  I 
been  before  the  Court.     The  presumption,  however,  i» I 
he  does,  as  be  *'  made  him  (tbe  testator)  make  the  will,*f 
tbe  language  of  tbe  witness,  Mrs.  Dennis,  and  howevfri 
essary  it  may  bave  been,  in  bis  opinion,  to  bave  a  willi 
for  tbe  purpose  of  disinheriting  tbe  bastard  issue  of  I 
ceased  idiot  daughter  of  tbe  testator,  surely  it  was  noil 
sary  for  tbat  purpose  to  insert  a  clause  exonerating 
from  any  liability  be  may  bave  incurred  in  the  i 
of  tbe  testator's  proi)erty.     If  be  had  felt  ooD8eioM4 
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lid  incarred  no  liability,  the  exonerating  clause  would  hardly 
kve  been  inserted.  This,  of  course,  assumes  the  testimony 
0f  Mr.  and  Mrs.  Dennis  is  true,  to-wit :  that  Weekes  made 
kthe  testator  make  tlie  will.  The  declarations  of  Weekes 
vere  excluded  as  general  evidence  on  the  ground  (as  we 
htm  from  the  brief  of  counsel  for  plaintiff  in  error)  that 
JFeekeB  had  no  power  to  bind  the  legatees  and,  therefore, 
•cfbcy  were  immaterial.  But  this  very  objection  was  made  to 
jjMt  such  evidence  in  a  caveat  to  a  will  in  Harvey  et  al.  vs. 
^siMerd(m,  12  Georgia,  69,  and  overruled.  Judge  Warner, 
. JH  delivering  the  opinion,  says :  ^'  Were  the  admissions  of 
iJbderson,  who  was  the  propounder  of  the  paper  offered  for 
^Inbate,  the  nominated  executor  therein,  and  a  legatee  under 
^  same,  competent  evidence  for  the  consideration  of  the 
jjvj  at  the  trial  ?  The  general  rule  is,  that  the  declarations 
^apariy  to  the  recordy  or  of  one  identified  in  interest  with 
ildm  are,  as  against  such  party,  admissible  in  evidence,  and 
i^|)ui  general  rule,  admitting  the  declarations  of  a  party  to 
^0bi  record  in  evidence,  applies  to  all  eases  where  the  party 
\fm  any  interest  in  the  suit,  whether  others  tire  joint  parties 
ilB  the  same  side  with  him  or  not,  and  howsoever  that  in- 
^fSKBi  may  appear,  and  whatever  may  be  its  relaUve  amount. 
rii  ''The  argument  against  the  admission  of  this  testimony  is, 
^lllt  it  will  have  the  effect  to  enable  a  party  to  the  record, 
\i$ho  has  a  small  legacy  under  the  will,  by  fraud  and  corrup- 
Mtt  lo  make  admissions  which  may  destroy  other  l^acies 
gpoder  it  ten  times  greater  than  his  own  *  *  \  ^ 
k:'' Although  the  other  legatees,  under  the  paper  offered  for 
ptobate,  might  have  a  larger  interest  under  it  than  the  pro- 
ler  of  it,  who  is  a  party  to  the  record,  seeking  to  estab- 
1  it  not  only  for  his  own  benefit  but  for  theirs  also— still 
'  are  identified  in  interest  with  him,  and  the  general  rule 
|jiF  evidence  is  applicable  to  him  and  them.'' 
|&/fiut  we  think  that  section  2402  of  the  Code  fairly  covers 
Pe  question  under  consideration  and  makes  the  testimony 
jjidmisBible.  Here,  then,  is  "  an  issue  of  devisavit  vel  rum/* 
fe  which  one  of  the  grounds  of  caveat  is,  that  the  executor 
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did,  by  fraud  and  deceit,  and  fraudulent  and  false  represenla- 
tioDS^  procure  the  testator  to  make  the  will — he  is  both  legi* 
tee  and  executor.  His  admissions  are  made  after  qualifiei" 
tion.  They  purport  to  show  that  he  procured  the  will  to  be 
made  by  a  false  representation  to  the  testator,  to-wit:  tbttif 
it  was  not  made  his  bastard  grandchild  would  inherit 

The  important  part  of  the  testimony  of  Mr.  Jkaxk^ 
which  was  excluded  as  evidence-in-chief,  is  as  follows: 
^^  Weekes  then  said  he  went  and  told  him  (testator)  be  ought 
to  make  a  will  to  protect  his  estate  against  this  illegitimA 
child ;  and  told  him  if  he  did  not,  the  child  would  oome  ii 
for  a  part  of  the  estate;  and  that  Stallings  acted  on  hisi^ 
resentations  and  -made  a  will — that  he,  Weekes,  suggeskil 
the  writer  and  the  witnesses.'^  This  evidence  certainly  fbl- 
fills  the  remaining  requirement  of  the  section — it  is  relevut 
to  the  issue — which  is,  did  Weekes,  by  false  representation 
induce  the  testator  to  make  the  will  ?  And  I  will  M 
here,  lest  I  forget  it,  the  weight  of  the  evidence  shows  tU 
the  testator  was,  at  the  time  of  making  his  will,  and  M  : 
been  for  some  fifteen  years  or  more  prior  to  his  death, df 
very  weak  mind,  (indeed  it  is  very  doubtful  whether  he 
sane,)  and  entirely  under  the  influence  of  Weekes.  TJnte 
such  circumstances  much  less  evidence  will  be  sufficient  I* 
set  aside  a  will  on  the  ground  of  undue  influence  than  if  t^ 
testator  were  in  full  possession  of  all  his  faculties:  1  JarM 
on  Wills,  37  to  42.  And  hence  the  importance,  in  iidj^ 
cases,  of  submitting  to  the  jury  evidence  like  that  i 
consideration.  In  this  connection,  it  may  be  well  to 
that  Weekes'  own  testimony  shows  his  was  the 
mind  in  the  management  of  the  business  of  Stalli 
when  the  latter  drew  a  drafl;  upon  him  for  $3,000  in 
of  his  other  son-in-law,  he,  Weekes,  according  to 
testimony,  refused  to  pay  it,  and  then  persuaded 
acquiesce  in  the  refusal  upon  the  ground  that  he  was 
old  and  his  children  might  desert  him. 

We  think  the  evidence  was  clearly  competent 
admission  of  it,  for  the  purpose  of  impeaching  W< 
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the  caveators  the  full  measure  of  their  rights  ?  As  impeach- 
ing testimony,  it  could  legitimately  have  but  a  negative  effect, 
io&ras  the  issues  made  by  the  caveat  are  concerned.  It 
amply  tended  to  prevent  Weekes'  evidence  from  proving  the 
ftbity  of  the  charges  made  by  the  caveat,  and  the  jury  could 
only  consider  it  for  one  purpose,  to-wit :  to  ascertain  whether 
Weekes  was  worthy  of  cre<lit  or  not.  "  The  legitimate  ob- 
ject of  the  proposed  proof  is  to  discredit  the  witness:"  2 
Brod.  and  Bing.,  313.  I  have  shown,  I  think,  tjiat,  as  evi- 
dence in  chief,  it  was  important  as  tending  to  establish,  af- 
imatively,  the  truth  of  one  or  more  of  the*charges  made  by 
^  oaveat. 

'  2.  We  also  think  the  evidence  of  the  Confederate  conscript- 
llg  officer,  Leonard,  was  improperly  rejected  as  evidence  in 
^ef.  The  evidence  admitted  upon  the  point  of  the  influ- 
#loe  of  the  executor  in  having  the  will  made,  (the  depositions 
4f  Ellen  Hill,)  as  well  as  the  evidence  on  this  point,  which 
in  hold  was  improperly  rejected  as  evidence  in  chief,  (the 
jjkdarations  of  the  executor  to  Mr.  and  Mrs.  Dennis,)  tends 
Id  show  that  the  executor  did  exert  influence  to  have  the  will 
^Vade.  And  this  is  not  contradicted  by  any  one  but  himself; 
tt€ii  one  of  the  subscribing  witnesses,  who  was  draftsman  of 
'tte  will,  states  that  "  Weekes  seemed  very  anxious  about  it." 
3d  view,  then,  of  the  evidence  that  was  admitted,  and  of  that 
y/tkh  we  hold  ought  to  have  been  admitted,  tending  to  show 
tte  influence  of  the  executor  in  procuring  the  will  to  be  made, 
^  think  that  evidence,  showing  a  knowledge  on  the  part  of 
Weekes  of  the  weak  state  of  the  testator's  mind,  was  legiti- 
ilile  for  the  consideration  of  the  jury  as  evidence  in  chief, 
vbave  more  or  less  weight,  as  they  may  or  may  not  believe 
ikt  weak  state  of  mind  to  have  continued  up  to  the  time  of 
itoking  the  will.  If,  at  that  time,  the  testator  was  so  un- 
Miand  in  mind  as  to  be  incapable  of  attending  to  his  own 
loBiness,  which  the  executor  knew,  and  the  latter  exerted  his 
iBfloence  over  him,  which  was  shown  to  be  very  great,  to  in- 
iboe  him  to  make  a  will  very  much  in  his  (the  executor's) 
»wn  favor,  it  would  be  difficult  to  see  how  the  jury  could  re- 
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fuse  to  set  the  will  aside,  if  they  believed  the  witncfiBeBwbo 
swore  to  sucli  facts.  The  tendency  of  this  evidenoe  Ib  to 
bring  the  case  within  the  principle  laid  down  in  Martin  a. 
Teague,  2  Speers,  268,  as  quoted  by  Mr.  Jarman,  (1  voluae^ 
39,)  to-wit :  ''That  undue  influence,  to  avoid  a  will,  miutbei 
control  inteniionaUy  exercise<l  by  one  mind  over  the  will  of 
another,  so  as  to  deprive  the  other  of  the  free  ageoc7  of  op- 
tion ;''  though,  perha|)S,  any  influence  which  iM>k  awiq  ttf 
free  agency  of  the  testator  would  invalidate  his  will.  If  t^ 
testator  is  not  a  free  agent,  the  paper  can  hardly  be  called  Ik 
mil. 

3.  It  seems  to  have  been  conceded  that  the  paper  in  tb 
handwriting  of  the  executor,  and  made  in  1857,  was  pd 
evidence  in  chief  to  show  the  amount  of  the  testatoi^s  pi^ 
erty,  at  that  time  in  the  hands  of  Weekes,  as  his  agent^flil 
as  evidence  going  to  ascertain  what  amount  of  interot  In 
took  under  the  will.  It  was  ruled  out,  however,  beoaoaeiflt 
offered  before  the  propounder  had  closed  and  the  cavoil* 
were  tendering  evidence  in  rebuttal,  the  Judge  holding  tW 
it  came  too  late.  The  case  of  Rolfe  vs.  JRolfe,  10  Geofyiflj 
143,  and  more  esi)ecially  that  of  Parker  V8.  Johnson,  ^ 
Georgia,  676,  would  seem  to  entitle  the  caveators  to  into^ 
duce  the  evidence  at  the  time  it  was  offered.  It  was,  tlMif 
fore,  error  in  the  Court  to  reject  it. 

Judgment  reversed. 


J.  P.  \Ve8T,  plaintiff  in  error,  vs.  J.  A.- Kendbick,  ( 
ant  in  error. 

In  a  suit  on  a  promissory  note  due  to  A,  a  set-off  due  to  tbe^ 
by  a  partnership  of  which  A  is  a  member,  cannot  be  pleaded  I 
law  or  equity  unless  there  be  special  circumstances  alto  ] 
avoid  the  want  of  mutuality  between  the  two  debts. 

Set-off.     Partnership.    Mutuality.    Before  Judget 
Sumter  Superior  Court.     April  Term,  1872. 
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James  P.  West  fi]e<l  his  bill  against  Jtidson  A.  Kendricki 
aootaining,  substantially,  the  following  allegations :  That  at 
the  October  Term,  187J,  of  the  Superior  Court  of  Sumter 
soDDty,  there  was  pending  against  complainant  a  suit  in 
SiYor  of  defendant  on  a  note  for  about  $300;  that  complain- 
mfc  retained  Messrs.  Lanier  &  Anderson,  counselors  at  law^ 
to  represent  him  in  said  cause,  and  a  plea  was  filed  by  said 
ittorueys  by  virtue  of  the  aforesaid  rXainer^  as  follows^  to- 
irit: 

f.  A.  Kendrick  vs.  James  P.  West  : 

Now  comes  James  P.  West  and  says,  on  oath,  that  he  is 
Mt  indebted  to  plaintiif  in  manner  and  form  stated  in  said 
Me,  for  the  reason  that  he  has  place<l  in  the  possession  of 
IL  D.  Kendrick  twenty-six  bales  of  cotton,  and,  from  in- 
Ibnnation  from  others,  believes  that  said  J.  A.  Kendrick 
Hid  A.  D,  Kendrick  are  partners  in  business,  and  that  there 
inll  be  a  sufficiency,  and  more,  out  of  the  proceeds  of  said 
iDttou  to  pay  said  claim,  and  places  himself  upon  the  country. 
(Signed)  J.  P.  WEST. 

Lanier  &  Anderson,  Attorneys. 
Sworn  to  and  subscribed  before  me, 
this  15th  December,  1871. 
B,  F.  Bell,  Ordinary. 

That  at  an  adjourned  term  of  said  Court,  the  case  of  J. 
i.  Kendrick  V8.  complainant,  being  called,  and  the  name  of 
Unier  &  Anderson  not  having  been  marked  on  the  docket, 
Mgment  was  rendered  against  him;  that  Mr.  Lanier,  of  the 
km  of  Lanier  &  Anderson,  had  been  present  at  said  ad- 
ioQmed  term,  but  had  obtained  leave  of  absence  before  said 
9i08e  was  called;  that  complainant,  not  supposing  that  said 
stose  would  be  called  in  the  absence  of  his  counsel,  was  not 
IV^egent;  that  said  judgment  was  rendered  without  his  know- 
Mge  or  consent ;  that  an  execution  based  on  said  judgment 
^  been  levied  upon  the  property  of  complainant,  which  is 
K>w  advertised  for  sale ;  that  he  expects  to  prove  that  the 
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plaintiff  iu  said  case  has  enough  effects  in  his  hands  to  pay 
the  note  sued  on ;  prayer^  that  defendant  and  the  sheriff 
may  be  enjoined  from  proceeding  with  said  levy  until  the 
further  order  of  the  Court;  that  the  common  lawjudgmeot 
aforesaid  may  be  set  aside ;  that  the  writ  of  subpoena  m^ 
issue ;  complainant  waives  discovery. 

The  only  portion  of  defendant's  answer  necessary  to  u 
nnderstanding  of  thtt^decision  of  the  Court  is  subBtantiaJlj 
as  follows^  to-wit :  Respondent  denies  that  he  has  effiscts  ii 
his  hands  belonging  to  complainant^  or  that  he  is  indebtol 
to  him  in  any  sum  whatever;  that  said  pretended  defense  ii 
made  only  for  delay ;  that  the  allegations  in  said  plea  as  te 
a  partnership  between  A.  D.  Kendrick  and  defendant  in 
untrue ;  that  respondent  and  A.  D.  Xendrick  were  not  part' 
ners  at  the  time  the  note  sued  on  was  given,  and  have  noi 
been  since;  that  said  note  was  given  in  satis&ction of tt 
account  for  merchandise  and  goods  sold;  that  some  dgbft 
months  after  said  note  was  given,  complainant  paid  to  J.  A. 
Ansley,  attorney  for  respondent,  the  sum  of  $170,  witboat, 
making  any  claim  of  a  defense  to  said  debt,  and  withook 
making  any  pretense  that  it  had  any  connection  with  thi 
cotton  transactions  set  forth  in  said  plea. 

The  Court  refused  the  injunction,  and  plaintiff  in  error 
excepted  and  assigns  said  decision  as  error. 

Lanier  &  Anderson,  for  plaintiff  in  error. 

J.  A.  Ansley,  represented  by  B.  P.  Hollis,  for  de- 
fendant. 

McCay,  Judge. 

Taking  the  charges  in  this  bill  at  their  fullest  valuer  I 
do  not,  in  our  judgment,  make  out  a  case  for  equitable! 
ference.     The  suit  is  in  the  name  of  J.  A.  Keudrick,  aail 
presumption^  until  it  is  charged  to  the  contrary,  is  tMj^ 
debt  is  due  to  him.     The  debt  or  cause  of  action  or.J 
which  the  complainant  sets  up  is  one  which,  acoordiaglJi'l 
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m  statement,  is  not  due  from  J.  A.  Kendrick,  but  either 
tMD  A.  D.  Kendriok  or  from  a  firm  composed  of  J.  A.  & 
-D.  Kendrick.  Now,  even  if  the  answer  did  not  expressly 
mj  the  partnership,  it  is  well  settled  that  a  debt  due  by  a 
urtnership  cannot  be  set-oflT  against  a  debt  due  by  a  third 
snon  to  one  of  the  firm.  There  is  qo  mutuality.  The  firm 
id  its  individual  members  are  difibrent  contractors;  each 
,  in  the  eye  of  the  law,  a  separate  person.  Nor  is  the  rule 
ffmnt  in  equity :  equity  follows  the  law.  True,  equity  will 
mttimes,  when  special  equities  appear  and  facts  are  stated 
owing  why  the  rules  of  law  will  do  injustice,  see  to  it  that 
is  rule  shall  bend  and  justice  be  done  between  all  the  par- 
is.  Prima  facie,  this  firm,  if  there  be  one,  can  pay  its  own 
bts  and  settle  its  own  controversies,  and  J.  A.  Kendrick  is 
i  to  be  prevented  from  collecting  debts  due  him  by  contro- 
mies  between  a  firm  of  which  he  is  a  member  and  those 
10  owe  him. 

No  wrong  has,  therefore,  been  done  Mr.  West  by  the  judg- 
!Dt  He  sets  up  nothing  which,  if  he  had  the  judgment 
r  uide^  he  CQuld  take  advantage  of.  His  plea  was  not  a 
od  one,  even  if  it  had  been  regularly  and  formally  filed. 
r.  Anderson's  absence  did  not  hurt.  Equity  will  not  inter- 
im to  stop  or  set  aside  a  judgment  where  no  good  can  come 
it  The  injunction  was  properly  refused. 
Judgment  affirmed. 


BOY  Thompson  et  aL,  plaintiffs  in  error,  vs.  Andrew  J, 
';  *    KiMBREii  et  al.f  defendants  in  error. 

I  neords  of  tbe  Conrt  of  Ordinarj  are  amendable  so  as  to  make 
t  speak  the  trath,  upon  the  proper  steps  being  taken  for  that  pnr- 
The  fiu:t  that  the  Court  had  no  jurisdiction  to  grant  the  order, 
i  it  is  proposed  to  amend,  cannot  affect  the  motion  to  amend.    If 
^Juisdiciion  did  not  exist,  parties  whose  interests  may  be  affected 
i  Judgment  can  take  advantage  of  the  want  of  jurisdiction  as  well 
^^  ••  before  the  amendment,  whenever  and  wherever  it  interferes 
P4  tiieir  rights. 
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2.  Upon  a  motion  to  amend  the  records  of  the  Court  of  Ordintiji  tb 
only  issue  before  the  Court,  is  whether  the  amendment  propoiedvill 
make  the  record  speak  the  truth.  Whether. the  original  order  wit  le- 
gally passed  or  not  is  irrelevant  and  impertinent  to  the  issue.  Noreu 
such  order,  if  illegal,  be  set  aside  in  this  proceeding.  The  esn  ii 
not  altered  where  the  motion  is  to  rescind  an  order  allowing  the  tfflNi* 
ment. 

S.  An  amendment  of  its  records  by  the  Court  of  Ordinary,  upootiei 
parte  application,  cannot  affect  the  rights  of  any  persons  not  psitiei 
to  the  proceedings.  But  if  such  persons  afterwards  oome  into  Goat 
and  move  to  rescind  the  order  of  amendment,  and  npon  hearing  ill  Ai 
parties^  it  appears  that  the  amendment  was  a  proper  one  to  be 
the  order  granting  it  should  be  permitted  to  stand. 

Amendment.  Jurisdiction.  Court  of  Ordinary.  PlM- 
tice.  Before  Judge  Habbell.  Miller  Superior  Omt 
April  Term,  1872. 

Lucy  Thompson  and  otiiers,  the  heirs-at-Iaw  of  Seibon 
Thompson,  filed  their  petition,  returnable  to  the  April  TeMi 
1871,  of  the  Court  of  Ordinary  of  Miller  county, 
forth,  substantially,  the  following  facts:  That  at  the  MtfA 
Term,  1870,  of  said  Court,  upon  the  application  of  A  J* 
Kimbrel  et  al.,  said  Court  granted  an  order  amending  a 
order  passed  at  the  December  Term,  1858,  authorizing  Wii* 
son  Thompson,  as  administrator  upon  the  estate  .of  SeilNil 
Thompson,  deceased,  to  sell  the  negroes  of  said  estate,  bfii' 
sorting  in  said  order,  immediately  after  the  word  ''negrot^ 
the  words  "  and  lands ;"  that  petitioners  pray  said  order  wtf 
be  set  aside  for  the  following  reasons,  to-wit : 

1st.  Because  they  had  no  notice  of  such  application  or 
tion  of  tlie  Court. 

2d.  Because  said  amendment  was  made  twelve  years  il 
the  granting  of  the  original  order. 

3d.  Because  there  was  no  evidence  to  sustain  such 
ment. 

4th.  Because  such  amendment  was  procured  by  fniA, 

The  same  parties  filed  a  second  petition,  returnable 
October  Term^  1871,  alleging,  substantially,  as  follovi} 
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It  the  December  Term,  1858,  of  said  Court,  the  following 
order  was  passed,  to-wit : 

'•Whereas,  Wilson  Thompson,  as  administrator  upon  the 
Mitte  of  Seaborn  Thompson,  deceased,  late  of  said  county, 
kving  applied  to  the  Court  for  leave  to  sell  the  land  and 
IMgroes  belonging  to  said  estate,  and  said  application  having 
(eeo  advertised  according  to  law,  and  no  objection  having 
ken  filed,  it  is  therefore  ordered  by  the  Court  that  said  Wil- 
M  Thompson,  administrator  as  aforesaid,  proceed  to  sell^  at 
public  outcry,  the  negroes  belonging  to  the  estate  of  said  de- 
Meed/' 

.  That  the  lands  belonging  to  said  estate  were  sold  illegally, 
|Bd  without  authority  of  law,  on  the  first  Tuesday  in  Jan- 
Mry,  1859 ;  that  on  December  29th,  1869,  petitioners  brought 
qeetment  to  recover  said  lands;  that  at  the  March  Term, 
M70,  of  said  Court  of  Ordinary,  Andrew  J.  Kimbrel  et  al,, 
llie  defendants  in  ejectment,  procured  an  order  amending  said 
Wgioal  order  so  as  to  include  the  lands ;  that  said  order  was 
pnei  without  notice  to  petitioners,  improvidently,  illegally 
tbd  without  sufficient  evidence.  Prayer :  that  said  last  order 
tey  be  set  aside. 

■'  That  at  the  February  Term,  1871,  said  defendants  pro- 
ftned  an  order  as  follows,  to-wit : 

"^  "It  appearing  to  the  Court  that,  at  the  October  Term, 
M57,  of  this  Court,  by  Thomas  S.  Floyd,  ex  officio  Ordinary, 
ietters  of  administration  on  the  estate  of  Seaborn  Thomjwon 
^ere  granted  to  Wilson  Thompson ;  it  further  appearing  that 
lid  letters  of  administration  have  been  lost,  and  that  the 
Mies  interested  have  used  due  diligence;  sufficient  evidence 
ftving  been  submitted  of  the  above  facts,  it  is  therefore  or- 
ered  by  the  Court  that  a  copy  of  said  lost  original  letters 
5  established  in  lieu  of  the  lost  original." 
That  said  order  was  passed  without  notice  to  petitioners,  im* 
fovidently,  illegally  and  without  sufficient  evidence ;  prayer, 
kat  the  same  may  be  set  aside. 

The  motions  contained  in  the  foregoing  petition  were,  at 
le  February  Term,  1872,  overruled.    The  petitioners  ap- 
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pealed  to  the  Superior  Court.  Upon  the  trial  in  that  tribu- 
nal|  the  petitioners  requested  the  Court  to  charge  as  follon, 
to- wit: 

'^If  in  an  order  to  sell  land  there  is  an  error,  and  noaip 
tempt  is  made  by  the  parties  interested  to  have  it  oonrectel 
nntil  ten  years  afterwards,  it  is  too  late  to  make  such  (xhtn- 
tion,  and  an  order  correcting  such  supposed  mistake  is  ml 
and  should  be  set  aside/' 

The  Court  refused  to  give  said  request  in  charge, botchargtl 
the  jury  as  follows,  to-wit: 

"That  the  Court  of  Ordinary  had  no  power  to  establisk 
letters  of  administration,  therefore  that  question  did  notconi 
before  them ;  the  only  question  for  them  to  try,  was  whetkr 
the  Ordinary  had  properly  amended  the  records  of  hisCoort, 
in  reference  to  the  order  allowing  the  administrator  to  selltiM 
property  of  the  deceased ;  that  depended  upon  the  evideooi 
submitted  to  them  as  to  the  original  passage  of  the  orda 
If  they  believed,  from  the  evidence,  that  the  order,  as  ory- 
nally  passed,  authorized  the  administrator  to  sell  the  Umii^ 
and  that,  by  mistake,  inadvertence,  or  any  other  canse,  as- 
mixed  with  fraud,  the  same  was  improperly  recorded,  tlie(V 
dinary,  upon  proper  proof,  had  the  power  to  and  did  properif 
correct  the  order.  That  if  the  original  order,  as  passed,  (U 
not  authorize  the  sale  of  the  lands,  the  judgment  of  theO^ 
dinary  amending  the  record  was  wrong,  and  they  shoald  m 
find." 

Under  the  decision  of  the  Court  an  order  was  taken  setti^ 
aside  the  judgment  establishing  the  copy  letters  of  admiiii* 
tration.  The  jury  returned  a  verdict  in  favor  of  the  di»- 
fendants. 

The  evidence  is  not  necessary  to  an  understanding  of 
decision  of  the  Court,  and  is  therefore  not  herein  set  fiMtk 

The  petitioners  moved  for  a  new  trial,  upon  the  fbU< 
among  other  grounds,  to-wit: 

Because  the  Court  refused  to  charge  as  requested* 

The  motion  for  a  new  trial  was  overruled,  and  pi 
error  excepted,  and  assign  said  ruling  as  error. 
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J.  E.  Bower;  E.  C.  Bower, for  plaintiiTs  in  error.  Equi- 
will  not  relieve  where  party  is  guilty  of  laches:  Code, 
!.  3070,  el  aeq.  Amendment  of  bill  refused  after  five  or 
years  :  9  Ga.  B.,  143.  Judgment  had  in  1833  cannot  be 
ieved  against  in  1847:  2  Gra«  B.,  346.  Judgment  for  five 
u»  bars  the  right :  4  Ga.  B.,  57.  Party  must  move  to 
end  in  the  first  instance:  1  Ga.,  466;  13  Ga.^  221.  Eleven 
irs  after  judgment  too  late  to  amend :  14  Ga.,  692.  Can- 
:  amend  the  record  at  common  law,  after  Term :  2  Smith's 
ading  Cases^  586,  et  seq. 

r.  A.  &  Isaac  Bush;  Hood  &  Kiddoo,  for  defendants, 
pords  amendable  so  as  to  speak  the  truth :  Code,  sections 
I,  3447,  3448. 

IfONTGOMEBY,  Judge. 

The  order  of  the  Ordinary  establishing  a  copy  of  the  lost 
«r8  of  administration,  having  been  set  aside  by  the  Supe* 
r  Court,  the  only  question  left  for  this  Court  to  consider 
was  the  amendment  of  the  records  of  the  Court  of  Ordi- 
y,  properly  allowed?  Section  3449,  of  the  Code,  gives  a 
le  discretion  to  Courts  in  the  allowing  or  refusing  of 
endments  of  their  records.  In  all  oases  where  such  amend- 
Dtswill  clearly  be  in  furtherance  of  justice,  the  amend- 
Dts  should  be  allowed.  To  make  the  record  show  what 
sally  took  place,  and  speak  the  truth,  we  think  is  clearly 
bin  the  rule. 

\k  is  argued  that  the  original  order  which  was  amended  is 
i3i  &r  want  of  jurisdiction  in  the  Court,  and  therefore,  the 
todment  should  be  rescinded.  That  cannot  affect  the 
pikm  of  amendment.  Assuming  that  the  Court  had  no 
ll|tfotion  to  grant  the  order  to  sell  the  land,  the  parties 
HHaining  can  take  advantage  of  it  as  well  after  as  before 
kBdment,  whenever,  and  wherever  it  conflicts  with  their 
ItBt  Code,  3636. 

IjThe  sole  question  is  upon  a  motion  to  amend  a  record 
hto  make  it  show  what  actually  occurred,  will  the  propoeed 
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amendment  make  the  record  8{)eak  the  truth?  Whetkrtbe 
original  order  was  legally  passed  or  not,  oannot,  on  radi  i 
motion^  be  considereil.  A  motion  to  rescind  an  order  allowing 
such  an  amendment  has  no  wider  scope.  If  it  appefurtbt 
the  record^  as  amended^  is  false,  the  order  allowing  the  amend- 
ment should  be  rescinded.  The  issse  is  narrowed  to  thisia- 
quiry. 

3.  When  the  amendment  is  allowed  upon  an  exforii 
application  it  cannot  affect  persons  not  parties  to  the  prooeeJ* 
ings.  If  they  choose  afterwards  to  come  in  and  move  a  re 
sion  of  the  amendment,  they  have  the  right  to  show^  if  tkf 
can^  that  the  facts  do  not  warrant  the  amendment;  fiulingto 
make  such  a  showing,  and  the  amendment  appearinga(m)|)t 
one^  it  should  he  sustained.  This^  of  course,  leaves  theqocaitoi 
as  to  the  validity  of  the  judgment  entirely  untoncbed.  If 
void,  it  is  a  nullity  ;  if  there  is  any  ground  for  vacating  i» 
that  course  is  still  open :   Walker  vs.  Scott,  29  Gra.,  397, 

Judgment  afiSrmed. 


Rust,  Johnston  &  Company,  plaintiffs  in  error,  vs.  Kfl* 
UM  &  Hartridge,  defendants  in  error. 

Where  a  plea  had  been  filed  to  the  plaintiffs'  action  setting  up  ihF| 
defense  thereto,  and  a  trial  was  had  in  the  absence  of  one  of  ^ 
ants'  counsel  who  was  alone  acquainted  with  all  the  facts  of  til ' 
fense,  which  resulted  in  a  verdict  for  the  plaintiffs  ;  on  its  beiofi 
to  appear  that  said  counsel  had  leave  of  absence,  a  new  trill  • 
have  been  granted.     (R.) 

New  trial.     Leave  of  absence  to  counsel.    BeforsJ* 
Strozier.     Dougherty    Superior    Court.    December 
journed  Term,  1871. 

Ketchum  &  Hartridge  brought  complaint  againikJ 
Johnston  &  Company  upon  a  bill  of  exchange,  < 
14th,  1870,  payable  on  the  Ist  of  November,  187|,d 
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Igr  Charlton  H.  Way  &  CompaDy  on  Bust,  Johnston  & 
Company,  and  accepted  by  them,  payable  to  the  order  of 
^Jl^illiam  Schley  &  Company,  for  the  sum  of  $2,306  81. 
^18  acceptance  was  indorsed  to  Ketchum  &  Hartridge. 
TTpon  the  trial  the  jury  found  a  verdict  for  the  plaintiffs. 
-Bo8t^  Johnston  &  Company  pleaded  to  the  action,  1st,  The 
general  issue;  2d,  That  they  were  accommodation  acceptors, 
lad  had  been  notified  by  D.  P.  Hill,  the  real  party  at  iu- 
"hrest,  that  said  acceptance  was  worthless,  and  not  to  pay  the 
*tttne.  Plaintiffs  in  error  moved  for  a  new  trial  upon  the 
'Mowing  grounds,  to-wit : 

'f  Ist,  Because  plaintiffs  in  error  intrusted  the  defense  of 
Iftid  cause  to  D.  P.  Hill,  Esq.,  attorney  at  law,  who  was  also 
ii party  interested  in  said  suit. 

'  2d.  Because  said  D.  P.  Hill  had  leave  of  absence  from  the 
fudge  of  the  Superior  Court,  and  that  he  absente<1  himself 
from  the  Court,  and  was  not  present  at  the  trial  of  said  case. 
3d.  Because  the  Court  erred  in  refusing  the  motion  for  a 
continuance  on  the  ground  of  the  absence  of  said  Hill,  the 
Qoort  having  stated  that  said  Hill  had  not  been  granted 
leave  of  absence. 

,  The  Court  ordered  defendants  in  error  to  show  cause  at 
Sie  next  term  of  the  Court  why  said  motion  should  not  be 
granted.  A  rule  was  taken  by  counsel  for  defendants  in 
prror  requiring  plaintiffs  in  error  to  show  cause  why  said 
llfeoiion  for  a  new  trial  should  not  be  heard  during  the  Court 
Ibea  in  session.  D.  P.  Hill,  Esq.,  answered  said  rule  as 
fbllows : 

"And  now  comes  Daniel  P.  Hill  for  answer  to  the  above 
^le,  and  says,  on  oath,  that  he  is  informed  and  believes  that 
fCelchum  ^  Hartridge  are  not  the  real  owners  of  the  draft 
hlled  on,  but  that  William  Schley  and  Charlton  Way,  the 
l^^nons  in  whose  favor  the  draft  was  originally  drawn,  are, 
tad  always  have  been,  the  owners  of  said  draft,  and  that 
Hftesnit  was  brought  in  the  name  of  Ketchum  &  Hartridge 
^  order  to  defeat  this  deponent  in  his  just  and  legal  defense 
^hich  he  proposed  to  make. 
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''And  for  further  answer  this  deponent  saith,  thathehiB 
never  seen  the  declaration  filed  in  said  case^  and  his  impro* 
sion  always  was  that  the  case  was  returnable  to  the  lastteni 
of  Dougherty  Superior  Court^  and  that  he  had  ample  time 
to  prepare  for  trial  before  the  case  could  be  heard  in  its  reg- 
ular order ;  this  is  the  reason  no  plea  has  been  filed  by  thk 
deponent  in  said  case. 

"  For  further  answer  this  deponent  saith^  that  he  wis  ia 
attendance  on  the  Superior  Court  of  Dougherty  coantyift 
its  last  session  for  about  two  weeks^  and  believing  that  do 
business  in  which  he  was  personally  or  as  attorney  ioterestol 
would  be  reached  at  said  session  of  the  Court^  he  obtaioel 
leave  of  absence,  which  fact  is  known  to  the  Court, 

"  For  further  answer  this  deponent  saitb,  that  it  was  i»- 
possible  for  any  one  to  have  represented  the  case  for  bin 
properly  unless  he  had  been  present  at  the  trial,  because  M 
one  knew  the  facts  as  well  as  this  deponent,  which  shooU 
have  been  presented  on  the  trial;  that  deponent  expects ti 
be  ready  for  trial  at  the  next  term  of  said  Court ;  that  tfce 
time  is  short  and  would  not  delay  the  plaintifis  long  in  the 
collection  of  their  money  if  they  be  entitled  to  the  same." 

The  foregoing  rule  and  answer  are  inserted  in  order  l» 
render  clear  the  rulings  of  the  Court  complained  of,  thoggk 
the  record  and  bill  of  exceptions  fail  to  show  wbatdiqpOB* 
tion  was  made  of  the  same. 

The  evidence  introduced  upon  the  trial,  which  was  till* 
the  absence  of  D.  P.  Hill,  Esq.,  was  conflicting  as  to  wl 
the  fertilizer  for  which  the  bill  of  exchange  sued  on 
given  was  valueless.     Two  witnesses  for  the  plaintifis  id 
testified  that  the  guano  was  utterly  worthless.    One  wii 
for  the  defendants  in  error  testified,  ''  that  said  fertiliier 
tained  all  the  materials  it  purported  to  contain,  that  it 
good  manure,  and  that  if  it  fiiiled  to  benefit  the  crops, ik 
not  from  any  defect  in  the  fertilizer,  but  in  conseqi 
unfavorable  seasons  or  bad  management  on  the  put 
planter." 
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pon  the  motion  for  a  new  trial,  the  Court  passed  the  fol- 
og  order : 

Upon  hearing  the  within  motion,  and  after  argument  had, 
ordered  that  a  new  trial  be  refused,  upon  all  the  grounds 
D  therein,  defendant  faih'ng  to  show  that  he  had  been  in- 
],  or  that  he  would  be  able,  on  another  trial,  possibly,  to 
ige  the  verdict  of  the  jury  by  any  evidence/' 
^hereupon,  plaintiffs  in  error  excepted  and  assign  said 
ig  as  error. 

.  P.  HiiiL,  for  plaintiffs  in  error. 

IN£3  &  HoBBS,  for  defendants. 

''arneb.  Chief  Justice. 

his  was  a  motion  for  a  new  trial,  on  the  ground  that  the 
was  tried  and  a  verdict  rendered  against  the  defendants  in 
ibsence  of  D.  P.  Hill,  who  was  the  sole  counsel  for  de- 
ants,  who  had  leave  of  absence  fropi  the  Court.  The 
rt  refused  the  motion  for  a  new  trial,  unless  the  defend- 
eould  satisfy  the  presiding  Judge  that  they  had  evidence 
iake  out  their  defense,  and  thus  prevent  a  similar  verdict 
I9t  them  on  a  second  trial ;  whereupon,  the  defendants 
pled.  The  defendants  had  filed  their  plea  to  the  plain- 
aotion,  setting  up  a  good  legal  defense  thereto,  and  might 
i-tieen  able,  if  their  absent  counsel  had  been  present,  to 
Wtisfied  the  jury,  if  not  the  presiding  Judge,  that  the 
itiA  were  not  entitled  to  recover,  under  the  evidence  con- 
d  hi  the  record,  on  the  first  trial,  and  also  on  the  second 
■  The  bill  of  exceptions  states  that  the  defendants'  ooun- 
Ui  leave  of  absence  from  the  Court,  but  that  the  presid- 
Fiadge  had  forgotten  it. 

'  dar  judgment,  the  new  trial  should  have  been  granted : 
ttbn  w.  Oonyera,  25  Georgia  Iiq>ort8f  158 ;  Summerlin 
kMf  86  Georgia  Reports^  54.  This  case  differs  from  that 
IB  ft.  The  Marietta  Paper  Mill  Oompanyy  decided  at  the 

of  the  Court.    In  that  case,  there  was  no  plea  filed 
▼OI..ZI.TI.36. 
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wbich  showed  that  the  defendants  had  any  legal  defense  to 
the  action,  and  this  Court  held  that  such  a  plea  shooU  be 
filed  and  sworn  to;  otherwise,  it  did  not  appear  that  tlie de- 
fendants had  any  defense.  In  this  case,  the  defendants'  plei 
was  filed  and  sworn  to,  and  evidence  introduced  on  the  M 
trial  in  support  of  it. 
Let  the  judgment  of  the  Court  below  be  reversed. 


The  Southwestern  Eailroad  Company,  plaintiff  ii 
error,  vs.  William  W.  Chapman,  ggardian,  defeodtit 
in  error. 

A  defendant  in  a  suit  at  common  law  cannot,  by  plea,  set  opaaeqiMb 
defense  and  obtain  a  decree  in  his  favor,  where  a  Court  of  chiBBiV 
would  refuse  it,  on  a  bill  filed  by  him  for  the  parpose,  for  viitif 
proper  parties.  Hence,  if  a  guardian  sue  a  corporation  for  diviWi 
belonging  to  his  ward,  the  company  cannot,  by  an  equitable  plee,inl 
themselves,  as  a  defense  of  the  fact,  that  they  paid  the  dividedi  H 
one  not  authorized  to  receive  them,  and  that  the  money  was  appMl* 
the  support  of  the  ward  by  the  person  receiving  it,  that  person  notbr 
ing  a  party  to  the  suit. 

Equitable  defense  at  law.     Parties.     Before  Judge  OoA 
Bibb  Superior  Court.     November  Term,  1871. 

William  W.  Chapman,  as  guardian  of  Tallulah  R I 
man,  brought  complaint  against  the  Southwestern 
Company  for  the  sum  of  $767,  besides  interest,  divi 
upon  stock  owned  by  his  said  ward  in  said  compaay. 
defendant  filed  the  following  plea : 

''And  now  comes  the  defendant,  by  its  atfomejrfl^l 
DeGraffeureid  &  Irvin,  and  defends  the  wrong  tod 
when,  etc.,  and  for  plea  and  answer  in  this  behalf  8tj%^ 
said  plaintiff  ought  not  further  to  have  and  maintaial 
tioQ  aforesaid  against  the  defendant,  because  it  aajM  I 
be  death  of  Ambrose  Chapman,  the  father  of  the 
lulah  B.  Chapman,  there  was  only  thirty-five  shares  4 
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books  of  this  defendant  standing  in  the  name  of  the 
allulah  B. ;  that  after  the  death  of  the  said  Ambrose, 
nor  of  the  said  thirty-five  shares  to  the  said  Tallulah 
ipman,  B.  F.  Chapman,  as  executor  of  the  said  Am- 
drew  dividend  number  twenty-six,  amounting  to  the 
F  $175,  on  said  thirty-five  shares  of  stock,  and  imme- 
^  thereafter  invested  said  sum  so  paid  him  by  the  treas- 
f  the  company  in  two  additional  shares  of  stock,  for 

he  paid  the  sum  of  8 ,  which  he,  the  said  B.  F. 

nan,  executor,  caused  to  be  entered  in  the  name  of  the 
?allulah  B. ;  that  afterwards,  viz.:  on  the  21st  day  of 
ft,  1867,  the  said  B.  F.  Chapman,  as  executor  of  the 
imbrose  Chapman,  drew  the  sum  of  one  hundred  and 
3ight  dollars,  ($148,)  being  the  amount  of  dividends 
pon  the  thirty-seven  shares  of  stock,  two  shares  of 
had  been  purchased  by  him,  as  aforesaid,  with  the 
r  of  this  defendant,  paid  to  him  for  tlie  previous  divi- 
on  the  thirty-five  shares  of  stock,  and  the  balance  over 
x>ve  that  amount  paid  out  of  his  own  funds.     And  this 
iant  is  informed  and  believes,  and  so  avers  the  fact  to 
at  the  said  B.  F.  Chapman,  executor,  is  now,  and  has 
tince  the  commencement  of  this  suit,  beyond  the  juris- 
1  of  the  State  of  Georgia,  in  parts  unknown  to  this 
Iant,  dead  or  insolvent,  (?)  so  that  this  defendant  can- 
it  the  benefit  of  his  testimony,  or  make  him  liable  for 
ividends.     And  this  defendant  prays  that,  so  far  as  the 
iro  shares  of  stock  are  concerned,  they  having  been  pur- 
I  with  the  proceeds  of  the  dividends  drawn  from  this 
laot  by  the  said  B.  F.  Chapman,  executor,  that  the 
may  be  allowed  to  this  defendant  in  bar  of  so  much  of 
iwitiff 's  demand  as  was  the  value  of  said  two  shares  of 
at  the  time  they  were  so  purchased  and  paid  for  by  the 
QKCcator  with  funds  drawn  by  him  from  this  defendant, 
teBtidf  and  that  such  verdict  or  decree  may  be  rendered 
i  juiy^  under  the  direction  of  the  Court,  in  reference 
16^  as  may  aocord  with  the  principles  of  equity  and 
**.  •    ■ 
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^^And  for  further  plea  and  answer  in  this  behalf,  as  to  dif- 
idends  numbers  twenty-eight,  twenty-nine  and  thirty,  ts  set 
out  in  plaintifT's  declaration,  tiiis  defendant  says  that  the 
same  were  paid  by  this  defendant,  in  the  utmost  good  fiiHIi, 
to  Martha  A.  Chapman,  the  mother  and  natural  gnardianot 
the  said  Tallulah  B.,  (she,  at  the  time,  having  no  other  gotf- 
dian,)  and  that  the  said  several  sums  of  money  so  paid  l)f 
this  defendant  to  the  said  Martlia  A.  were  by  her  pwd  oot 
and  expended  for  the  sup()ort,  education  and  mainteoanoeif 
the  said  Tallulah  B.,  and  for  her  sole  and  exclusive  ose^iol 
that  such  payments  so  made  to  her  by  this  defendant,  andu 
paid  by  the  said  Martha  A.,  were  suited  to  the  circamstaaoi 
and  conditions  of  the  said  Tallulah  B.,  and  rendered  aiai- 
lutely  necessary  by  the  peculiar  condition  of  the  said  Talh- 
lah  B.  at  the  time;  and  without  said  sums  of  money  so pv 
by  this  defendant  at  the  times  and  in  the  manner  tuii  pq^ 
ments  were  made,  not  only  would  the  said  Tallulah  B.  hW 
been  deprived  of  the  absolute  necessaries  of  life,  but  also  to 
education  would  have  been  neglected  at  the  most  impoitfl' 
period  of  her  life;  wherefore,  in  view  of  the  facts, scooodlff 
above  pleaded,  this  defendant  prays  that  such  a  verdict  wxf 
be  rendered  in  said  case  as  will  be  in  accordance  with  the 
principles  of  equity  and  justice,  and  fully  protect  thisdeftw* 
ant  in  the  premises.  All  of  which  this  defendant  isnadf^ 
verify,  and  puts  itself  upon  the  country." 

Evidence  was  introduced  in  support  of  the  above  pi* 
The  defendant  requested  the  Court  to  charge  the  jury,  "^ 
if  it  appears,  from  the  evidence,  that  Tallulah  B.  CI 
got  the  benefit  of  such  dividends  as  were  drawn  hj 
mother  from  the  Southwestern  Eailroad  Company,  htf 
ent  guardian  is  not  entitled  to  compel  the  railroad  ooB{ 
to  pay  those  dividends  a  second  time;  or  if  the  estate  of 
lulah  B.  Chapman  received  the  benefit  of  those  di 
and  they  were  used  partly  for  her  education,  mtinl 
and  support,  and  partly  for  repairs  in  keeping  up  her 
80  that  the  whole  were  thus  expended  by  the  motlMri 
the  present  guardian  was  not  entitled  to  recover  theiB 
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The  Court  charged  that  the  above  request  was  law,  but  in- 
plicable  to  the  case,  to  which  defendant  excepted. 
The  Court  was  further  requested  to  charge  the  jury  as  fol- 
W8:    "The  jury  may,  under  the  evidence  in  this  case,  so 
ould  their  verdict  as  to  do  full  justice  to  the  parties,  and 
the  same  manner  as  a  decree  in  equity,  just  as  if  this  were 
proceeding  in  equity  instead  of  an  action  at  law." 
Tlie  Court  charged  this  last  request,  but  defendant  excepts 
ixm  the  ground  that  its  force  and  effect  was  destroyed  by 
cefusal  to  charge  the  request  immediately  preceding. 
,  The  Court  further  charged  the  jury  as  follows:     "That 
it  appears,  from  the  evidence,  that  the  railroad  company 
id  paid  to  Mrs.  M.  A.  Chapman,  the  mother,  dividends 
pon  stock  which  was  the  property  of  Tall ulah  B.  Chapman, 
id  that  Mrs.  M.  A.  Chapman  was  not  the  guardian  of  Tal- 
tUi  B.,  and  had  not  given  bond,  as  required  by  law,  such 
fTment  was  illegal,  ajid  the  company  is  liable  unless  it  ap- 
ilTB  that  she  invested  such  dividends  in  property  for  the 
Hefit  of  Tallulah  B.,  which  property  had  subsequently  been 
Pfiepted  by  her  guardian  in  lieu  of  said  dividends." 
To  which  charge  defendant  excepted. 
The  jury  returned  the  following  verdict: 
{'We,  the  jury,  find  for  the  plaintiff  $767,  the  amount  of 
itl^eDds  paid  to  the  administrator  of  Ambrose  Chapman, 
;ilie  Southwestern  Railroad  Company,  except  $180  paid 
/jibe  two  shares  of  stock  purchased  by  the  administrator 
{^mllulah  Chapman,  with  interest  from  the  commencement 
pufut  ibr  the  same." 

pliMiitiff  in  error  assigns  the  refusal  of  the  Court  to  charge, 
l^die  charge  as  given  as  error. 

jjf[  K»  DeGraffenreid  ;  Lyon  &  Irvin,  for  plaintiff  in 
Mbl^  Haix  &  PoE,  for  defendant. 

r. ..  . 
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Montgomery,  Judge. 

I  am  not  satisfied  with  the  decision  of  the  Conrt  u  lo- 
dered  in  this  case — that  the  Southwestern  Railroad  wu re- 
sponsible to  the  guardian  of  the  minor  for  the  araouDtofthe 
dividends  sued  for,  and  for  which  the  jury  found  averdid) 
is  unquestionable.  But  the  plea  of  the  defendant  wssflolh 
stantially  a  plea  of  set-off  for  necessaries  furnished  the  in- 
fant, and  evidence  was  introduced  in  support  of  tbe  plei* 
No  objection  was  made  to  the  plea  that  it  did  not  set  ibrtk 
with  sufficient  distinctness  (he  items  of  the  set-off.  If  snok 
ODJection  had  been  made,  the  plea  might  have  beenamenM 
if  necessary.  Under  this  view  I  think  the  defendant 
entitled  to  the  charge  aske<l,  which  the  Court  said  wMbv 
but  not  applicable  to  the  case,  and  that  the  practice  in  eqoi^ 
of  making  all  i>ersons  interested  parties  has  nothing  toll 
with  the  case.  The  Court,  as  I  now^  think,  was  misled  If 
looking  to  the  verbiage  rather  than  the  substance  of  the  phi 
If  I  am  correct,  no  other  party  was  necessary  or  proper  ll 
be  made,  but  the  case  should  have  gone  to  the  juiy  wilk 
instructions  to  find  for  the  plaintiff  whatever  amount  of di^ 
idends  he  had  proved  was  paid  to  the  executor  of  Ambn* 
Chapman  unaccounted  for,  and  to  the  mother  and  natom 
guardian  of  the  ward,  less  the  amount  of  the  defeodinii^ 
money  (if  any)  shown  to  have  been  expended  in  w 
for  the  infant  at  a  time  when  there  was  no  other  source 
which  to  supply  her  needs.  I  agree  fully  with  the 
Justice  that  both  Courts  of  law  and  equity  are  bound  bf 
1794th  section  of  the  Code.  But  because  the  railroad 
lated  the  provisions  of  that  section,  does  that  estop  it 
recovering  by  way  of  set-off,  money  paid,  laid  onif 
expended  for  necessaries  to  the  infant?  I  think  not. 
gret  this,  what  I  now  conceive  to  be,  mistake  of  the 
but  less  than  I  otherwise  would  do  from  the  fitct 
railroad  has  since  filed  a  bill  in  accordance  with  the 
tion  of  the  Court,  which  will  secure  its  rights  if,  in 
of  its  money  has  been  expended  for  necessaries  fortki' 
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r  the  defeDclant  in  error.  It  is  not  surprising  tliat^  in  the 
ot  Ijaste  with  which  we  are  compelled  to  throw  off  the  de- 
Bious  of  this  Court,  owing  to  the  iieavy  pressure  of  busi- 
esB  upon  it,  some  of  us  should  afterward  be  dissatisfied  with 
8  rulings.  These  are  my  individual  views.  The  judgment 
r  the  Court  below  stands  affirmed  as  set  forth  in  the  head 
Dte. 
Judgment  affirmed. 

Warneb,  Chief  Justice,  concurring. 

The  1794th  section  of  the  Code  declares  that  the  natural 
nardian  cannot  demand  or  receive  the  property  of  the  child 
DttI  a  guardian's  bond  is  filed  and  accepted  by  the  Court  of 
hrdinary  of  the  county  ;  and  this  applies  as  well  to  the  in- 
ime  of  the  property  as  to  the  cot'pria  thereof.  It  is  the 
eelared  public  iwlicy  of  the  State,  for  the  protection  of  the 
ghtsof  minor  children,  and  is  as  imperative  and  binding 
I  Courts  of  equity  as  in  Courts  of  law.  Equity  follows  the 
kW  in  such  cases,  and  cannot  override  and  control  it ;  that 

to  say,  a  Court  of  equity  is  as  much  bound  by  the  pro- 
bions  of  a  positive  statute  as  a  Court  of  law. 


ttABLES  G.  Farmer,  plaintiff  in  error,  vs.  John  B.  Perry, 
defendant  in  error. 

^adgtteat  will  not  be  set  aside  for  absence  of  defendant's  coansel  by 
bttBwe  of  Coart,  and  an  annonncemeDt  by  the  Court  that  none  of  the 
POWWePg  cases  will  be  tried,  except  by  consent,  where  it  does  not  dis- 
Hbetiy  appear  that  such  counsel  was  regularly  retained  in  the  casCi  he 
liiMieH  not  being  able  to  swear  to  it,  and  it  does  appear  that  the  part- 
MTof  the  counsel,  who  was  such  at  the  time  of  the  alleged  retainer, 
li  in  Coart  and  states  that  he  knows  of  no  defense,  and  it  further  ap- 
llfpn  thai  tbere  is  no  counsel  of  record,  that  no  plea  is  filed,  and  that 
mvokis  a  jadgmeut  by  default  which  has  not  been  opened. 

j^lMoriiey  and  client.  Leave  of  absence.  Judgment  by 
pipit  Before  Judge  Harrell.  Terrell  Superior  Court. 
iKirimber  Adjourned  Term,  1871. 
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John  B.  Perry  brought  complaint  against  B.  F.  Todd  aod 
J.  H.  Pickett,  principals,  and  Charles  G.  Farmer,  secnitj, 
to  the  May  Term,  1871,  of  Terrell  Superior  Court,  on  i 
promissory  note  dated  June  16th,  1870,  due  the  first  of  Ho- 
vember  next  thereafter,  for  the  sum  of  $676  78.  On  Deoen- 
ber  4th,  1871,  the  Court  rendered  a  judgment  for  theplain- 
tiff,  there  having  been  no  issuable  defense  filed  under  oatb. 
Subsequently,  the  defendant,  Farmer,  moved  to  set  said  jo^ 
ment  aside  uiK)n  the  following  grounds,  to-wit: 

1st.  Because  he  has  a  legal  defense  to  said  note  in  pii^ 
to-wit :   $147  92,  said  sum  being  for  usury. 

2d.  Because  he  had  spoken  to  L.  C.  Hoyle^  Esq.,  anit- 
torney  of  said  Court,  to  represent  him  ;  that  said  Hoyleni 
absent,  by  leave,  during  the  term  at  which  the  judgnNBt 
was  rendered ;  that  he  was  present  in  Court,  and  heard  tb 
announcement  that  none  of  said  Hoyle^s  cases  would  be  tM 
except  by  consent,  which  caused  defendant  to  give  no  furtber 
attention  to  the  case ;  that  said  Hoyle  was  the  only  atton? 
upon  whom  he  relied. 

3d.  Because,  in  December,  1870,  said  plaintiff  caosed  a 
execution  to  issue  for  the  amount  of  said  note  with  intend 
against  the  crop  and  stock  of  defendant,  predicated  upoa  iC* 
davit  made  by  said  plaintiff  under  the  statute  of  tbisStat^ 
authorizing  the  foreclosure  of  liens  for  provisions,  et(x,iH 
an  affidavit  of  illegality  was  filed  thereto,  which  waspaid' 
ing  at  the  November  Term,  1871,  and  said  proceedii^* 
not  dismissed  until  plaintiff  was  ready  to  take  bis  judging 
on  said  note,  and  did  so,  with  his  judgment  previously  w^ 
tained  still  open,  as  it  is  to  this  date. 

4th.  Because  said  case  was  not  placed  on  the  calttdtf 
cases  for  trial  at  the  November  Term,  1871,  or  at  least  ifi 
was  the  case  it  does  not  so  appear. 

The  grounds  of  the  aforesaid  motion  were  sworn  to 
defendant  and  were  supported  by  affidavits  of  L.  C 
B.  F.  Todd  and  E.  F.  Simmons. 

Hoyle  swore  that  he  was  a  practicing  attorney  ift; 
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Brior  Court;  that  he  was  employed  by  Charles  G.  Farmer, 
efend  the  foreclosure  of  a  provision  lien,  and  filed  his 
avit  of  illegality  for  him;  that  said  case  was  dismissed 
Jaintiff  at  November  Term,  1871 ;  that  he  cannot  swear 
lively  that  he  was  employed  to  defend  the  suit  com- 
ced  at  common  law  on  the  note,  but  the  relationship  be- 
n  Farmer  and  himself  was  such  that  he  would  have  rep- 
lied the  case,  had  he  been  in  Court;  that  when  employed 
^fend  the  proceeding  by  lien,  affiant  and  Wooten  were 
lers  under  the  firm  name  of  Wooten  &  Hoyle;  that  he 
not  remember  to  have  mentioned  the  matter  to  Wooten, 
las  he  any  recollection  of  having  filed  any  plea, 
le  affidavit  of  To<Id  simply  proves  the  usury, 
le  affidavit  of  Simmons  shows  that  leave  of  absence  had 
granted  to  L.  C.  Hoyle  and  so  announced  by  the  Court; 
if  Hoyle's  name  had  been  marked  on  the  docket  to  the 
he  would  have  represented  him. 

le  motion  was  overruled  by  the  Court  and  plaintiff  in 
excepted,  and  now  assigns  said  ruling  as  error. 
te  Court  attached  to  the  bill  of  exceptions  a  note  to  the 
wing  effect:  "F.  M.  Harper,  the  counsel  for  plaintiff, 
1  in  his  place,  that  the  case  referred  to  by  defendant  as 
ig  been  defended  by  illegality,  was  regularly  called  in 
der  during  the  first  week  of  Court,  and  passed  on  ac- 
;  of  Colonel  C.  B.  Wooten's  absence  at  Albany,  the  name 
oaten  &  Hoyle  being  marked  to  said  case  for  defend- 
that  after  Wooten  returned  it  was  again  called,  and  on 
«l  of  plaintiff's  counsel  was  stricken  from  the  docket ; 
IJolonel  Wooten,  when  the  common  law  case  was  called, 
[  that  he  knew  of  no  defense ;  that  there  was  no  plea 
bo  it,  and  no  counsel  marked  thereto;  that  judgment 
fiicilt  had  been  taken  at  the  appearance  term  and  the 
It  had  never  been  opened ;  all  of  which  facts  were  in 
Mwledge  of  the  Court,  and  that  said  case  upon  which 
idgment  was  founded,  was  regularly  called  in  its  order 
the  calender.  Tlie  calender  or  Judge's  docket  shows 
10  ooanael  was  marked  for  defendant    The  Courts  npon 
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this  state  of  facts,  especially  as  Mr.  Hoyle  was  not  able  to 
state  that  he  was  employed  in  the  case,  the  defendant  not 
swearing  that  he  was,  overruled  the  motion  and  refused  to 
set  the  judgment  aside.'' 

HoYLE  &  Simmons,  for  plaintiff  in  error.  Leave  of  ab- 
sence to  counsel  dispenses  with  the  discharge  of  every  pro- 
fessional duty :  25  Ga.  R.,  158;  36  lb.  54, 

F.  M.  Harper;  Clark  &  Goss,  for  defendant 

Montgomery,  Judge. 

The  brief  of  plaintiff  in  error  insists  upon  the  first  two 
only  of  the  four  grounds  of  alleged  error  set  forth  in  tie 
record. 

As  to  the  first,  it  is  only  necessary  to  say  that  howevergood 
a  defense  a  party  may  have  to  a  suit,  it  is  worth  nothingirbf 
his  own  laekea  he  permits  the  proper  time  for  pleading  it  ^ 
pass  without  availing  himself  of  it. 

1.  A  continuance  will  be  granted  on  account  of  the  abeeott 
of  leading  counsel  by  leave  of  Court:  36  Oa.  64;  Butwiea 
a  case  has  gone  to  judgment  and  a  new  trial  is  moved  foroa 
the  above  ground,  it  must  distinctly  appear  that  tbeabaeil 
counsel  was  retained,  and  not  merely  "  spoken  to,"  by  tb 
client,  or  by  his  authority  express  or  implied.  If  tbeooai- 
sel  is  unable  to  swear  that  he  was  retained  in  the  case,  iii 
his  partner,  who  was  such,  at  the  time  of  the  alleged  retii* 
was  present  when  the  case  was  called  and  stated  that  hekae* 
of  no  defense,  and  it  also  appears  that  there  is  no  oooflli 
of  record,  no  plea  filed,  a  judgment  by  default  anopenet 
would  be  but  holding  out  a  premium  to  negligenoe  a»| 
great  injustice  to  the  adverse  litigant,  to  grant  a  nev 
under  such  circumstances.  The  affidavit  of  Mr.  Sim 
shows  that  he  would  have  attended  to  the  case  had 
Hoyle's  name  been  marked  on  the  docket  for  defendaak; 
is  hardly  ])robable  that  Mr.  Hoyle  would  have  failed 
his  name  entered  for  defendant  at  the  first  term,  or 
that  and  the  term  at  which  the  case  was  disposed  o^ 
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>D8i(]ered  himself  retained.  At  all  events,  upon  the  as- 
imption  that  he  was  retained,  here  was  negligence  for  which 
le  opposite  party  cannot  be  held  res])on8ible,  and  should  not 
s  made  to  suffer,  especially  when  taken  in  connection  with 
le  other  circumstances  of  the  case. 
Judgment  affirmed. 


ABRiEL  B.  Roberts,  plaintiff  in  error,  vs.  The  Adminis- 
trators OP  Washington  B.  Oliver,  deceased,  defend- 
ants in  error. 

here  a  mle  nin  to  foreclose  a  mortgage,  alleged  that  the  mortgage  was 
•seoated  bj  a  partnership  to  a  parcel  of  land,  aud  that  the  proceedings 
Were  against  one  as  surviving  partner,  the  other  being  dead,  and  the 
•arviving  partner  filed  a  plea,  setting  forth  that  the  land  included  in 
Ibe  mortgage  was  not  partnership  property,  though  owned  by  the  part- 
ners as  tenants  in  common,  and  the  plea  was  demurred  to  and  the 
demurrer  sustained : 

Ud^  That  as  there  was  no  denial  that  the  mortgage  to  the  property  was 
inmde  by  the  partners,  as  such,  and  as,  if  this  were  so,  it  would  estop 
Ihe  parties  from  denying  title  in  the  partnership,  the  plea  was  properly 
orerruled. 

Foreclosure  of  mortgage.  Partnership.  Survivor.  Be- 
te Judge  Cole.  Bibb  Superior  Court.  October  Ad- 
uned  Term,  1871. 

r^jThe  petition  of  the  administrators  of  Washington  B.  Oli- 
^•tor  a  rule  nisi  against  Gabriel  B.  Roberts,  as  surviving 
Ivteer,  requiring  him  to  show  cause  why  a  certain  mortgage 
(mM  not  be  foreclosed,  set  forth  the  following  facts  :  On 
bgr  15th,  1866,  Kichard  S.  Freeman  and  Gabriel  B.  Bob- 
It^  partners,  using  the  firm  name  of  Freeman  &  Roberts, 
ikd0  and  delivered  to  said  Oliver  four  promissory  notes, 
lUnby  tbey  promised,  by  each  of  said  notes,  one  day  after 
im'date  thereof,  to  pay  to  the  order  of  said  Oliver  $1,000, 
hh  uitere8t,and  for  the  better  securing  the  payment  of  said 
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notes  said  Freemau  &  Roberts  executed  and  delivered  to  aid 
Oliver  their  deed  of  mortgage  conveying  to  him  partofcitf 
lot  of  land  number  six,  in  square  thirty-nine,  in  thecitjof 
Macon,  conditioned  to  be  void  upon  the  payment  of  aid 
notes.  The  rule  nisi  issued  as  prayed  for  and  the  defeodni 
filed  the  following  answer  : 

''  And  now  comes  G.  B.  Roberts,  the  defendant,  and  ap 
that  the  movants  are  not  entitled  to  have  their  rule  absdote 
for  the  foreclosure  of  said  mortgage  as  prayed,  for  the  reaoi 
that  in  oontempktion  of  law  he  is  not  the  surviving  pirtMr 
of  Richard  S.  Freeman  in  said  mortgaged  property,  aud  tht 
the  movants  have  no  right  to  institute  this  proceeding  (• 
foreclose  said  mortgage  upon  said  property,  and  against  Ua 
as  the  surviving  partner  of  Freeman  &  Roberts. 

''  The  said  Freeman  &  Roberts  weie  partners  in  monetttili 
business,  (which  business  was  discontinued  some  twelve  jeai 
since,)  but  in  such  real  estate  as  they  purchased  jointly  di? 
were  tenants  in  common  and  not  partners. 

'^  W.  H.  Starke,  of  said  county,  has  been  appointed  ^ 
ministrator  upon  the  estate  of  said  Freeman;  that  beat 
alone  represent  the  interest  of  the  estate  of  said  FreemiD  ii 
this  litigation,  that  he  has  not  been  made  a  party,  and  M 
twelve  months  have  not  elapsed  since  the  date  of  iheleM. 
of  administration  upon  said  estate  to  the  said  Starke.  Uffli 
the  foregoing  grounds  the  said  G.  B.  Roberts  prays  thitaa. 
application  and  rule  to  foreclose  said  mortgage  against  m( 
property  and  against  said  Roberts  as  surviving  partner 
dismissed." 

The  plaintiffs  demurred  to  said  answer.     The  deffli 
was  sustained  by  the  Court,  whereupon  plaintiff  in 
excepted,  and  assigns  said  ruling  as  error. 

A.  O.  Bacon,  for  plaintiff  in  error. 

PoE,  Hall  &  Poe,  for  defendants. 
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HcCat,  Judge. 

This  case  turns  upon  the  same  principle  as  the  case  of  Allen 
.  Lathrop,  decided  at  this  Term  from  the  same  Circuit.  If 
18  mortgage  was  made  by  the  copartnership  as  such,  the 
Ttnersbip  and  its  survivor  are  estopped  from  denying  that 
e  property  mortgaged  belonged  to  the  firm.  A  man  can- 
»t  contradict  the  assertion  of  his  own  deed.  The  partner- 
ip,  having  by  its  deed  created  a  lien  on  this  land  as  the 
opcrty  of  the  partnership,  is  not  allowed  to  come  into 
mrt,  and  in  the  face  of  this  solemn  assertion  of  title  in 
elf,  deny  that  it  had  title,  and  what  the  partnership  could 
t  do.  Roberts,  who  is  a  party,  as  survivor,  is  also  incapa- 
d  of  doing  this  since  he  succeeds  to  its  rights  and  is  bound 

its  acts.  The  only  question  is,  does  the  deed  convey  this 
operty  or  create  this  lien  upon  the  property  as  partnership 
^perty  ?  The  mortgage  does  not  appear  in  the  record.  But 
d  petition  for  foreclosure  declares  that  the  firm  mortgaged 
5  property.  This  the  plea  does  not  deny.  It  says  it  is 
le  that  the  property  did  not  belong  to  the  firm.     But,  as 

have  seen,  the  survivor  is  e8top|)ed  from  doing  this,  if 
i  property  was  mortgaged  as  firm  property.  Parties  and 
Ties  are  estopped.  He  is  a  party,  so  far  as  his  own  inter- 
If  are  concerned,  and  as  the  representative  of  the  firm  he  is 
Tonly  a  privy,  but  more.  We  think,  therefore,  this  plea 
It  pfoperly  stricken  out.  It  fails  to  deny  the  fact  stated  in 
I  petition  that  the  property  was  mortgaged  as  partnership 
iperty.  Unless  the  plea  does  this  it  is  not  allowable ;  it  is 
Ibe  teeth  of  the  defendant's  own  acknowledged  deed. 
Iddgment  affirmed. 
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Richard  Roe^  casual  ejector,  and  Stebung  J.  MgRobt, 
tenant  in  possession,  plaintiffs  in  error,  vs.  John  DoE^tt 
demise  of  Stephen  A.  Sellars,  administrator  de  bm 
non,  of  Richard  Sellars,  defendant  in  error. 

1.  The  record  book  of  the  Court  of  Ordinary,  containing  the  origimi 
order  granting  letters  of  administration  to  the  plaintiff,  is  admiviUi 
without  accounting  for  the  non-production  of  the  original  letters.   (B.) 

2.  The  fact  that  exceptions  were  filed  to  an  award  which  was  mad«  thi 
judgment  of  the  Court,  does  not  render  it  inadmissible,  the  eiceptiiM 
having  been  withdrawn.     (R.) 

Secondary  evidence.  Disclaimer.  Award.  Before  Jodp 
Clark.     Scliley  Superior  Court.    April  Term,  1872, 

Stephen  A.  Sellars,  as  administrator  de  bonia  non  upootbi 
estate  of  Richard  Sellars,  deceased,  brought  ejectment  aguBst 
Sterling  J.  McRory  for  lot  of  land  number  twenty-Bix,ii 
the  thirtieth  district  of  Schley  county.  At  the  April  Tenb 
1871,  of  Schley  Sui)erior  Court  the  defendant  filed  a  &• 
•claimer,  which  was  subsequently  withdrawn. 

Upon  the  trial  plaintiiF  tendered  in  evidence  thelcttenrf 
administration  issued  to  him  upon  the  estate  of  Richard  Sd- 
lars,  as  contained  in  a  book  kept  in  the  Ordinary's  office « 
Schley  county,  entitled  "  letters  of  administration."  DdW* 
ant  objected,  insisting  that  the  plaintiff  should  either  prodo^ 
the  original  letters,  or  account  for  their  non-production.  Ih 
objection  was  overruled,  and  defendant  excepted. 

The  plaintiff,  Stephen  A.  Sellars,  was  sworn,  and  tertifa| 
that  his  intestate  had  possession  of  the  land  sued  for  as 
back  as  the  year  1835,  and  continued  in  possession  ontil 
death  in  1858.     Plaintiff  closed. 

Defendant  introduced  a  deed  from  Jacob  Sellars,  adi 
trator  of  Richard  Sellars,  deceased,  to  Hiram  Tison, 
January  3d,  1860,  conveying  the  land  in  controversy. 

Defendant  closed.     Plaintiff  in  rebuttal  tendered 
dence  a  submission  to  arbitration,  an  award  and  an 
recting  the  same  to  be  entered  on  the  minutes  of  till 
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April  Term,  1870.  The  submissioD  was  as  to  the  matter 
controversy  in  this  suit.  The  only  portion  of  the  award, 
aterial  to  an  understanding  of  this  case,  was  as  follows : 
Fhat  the  deed  now  held  by  said  Hiram  Tison  to  said  lot  . 
om  the  administrator  of  Richard  Sellars,  deceased,  be  sur- 
ndered  up  and  canceled,  and  that  the  title  to  said  lot  of  land 
\  revested  in  the  estate  of  said  Richard  Sellars,  deceased, 
id  subjei^t  to  adminisration  by  said  administrator  de  bonis 
m  of  said  Sellars."  The  award  was  dated  September  8th, 
(69.  Defendant  objected  to  this  evidence;  the  objection  was 
rerruled  and  defendant  excepted. 

Plaintiff  closed.  Defendant  introduced  exceptions  to  the 
bresaid  award,  filed  in  office  at  the  April  Term,  1870.  Also, 
deed  from  Hiram  Tison  to  himself,  covering  the  land 
dispute,  dated  the  17th  of  August,  1869. 
Defendant  closed.  Plaintiff  introduced  Hiram  Tison  as  a 
itness,  who  testified  that  the  deed  from  him  to  defendant 
18  not  executed  and  delivered  on  the  day  it  bore  date,  but 
IS  delivered  only  a  short  time  prior  to  the  October  Term, 
•69,  of  the  Court;  that  he  had  withdrawn  his  exceptions 
the  award  ;  that  defendant  knew  of  the  award  at  the  time; 
ftl  defendant  was  in  possession  at  the  commencement  of  the 

plaintiff  closed.  The  bill  of  exceptions  fails  to  show  when 
9l  exceptions  to  the  award  were  withdrawn,  but  states  that 
pbndant  '^at  the  commencement  of  the  trial,  and  upon  the 
thdrawal  of  said  exceptions  as  aforesaid,  asked  leave  of  the 
lipit  to  reinstate  said  disclaimer,  upon  the  ground  that  he 
tlidrew  it  under  the  belief  that  he  could  avail  himself  of 
li  exceptions  to  said  award,  on  the  trial  of  the  case.^'  De- 
fedant  was  allowed  to  reinstate  disclaimer. 
Sybe  Court  instructed  the  jury  that  the  award  divested 
IjpiD  Tison  of  the  title  to  the  land,  and  vested  the  same  in 
Idntifi^  and  that  plaintiff  was  entitled  to  recover  possession 
^tiia  premises  and  costs  of  suit.  To  which  charge  defend- 
jlj^ezoepted,  and  assigns  the  same,  together  with  the  rulings 
gAp  poort  above  set  forth,  as  error. 
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Hawkins  &  Guerry  ;  C.  T.  Goode,  represented  by  Z. 
D.  Harrison,  Esq.;  E.  H.  Worrill;  Clark  &  Goa8,fer 
plaintiff  in  error. 

B.  Hill';  M.  H.  Blandford,  for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaiatif 
against  the  defendant  to  recover  the  possession  of  a  btrf 
land  in  the  county  of  Schley.     The  plaintiff  offered  in  evi- 
dence the  record  book  of  the  Court  of  Ordinary,  oontaiaiag 
the  original  order  granting  letters  of  administration  to  tkl 
plaintiff,  which  was  objected  to,  and  the  objection  oveinikd 
by  the  Court.     The  plaintiff  offered  in  evidence  an  award  rf 
arbitrators,  set  forth  in  the  record,  which  was  objected  U^^ni 
the  objection  was  overruled.     The  award  had  been  madetk 
judgment  of  the  Superior  Court.     The  fact  that  ezceptioBsli.', 
the  award  had  been  filed  and  withdrawn  did  not  makeita^f 
the  less  the  judgment  of  the  Court.     The  record  oontaiDiB|>^ 
the  original  order  granting  the  letters  of  administration  M^ 
properly  admitted  in  evidence.     The  defendant  disclaimed,; 
title  to  the  land,  and,  under  the  charge  of  the  Court,  til- 
jury  found  a  verdict  for  the  plaintiff.     We  find  no  error  ia 
this  record. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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£L£N  West  et  al,  plaintiffs  in  error,  V8.  John  Bodahan 
et  ai.y  defendants  in  error. 

bere  a  bill  is  filed  by  the  heirs  of  a  deceased  person  for  an  account, 
iod  to  recover  possession  of  land  from  which  their  ancestor  was  ousted 
by  fraud  on  the  part  of  some  of  the  defendants,  and  notice  of  the  frand 
by  the  others,  before  they  acquired  possession,  and  alleges  facts  which, 
if  tnie,  sustain  the  charge  of  fraud,  and  further  alleges  that,  although 
the  defendants  have  been  in  possession,  under  color  of  title,  for  more 
tban  seven  years,  yet  that  such  possession  originated  in  the  fraud 
tbaiged,  and  that  such  fraud  deterred  their  ancestor,  who  was  an  illit- 
tote  man,  from  his  action  during  his  life,  and  that  he  died  in  1868  ia 
%Borance  of  the  fraud,  it  is  not  demurrable  for  want  of  equity,  nor  on 
tte  ground  that  it  shows  on  its  face  that  the  defendants  have  a  com* 
tiate  preeeriptive  title  to  the  land. 

Sutute  of  limitations.    Fraud.     Before  Judge  Gbeen. 
)mj  Superior  Court.    April  Term,  1872. 

Bden  West,  the  widow  of  James  West,  deceased,  Mary 

bmm  and  her  husband,  Matilda  West, West,  and 

h  West,  his  daughters,  filed  their  bill  against  John 
an,  George  T.  Connell,  Allen  H.  Turner,  James  W. 
lergriff,  Charles  R  Smith,  and  Lewis  M.  Tye,  contain- 
substantially,  the  following  averments :  That  Elizabeth 
...  West,  and  Matilda  West  are  minors,  of  the 
pl  of  seven,  five  and  four  years,  respectively ;  that  said 

bflB  West,  on  the day  of ,  185..,  purchased 

blohn  Rodahan  certain  real  estate  ia  the  town  of  McDon- 
for  the  sum  of  $1,500,  and  a  stock  of  groceries  for  the 
of  $650 ;  that  said  West  paid  to  said  defendant,  in 
;y,  the  sum  of  $550,  and  gave  his  note,  due  on  De- 
25th  thereafter,  for  the  sum  of  $1,500,  secured  by 
on  said  real  estate ;  that  before  said  note  became 
iud  West  transferred  to  said  defendant  a  note  on  Allen 
irdand  for  $175,  for  which  amount  said  Rodahan  was  to 
I  a  credit  on  the  note  first  aforesaid;  that  he  paid  to  said 
pidanty  in  cash  and  personalty,  the  sum  of  $500,  for 
h  amount  said  Rodahan  was  to  allow  a  credit  on  the 
iiote;  that  James  West  took  immediate  possession  under 
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a  warranty,  fee  simple,  deed  ;  that  when  said  note  beeuae 
due,  said  defendant  demanded  payment  of  the  same  in  fall) 
and  said  West  not  being  able  to  comply,  he  demanded  im- 
mediate possession  of  said  real  estate,  representing  that^oiifa 
the  terms  of  said  mortgage,  said  West  had  forfeited  all  inli9- 
est  in  said  property ;  tliat  said  West,  being  an  illiterate 
and  not  versed  in  the  law,  delivered  to  said  defendant 
session  of  said  premises  and  sold  him  the  stock  of  goodik 
had  on  hand  for  the  sum  of  $400,  Rodahan  taking  possaMi 
of  his  books  of  account ;  that  said  West,  believing  tbii  k 
had  been  defrauded,  filed  his  bill  praying  for  the  readanciarf 
the  contract,  and  that  the  deed  made  by  Rodahan  to  hifflii' 
by  him  to  Rodahan,  be  set  aside,  etc. ;  that  doubting  I* 
success  in  said  proceeding  in  equity,  said  James  WestooB- 

menced  his  action  of  ejectment  to  the TermlSJLrf 

the  Superior  Court  of  Henry  county;  that  at  the  April  Tcn^ 
1858,  said  defendant  and  West  compromised  the  mattenk 
dispute  between  them  upon  the  following  terms,  wbieh 
reduced  to  writing  :  '^  Said  Rodahan  was  to  account  to  Vilt 
for  payments  received  and  collections  made  on  the  gnxnf 
books  aforesaid,  and  also  for  the  rent  of  said  premises;  Vl 
was  to  dismiss  his  bill  and  his  action  of  ejectment  and 
said  Rodahan  to  foreclose  his  mortgage  and  to  sell 
premises  for  the  discharge  of  said  debt  under  the 
fi.fa.;  that  said  West  complied  with  his  part  of  the 
ment,  but  said  Roilahan  continued  in  possession  </ 
premises  without  complying  with  his  portion  of  said 
or  any  part  thereof,  fraudulently  pretending  that  he 
comply  at  some  time  in  the  future ;  that  in  the  latter 
1858  said  defendant,  combining  and  colluding 
Allen  H.  Turner,  conveyed  to  him  the  mortgage 
and  Turner  went  into  possession  of  said  premises; 
defendants.  Turner  and  Rodahan,  combining  and  coni 
ing  with  the  defendant,  George  T.  Connell,  pn 
Connell  to  execute  a  deed  to  said  premises  to  said 
though  they  knew  that  said  Coanell  never  had  anjrvi 
the  same ;  that  said  defendants  then  informed  said 
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I  said  agreement  of  compromise  and  the  consequent  dis- 
lissal  of  bis  legal  proceedings,  he  had  lost  all  riglit  or  equity 
I  flaid  premises  and  must  now  submit;  that  said  West  being 
rnorant  and  poor,  believed  the  statements  of  said  defendants, 
bom  he  knew,  from  their  much  litigation,  to  be  skilled  in 
le  law ;  that  said  defendant,  Turner,  pretended  to  sell  one 
*  the  houses  on  said  premises  to  the  defendant,  Charles  B. 
aith,  who  transferred  the  same  to  the  defendant,  Lewis  M. 
ytf  who  is  still  in  possession  ;  that  the  defendant,  Turner, 
■etended  to  sell  said  other  house,  in  the  year  1868,  to  the 
ifendant,  James  W.  Vandergriff,  who  is  still  in  possession  ; 
at  said  West  died  in  ignorance  of  his  rights  in  the  year 
168 ;  that  all  of  said  defendants  had  full  notice  that  the 
ble  to  said  property  was  in  said  James  West;  that  although 
id  defendants  have  been  in  possession  of  said  premises  for 
ore  than  seven  years  under  a  claim  of  right,  yet  their  pos- 
irioD  was  undisturbed  because  said  West  was  deceived  by 
eir  representations,  and  that  while  the  rights  of  complain- 
t  may  be  barred  by  the  strict  rules  of  the  common  law, 
fty  nevertheless,  available  in  equity ;  that  the  rents  of  said 
anises  have  been  worth,  annually,  the  sum  of  $200 ;  that 
nplainants  waive  discovery;  prayer,  that  all  of  the  afore- 
id  deeds,  except  that  from  the  defendant,  Rodahan,  to  the 
0  James  West,  be  delivered  up  to  be  canceled  ;  that  the 
Blveyance  last  aforesaid  be  set  up  and  established;  that 
JhoMJon  of  said  premises  be  delivered  to  complainants ; 

^^1  complainants  may  recover  rents  and  the  interest  thereon; 
If  m  guardian  ad  litem  be  appointed  for  the  minor  corn- 
its;  that  the  writ  of  subpoena  may  issue. 
^      bill  was  returnable  to  the  April  Term,  1870,  of  Henry 
•Court,  having  been  filed  in  office  on  November  11th, 

the  October  Term,  1870,  of  said  Court,  complainants 
their  bill,  substantially,  as  follows:  That  if  the  de- 
have  acquired,  by  their  long  and  continued  occu- 
'  of  said  land,  a  title  thereto  by  prescription,  as  against 
rin  of  said  James  West,  yet  they  acquired  no  such  title 
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as  against  the  right  of  complainaot,  Helen  West,  the  widow 
of  said  James  West,  deceased,  to  dower.  Prayer,  that  if 
complainants  are  barred,  as  heirs-at-Iaw  of  said  Wert,  that 
dower  may  be  decreed  to  complainant,  Helen  West,  as  his 
widow. 

The  defendants  demurred  to  said  bill.  The  demorrerwii 
sustained  by  the  Court  upon  the  ground  that  the  cause  of  m- 
tion  of  complainants,  as  set  forth  in  said  bill,  was  bamdiif 
the  statute  of  limitations.  To  which  ruling  oomidaioiiti 
excepted,  and  now  assign  the  same  as  error. 

S.  C.  McDaniel,  for  plaintiffs  in  error. 

DoYAL  &  NuNNALLY,  for  defendants. 

Montgomery,  Judge. 

The  bill  in  this  case  is  saturated  with  specific  chtigeicf 
fraud  on  the  part  of  the  defendants.    If  true,  as  we  nnit 
assume  on  demurrer,  certainly  there  is  no  want  of  eqoitf  it 
the  bill.     The  defendants  can  take  nothing  jBrom  the  stste* 
ment  in  the  bill  that  they  have  been  in  possession  formfln 
than  seven  years,  under  adverse  claim  of  title,  the  bill ohii|- 
ing,  as  it  does,  that  such  adverse  possession  origiottad  ii  < 
fraud,  of  which  the  defendants  were  fully  apprised  at  tk 
time  they  went  into  possession :  Code,  section  2641.   VW  j 
the  defendants  may  set  up,  by  way  of  answer,  we  dotflJ 
know.     Certainly  the  bill  is  not  demurrable  for  wint  *] 
equity,  or  because  it  shows  on  its  face  a  complete  pr 
title,  by  the  statute  of  limitations  in  the  defendants. 

Judgment  reversed. 
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The  Sottthwestern  Railroad  Company,  plaintiff  in  er- 
ror, V8.  William  W.  Chapman,  guardian,  et  aL,  de- 
fendants in  error. 

eetion  1794  of  the  Code,  declaring  that  a  natural  guardian  is  not  enti- 
tled to  demand  or  receive  the  property  of  a  minor,  nntil  he  or  she  has 
given  bond  to  the  Ordinary,  does  not  make  such  receipt  illegal  in  such 
a  Bense,  as  that  the  person  paying  it  cannot  recover  it  back,  or  show 
that  it  has,  in  fact,  been  accounted  for  by  the  natural  guardian  to  the 
ward,  or  applied  to  the  benefit  of  the  ward. 

rhere  a  bill  in  equity  was  filed  by  a  railroad  company,  alleging  that  it 
had  paid  the  dividends  on  certain  shares  of  stock  belonging  to  a  minor 
to  the  mother  of  the  minor,  the  father  being  dead  ;  that  the  mother 
had  appropriated  the  money  paid  to  the  necessary  uses  and  expenses 
of  the  minor ;  that  a  guardian  of  the  minor  had  been  subsequently  ap- 
pointed who  had  brought  suit  against  the  railroad,  and  obtained  a 
judgment  for  the  dividends;  that  on  the  trial  of  the  suit  this  defense 
of  the  company  had  been  disallowed  by  the  Court  on  the  ground  that  it 
was  not  a  good  defense  at  law,  since  the  mother  was  not  a  party  to  the 
mat}  that  final  judgment  had  given  a  Hen  against  the  company  in  favor 
of  the  guardian,  who  was  about  to  proceed  to  collect  the  money  by  ex- 
.•ention;  that  the  mother  was  insolvent,  and  that  no  accounting  had 
been  had  between  the  guardian  and  the  mother,  for  the  expenditures  for 
which  this  money  was  used.  The  bill  prayed  that  the  judgment  at  law 
nught  be  enjoined,  nntil  an  account  should  be  taken,  as  to  the  amount 
die,  from  the  ward^s  estate  to  the  mother,  for  said  expenditures,  and 
.tiiat  the  amonnt,  when  found,  should  be  applied  to  the  judgment. 
Udf  That  the  Judge  ought  to  have  granted  the  injunction. 

Eqaity.  Injunction.  Guardian  and  ward.  Before  Judge 
Sole.   Bibb  county.   At  Chambers.  September  11th,  1872. 

The  Southwestern  Railroad  Company  filed  its  bill  against 
UTilliam  W.  Chapman,  as  guardian  of  Tallulah  B.  Chapman 
•nd  Martha  A.  Chapman,  containing,  substantially,  the  fol- 
owing  allegations :  That  said  Tallulah  B.  Chapman  is  the 
nrner  of  thirty-five  shares  of  the  capital  stock  of  complain- 
Bt;  that  after  the  death  of  her  father,  Ambrose  Chapman, 
Q  the  year  1866,  and  before  any  guardian  was  appointed  for 
ker  person  and  property,  the  treasurer  of  complainant,  with- 
ui  authority,  paid  a  dividend  on  said  stock  amounting  to 
^23  to  Brad.  Chapman,  as  the  executor  of  the  last  will 
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and  testament  of  said  Ambrose  Chapman,  deceased,  $180,  of 
winch  said  executor  invested  in  two  shares  of  the  capital 
stock  of  complainant,  and  had  the  usual  certificate  issued  ia 
the  name  of  the  said  Tallulah  B. ;  that  afterwards  aud  befuK 
the  appointment  of  any  legal  guardian  for  the  said  TallaUi 
B.,  complainant's  said  treasurer  paid  to  Alartha  A.  Chip- 
man,  the  mother  of  the  said  Tallulah  B.,  three  other  divi- 
dends upon  said  thirty-seven  shares  of  stock,  amouotingiA 
the  aggregate  to  $444;  that  at  the  time  the  said  kstmei- 
tioned  dividends  were  respectively  paid,  the  said  Brad. Chap- 
man had  been  removed  from  the  executorship  of  said  estate^ 
and  the  said  Martha  A.  Chapman  had  been  appointed  si- 
ministratrix  with  the  will  annexed,  and  had  in  her  handstk 
unadministered  estate  belonging  almost  entirely  underaaiil 
will  to  the  said  Tallulah  B.;  that  in  the  administntioBaf 
said  estate  the  said  Martha  A.,  charged  herself  with  saiddir- 
idends,  and  paid  them  out  iu  the  support,  edacation  ui 
maintenance  of  the  said  Tallulah  B.,  in  the  repair  of  pn^ 
erty  belonging  under  said  will,  to  said  Tallulah  B.,  in  tam 
on  the  same,  and  in  the  expenses  of  administration;  thatfltti 
Tallulah  B.,  in  this  way,  received  the  benefit  of  said  divi- 
dends so  paid  as  aforesaid ;  that  after  the  said  dividends  hii 
been  paid  to  the  said  Martha  A.,  and  after  she  had  appM 
the  same  to  the  exclusive  use  and  benefit  of  her  said  daogk- 
ter,  the  defendant,  William  W.  Chapman,  obtained  lettcnrf 
guardianship  for  the  person  and  property  of  the  said  Taib', 
lah  B.,  she  being.still  an  infant,  and  commenced  suit 
complainant  for  the  dividends  so  {)aid  as  aforesaid  toi 
Brad.  F.  Chapman,  executor,  and  to  the  said  Martba 
Chapman ;  that  complainant  pleaded  to  said  suit  the 
heretofore  set  forth;  that  the  plea  was  allowed  as  &ria 
$180  invested  by  said  executor  in  the  stock  of  oom| 
was  concerned,  and  overruled  as  to  the  remainder  of  said 
idends,  the  Superior  and  Supreme  Courts  holding  tbati 
suit  being  purely  an  action  at  law  to  which  said 
Chapman  was  no  party,  the  equitable  defense  of 
could  not  be  allowed,  and  judgment  was  rendendii 
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mplainant  for  the  amount  of  the  aforesaid  dividends  less 
80;  that  complainant  admits  its  liability  for  the  amount 
fdVed  by  said  executor  less  the  $180  aforesaid,  which  is 
43,  and  is  ready  and  willing  to  pay  the  same  with  the  legal 
erest  thereon;  that  the  defendant,  Martha  A.  Chapman,  is 
lolvent,  and  declines  to  refund  to  complainant  said  divi* 
ads  so  paid  to  her  as  aforesaid,  for  the  sole  reason,  that  if 
)  were  compelled  to  refund  to  complainant  the  amount 
the  aforesaid  dividends,  she  would  be  entitled  to  recover 
i  same  from  the  estate  of  the  said  Tallulah  B.  Prayer, 
it,  in  order  that  there  may  be  an  account  had  between  the 
fendant,  W.  W.  Chapman,  guardian,  and  the  defendant, 
irtba  A.  Chapman,  as  to  the  amount  of  said  dividends  ap- 
ed to  the  use  and  benefit  of  the  said  Tallulah  B.,  and  com- 
Joant  allowed  the  benefit  thereof  as  against  the  judgment 
fiivor  of  said  defendant,  William  W.  Chapman,  as  guard- 
p  the  writ  of  injunction  may  issue  restraining  the  said  de- 
cant, Chapman,  as  guardian,  from  proceeding  with  the  ex- 
tion  based  upon  said  judgment  until  the  further  order  of 
Court;  that  the  writ  of  subpoena  may  issue. 
rbe  Chancellor  refused  the  injunction,  and  complainant 
epted  and  assigns  said  ruling  as  error. 

liTON  &  Ievin,  for  plaintiff  in  error. 

POB,  Hall  &  Poe,  for  defendants.  1st.  Natural  guard- 
cannot  receive  property  of  child  until  bond  is  filed : 
}i^'8eo.  1794.  2d.  Equity  will  not  afford  relief  to  a  party 
d  has  violated  a  statute:  Ist  Story's  Eq.  Jur.  sees.  298- 
|:8Ga.  R.,  183;  5th,  413;  9th,  114;  11th,  245;  Lord  Ba- 
t%  Cteneral  Orders,  No.  6 ;  2  Camp.  Lives  of  Chancellors, 
|;  2d  Bacon's  Ab.,  p.  139. 


|bc 


Iay,  Judge. 

Sr  Code,  section  1794,  provides  "that  the  father  of  a 
f  and  if  the  father  be  dead,  the  mother  is  the  natural 
nui  of  the  minor;"  and  it  then  adds,  "the  natural 
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guardian  caDDOt  demand  or  receive  the  estate  of  tbe  i 
until  he  or  she  gives  bond,  approved  hy  and  to  the 
nary.''  Without  doubt  this  is  a  wise  and  proper  pro^ 
and,  without  doubt,  neither  the  father  or  mother  of  a 
can  legally  bind  the  ward  by  a  receipt  of  the  property 
the  bond  be  given  as  required  by  law.  A  receipt  < 
ward's  money  is,  no  doubt,  by  virtue  of  this  provisioi 
gal — that  is,  without  authority — a  payment  to  the  d 
guardian  is  no  legal  payment,  and  the  person  paying  i 
bound.  All  this  is  true,  and  in  this  sense  such  paym( 
receipt  is  illegal.  It  is  just  as  illegal  to  pay  monqr 
minor  to  his  natural  guardian  who  has  not  given  boo<i 
pay  it  to  any  other  unauthorized  person.  The  paynK 
either  case,  is  without  authority,  not  sanctioned  oraQtb 
by  law.  But  it  seems  to  me  absurd  to  say  that  it  is  i 
in  the  sense  that  it  is  corrupt— contrary  to  public  poll 
violcUion  of  law,  so  that  the  Courts  will  refuse  to  int 
between  tlie  parties  engaged  in  the  transaction  undc 
maxim :  "  In  pari  delicto,  potior  est  conditio  defendi 
It  is,  it  is  true,  a  well-settled  rule  that  parties  eogag 
violating  the  law  cannot  call  upou  the  Courts  to  aid  tb 
either  gets  the  advantage  of  the  other.  Money  paid  to 
pound  a  felony  cannot  be  recovered  back  ;  and,  genen 
debt  arising  under  any  agreement  which  is,  by  law,  a( 
or  contrary  to  good  morals,  or  against  the  declared  p 
policy  of  the  State,  cannot  be  recovered.  These  arefitf 
rules,  and  we  have  nothing  to  say  against  their  existeo 
their  wisdom.  But  it  is,  in  our  judgment,  an  utter  pe 
sion  of  the  rules  we  liave  referred  to,  to  apply  them  to 
a  case  as  this. 

The  payment  of  this  money  to  the  mother  was  in  noi 
corrupt  or  a  crime,  or  contrary  to  good  morals,  or  ag 
public  policy.  It  was  simply  unauthorized ;  the  pay 
was  no  protection  to  the  company.  The  mother  liad  « 
thority  to  receive  it.  It  stands  precisely  as  if  it  had 
paid  to  any  other  unauthorized  person,  and  that  is  all. 
law  does  not  prohibit  such  a  payment;  it  simply  dedai 
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lauthorized.  In  annouucing  that  the  parent  is  the  natural 
lardian,  it  qualifies  his  powers  as  a  guardian  by  withold- 
g  from  him  the  right  to  take  possession  of  the  minor's 
tate.  If  he  does  get  possession^  it  seems  to  me  the  very 
ight  of  absurdity  to  say  that  the  person  who  lets  him  have 
18  guilty  of  such  a  violation  of  the  law  as  that  he  has  no 
^iU8  in  a  Court  of  justice;  that  he  comes  in  as  a  law-breaker, 
d  cannot  be  listened  to.  The  strongest  possible  illustration 
the  wrong  of  such  an  application  of  this  law  is  in  this 
ye.  Here  it  appears,  by  the  bill,  that  this  payment  was 
ide  in  good  faith,  without  any  intent  to  do  wrong,  but  with 
)  purpose  of  honestly  and  fairly  complying  with  the  duty 
the  company.  And  yet  it  is  asserted  that  the  Courts  of 
itioe,  in  holy  horror  of  conniving  at  a  violation  of  law, 
11  refuse  to  compel  the  mother,  who  has  got  this  money 
tbout  authority,  to  pay  it  back.  If  the  rule  has  any  ap- 
ication  to  this  case,  it  must  go  as  far  as  this;  for  if  the 
[>ney  was  illegally  paid,  in  the  sense  of  the  rule  whidi  is 
lied  on,  it  can  no  more  be  recovered  back  from  Mrs.  Chap- 
aii  than  it  can  in  the  method  now  insisted  on  by  the  plain- 
ff  in  error.  The  truth  is,  the  present  proceeding  is  only  a 
rooeeding  to  get  the  money  back  from  Mrs.  Chapman,  and 
jnity  is  resorted  to,  not  because  a  Court  of  law  would  re- 
He  to  interfere  against  her,  but  because  she  is  insolvent  and 
at  put  the  money  to  such  use  as  that  it  is  a  proper  charge 
1  her  &vor  against  the  estate  of  the  minor.  Having  a  right 
t  action  at  law  against  Mrs.  Chapman,  and  she  having  a 
Cht  to  compel  the  minor  to  account  to  her,  the  company 
>ka  to  be  subrogated  to  her  rights  against  the  minor,  on  the 
^od  that,  as  she  is  insolvent,  and  as,  in  truth,  the  money 
<P  lued  for  the  necessities  of  the  ward  came  from  the  com- 
INy,  it  b  only  right  that  the  ward  should  not  be  allowed 
iin  to.get  the  money.  It  is  inequitable  that  this  minor 
JUI  twice  get  this  money :  once,  through  the  hands  of  an- 
iltlry  and  now  by  a  judgment.  Minors  are,  it  is  true,  favor- 
41  if£  the  Courts,  but,  as  it  seems  to  me,  even  for  these  fa- 
l^ieBy  the  Courts  will  not  do  such  gross  injustice. 
'^ndgiDont  reversed. 


562  SUPREME  COUBT  OF  QEOBGIA. 

Th«  Southweatern  Railroad  Company  vs.  Chapman. 

Montgomery^  Judge/coneurred^  and  referred  to  his  opin- 
ion in  the  case  of  the  Southwestern  Railroad  CompoDj  t«. 
Chapman,  guardian^  on  page  542. 

Warn£B|  Chief  Justice^  dissenting. 

This  was  a  bill  filed  by  the  complainant  against  the  de- 
fendants to  enjoin  the  collection  of  a  judgment  obtained  ibr 
certain  described  dividends  on  railroad  stock,  which  was  tiie 
property  of  the  defendant's  infant  ward,  and  which,  it  tf 
alleged,  was  paid  by  the  complainant  to  the  mother  and  mi* 
ural  guardian  of  the  infant,  and  which  had  been  used  and 
appropriated  for  the  benefit  of  the  ward.  There  is  nosoS- 
cient  excuse  or  reason  stated  why  this  bill  was  not  filed  iriiei 
the  action  in  which  the  judgment  was  rendered  was  pendiig 
in  the  common  law  Court,  if,  indeed,  the  complainant  m 
entitled  to  the  relief  now  sought.  But,  in  my  jadgmentytk 
complainant  is  not  entitled  to  the  relief  prayed  fi>r.  lb 
dividends  of  the  stock  was  the  property  of  the  infimt  wni 
The  mother,  to  whom  the  complainants  paid  them,  was  Imt 
natural  guardian.  The  1794th  section  of  the  Code  dedareir 
that  the  natural  guardian  cannot  demand  or  receive  the  psf' 
crty  of  the  child  until  a  guardian's  bond  is  filed  and  MXjtd 
by  the  Ordinary,  which  it  is  not  pretended  was  done  in  tte 
case.  This  provision  of  the  Code  is  a  wise  one,  and  wasia- 
tended  for  the  protection  of  infants,  and  a  Court  of  eqm^ 
has  no  more  power  or  authority  to  disregard  and  violated 
provisions  of  a  positive  statute  than  a  Court  of  law,  or  ti 
grant  any  relief  to  a  party  who  has  violated  it  Fromwy 
source  does  a  Court  of  equity  derive  its  power  and  ani 
to  dispense  with  and  disregard  the  provisions  of  a 
statute?  A  positive  statute,  when  enacted  in  parsnaM 
the  Constitution,  prescribes  a  rule  of  conduct  for  the 
raent  of  Courts  of  equity  as  well  as  Courts  of  law,  no 
what  abstract  notions  of  justice  the  Courts  may 
the  cases  controlled  by  it.  If  it  were  otherwise,  the 
the  citizen  would  be  entirely  dependent  upon  the  Ji 
Mons  of  abstract  equity,  instead  of  the  positive  law 
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J  supreme  power  of  the  State,  for  their  government, 
^mplainant  having  paid  the  dividends  in  violation  of 
^visions  of  a  positive  statute,  and  in  violation  of  the 

policy  of  the  State,  as  manifested  by  that  statute,  a 
of  equity  cannot  grant  the  relief  prayed  for  any  more 

Court  of  law  could  have  done. 


f  ANUFAcrruRERs'  Bank  of  Maoon,  plaintiff  in  error, 
V8.  Henry  J.  Lamar,  defendant  in  error. 

e  a  holder  of  bank  bills,  issued  before  June,  1865,  gives  them  in 
triy  at  what  he  swears,  on  the  trial,  he  was  willing  to  sell  them 
d  pays  the  taxes  due  on  that  valuation,  there  being  no  contradic- 
vidence  of  the  value  of  the  bills,  it  is  a  sufficient  compliance  with 
elief  Act  of  1870. 

&te  bank,  not  specially  authorized  by  its  charter  to  do  so,  could 
Q  1862,  issue  any  of  its  bills,  intended  to  be  used  as  money,  re- 
ible  otherwise  than  with  gold  or  silver  coin.  Where  it  did  issue 
.t  that  date,  in  the  usual  form,  it  is  inadmissible  in  a  suit  on  them 
^ana  fide  holder,  who  did  not  receive  them  from  the  bank,  but 
ased  them  from  others,  to  prove  that  they  were  intended  by  the 
to  be  payable  in  Confederate  currency,  and  were  so  understood 
)  community  in  which  the  bank  was  located.  The  Ordinance  of 
iocs  not  apply  to  such  contracts. 

ef  Act  of  1870.  Tax-affidavit.  Bank  bills.  Bona 
Mer.  Before  Judge  Cole.  Bibb  Superior  Court. 
r  Adjourned  Term,  1871. 

rj  J.  Lamar  brought  suit  against  the  Manufacturers' 
of  Macon  on  six  hundred  and  thirteen  bank  notes, 
ting,  in  the  aggregate,  to  $1,904. 
defendant  pleaded,  1st.  The  Belief  Act  of  1870,  in  ref- 
to  set-off  and  recoupment.  2d.  That  $1,693  of  the 
ued  on  were  issued  on  a  Confederate  bond,  with  the  uu- 
kding  that  they  were  redeemable  in  Confederate  treaa- 
im,  and  that,  therefore,  they  should  be  scaled.  3d. 
be  soles  sued  on,  dated  in  1862,  being  understood  to 
lemable  in  Confederate  treasury  notes  and  not  in  specie, 
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were  illegal  and  void  as  against  the  stockholders  of  said  btDk. 
4th.  That  said  notes  were  purchased  by  the  plaintiff  at  about 
the  value  of  Confederate  money,  and  for  much  less  than  their 
face  value ;  that  said  bank  is  insolvent ;  that,  there&re,  plain- 
tiff is  only  entitled  to  recover  from  said  bank  the  amount 
paid  for  said  bills.  5th.  That  said  bank  suspended  payment 
in  the  fall  of  I860,  and  when  reorganized,  in  1862,  it  wii 
on  a  Confederate  basis,  its  assets  being  Confederate  ourreacy 
and  Confederate  States  securities,  payable  in  said  currency; 
that  this  was  the  condition  of  the  bank  when  the  notes, dated 
in  1862,  were  issued ;  that  plaintiff,  by  reason  of  his  ren- 
deneeaud  doing  businesss  in  the  city  of  Macon,  received  aid 
notes  sued  on  with  full  knowledge  of  the  said  &cts;  tiu^ 
therefore,  the  stockholders  are  not  liable  on  said  notes,  and 
if  liable,  only  for  the  value  of  said  notes  in  CoofiBdente 
currency. 

Plaintiff  testified  as  to  the  payment  of  taxes  on  tbenotei 
sued  on,  as  follows:  Witness  has  been  the  holder  of  sooietf 
the  bills  sued  on  since  1860 ;  has  purchased  most  of  theft 
since  the  war;  witness  has  paid  taxes  on  all  the  bills saedoa 
regularly  since  he  has  owned  them;  does  not  remember  ex- 
actly what  he  estimated  them  at;  thinks  it  was  about  ibrtf 
cents  on  the  dollar;  witness  always  considered  the  defendaot 
solvent  and  liable  and  able  to  redeem  its  bills  in  good  ca^ 
reucy ;  witness  estimated  the  bills  at  what  he  believed  tbcffl 
to  be  worth;  was  always  willing  to  take  for  the  bills  the 
amount  for  which  he  gave  them  in  for  taxes;  has  never &3ed 
to  give  in  and  pay  taxes  since  witness  has  lived  in  Bitt 
county. 

The  jury  returned  a  verdict  for  the  plaintiff  for  thefl* 
of  $1,904,  with  interest  from  January  1st,  1870. 

The  defendant  moved  for  a  new  trial  upon  the 
among  other  grounds,  to-wit: 

1st.  Because  said  verdict,  if  it  is  held  to  include  a 
that  plaintiff  had  duly  paid  all  legal  taxes  on  the 
on,  is  strongly  and  decidedly  against  the  weight  of 
and  is  without  any  evidence  to  support  it. 
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!d.  Because  the  Court  erred  in  refusing  to  allow  William 
Cherry^  the  president  of  defendant,  to  testify  that  the 
tements  in  the  plea  as  to  the  insolvency  of  said  bank  and 
f  alleged  illegal  issue  of  the  bills  dated  in  1862,  were  true. 
Id.  Because  the  Court  erred  in  refusing  to  allow  said  W. 
Cherry  to  answer  the  following  questions  propounded  by 
endant's  counsel :  Whether  said  bank  was  reorganized  in 
S2y  prior  to  the  issue  of  the  bills  sued  on,  bearing  date  in 
it  year?  if  so,  whether  it  was  on  a  Confederate  or  specie 
ns?  Whether  said  bank  was  solvent  or  insolvent  when 
J  bills  dated  in  1862  were  issued  ?  Whether  there  were 
IT  specie  paying  funds  belonging  to  said  bank  when  said 
la  were  issued  ?  In  what  currency  the  bills  issued  in  1862 
re  intended  by  the  officers  of  said  bank,  and  universally 
derstood  by  the  Community,  to  be  paid  in  ?  Whether  said 
Is  dated  in  1862  were  issued  with  the  understanding  by 
ibank,  the  community  and  the  bill-holders,  that  they  were 
jrable  in  Confederate  money,  specie,  or  what  ?  Whether 
d  bank  is  now  insolvent  or  solvent,  and  to  state  if  he 
ew  what  plaintiff  paid  for  the  bills  sued  on? 
The  motion  for  a  new  trial  was  overruled  by  the  Court 
3  plaintiff  in  error  excepted  and  assigns  said  ruling  as 
xxr. 

Lanier  &  Akdebson,  for  plaintiff  in  error. 

L  O.  Bacon  ;  Thomas  J.  Simmons,  for  defendant. 

IfONTGOMERT,  Judge. 

L  The  fourth  section  of  the  Relief  Act  of  1870  does  not 
[Dire  the  jury  to  return  a  separate  finding  upon  the  ques- 
II  of  payment  of  taxes  by  the  plaintiff,  unless  they  are  of 
bfam  that  the  taxes  have  not  been  paid,  and  in  that  case 
iNtqaired,  because  if  the  plaintiff  has  not  paid  the  taxes 
Mefendant  is  entitled  to  a  dismissal  of  the  suit,  not  to  a 
Mtot*  The  |voof  of  the  payment  of  taxes  by  the  plaintiff 
BM  of  the  bordens  east  upon  him  by  the  law  to  entitle 
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him  to  a  recovery,  and  is  neoessarily  found  in  his  &Tor  faji 
general  verdict  for  him.  We  think  the  proof  on  this  point 
warranted  the  verdict. 

2.  It  is  not  pretended  in  this  case  that  there  is  any  specU 
authorization  to  the  bank  by  the  Legislature  to  issue  bilbh 
1862  redeemable  in  anything  but  gold  and  silver  coin.  Tin 
law  upon  this  subject  is  positive,  that  no  bank  shall  isMi 
bills  ''  payable  or  redeemable  in  any  other  manner  or  in  tnr 
other  thing  than  with  gold  and  silver  coin."  If  it  doo^it 
is  a  misdemeanor  on  the  part  of  its  officers :  Act  of  1837, 
sections  2  and  3 ;  T.  R.  R.  Cobb,  103 ;  Act  of  1838,  secte 
4;  Ibid.y  104.  The  Code  is  to  the  same  effect :  section  UH, 
par.  4.  The  Acts  of  1837  and  1838  were  of  force  at  ll» 
time  the  bills  of  the  bank  were  issued  in  1862.  A  piff- 
chaser  had  the  right  to  presume  that  the  bank  intended  to 
comply  with  the  law,  to  say  nothing  of  introducing  pinl 
evidence  to  prove  that  a  written  contract  meant  what  j^ 
law  said  positively  it  should  not  mean,  and  which,  oo  ite 
face,  purports  to  comply  with  the  law  as  it  existed  at  the 
time.  We  do  not  think  the  Ordinance  of  1865  was  intendd 
to  go  so  far  as  to  permit  parties  to  give  in  evidence  an  ill«g^ 
intention  on  their  part  to  relieve  themselves  from  liability* 
No  man  shall  take  advantage  of  his  own  wrong. 

Judgment  affirmed. 


George  Henderson,  plaintiff  in  error,  vs.  Samtel  A. 
Greer,  et  al,,  defendants  in  error. 

New  trial.  Before  Judge  Harrell.  Terrell  Superi* 
Superior  Court.     November  Term,  1870. 

This  case  was  returned  to  the  July  Term,  1871,of  tte 
Supreme  Court.  When  called,  the  death  of  Samuel  A.Grtt 
was  suggested,  and  the  following  order  passed. 

"The  death  of  Samuel  A.  Greer,  one  of  the  defcndantiii 
error,  having  been  suggested  of  record,  and  it  appearing^ 
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the  Court  that  there  is  no  representation  of  his  estate,  and 
1iai  the  said  Greer  died  since  the  filing  of  the  bill  of  excep- 
tions in  said  ease :  It  is  ordered  that  the  plaintiff  in  error  be 
•flowed,  at  the  next  Term  of  the  Court,  to  open  the  record 
ind  proceed  to  a  trial  of  said  case,  and  that  this  order  be 
published  sixty  days  before  the  next  Term,  as  prescribed  by 
the  mles  of  this  Court." 

At  the  January  Term,  1872,  said  cause  was  again  contin- 
ued fo]r  want  of  parties,  At  the  July  Term,  1872,  defendant 
ii  error  moved  to  dismiss  the  writ  of  error,  on  the  ground 
that  there  had  been  no  service  of  the  aforesaid  order,  either 
%  publication  or  personally,  under  the  26th  rule  of  Court. 

The  writ  of  error  was  dismissed. 

^^  A.  Hood;  H.  Morgan,  for  the  motion. 

Wright  &  Warren;  C.  B.  Wooten;  W.  A.  Haw- 
kins, contra. 


fteEHiAH  Walters,  plaintiff  in  error,  vs,  Henry  Mor- 
gan, defendant  in  error. 

Before  Judge  Strozier.  Dougherty  Superior  Court.  De- 
ember  Term,  1871. 

HiNES  &  HoBRS;  Z.  P.  Odum,  for  plaintiff  in  error. 

D.  H.  Pope  ;  H.  Morgan,  for  defendant. 

When  this  case  was  called  a  motion  was  made  by  counsel 
^defendant  in  error  to  dismiss  the  writ  of  error,  because 
^  bill  of  exceptions  fieiiled  to  show  that  it  was  presented 
Hd  certified  to  by  the  presiding  Judge,  within  thirty  days 
nbtn  the  adjournment  of  the  Court  at  which  the  rulings  com- 
itined  of  were  made.  It  did  not  appear,  from  the  record 
i^ben  the  December  Term,  1871,  of  the  Superior  Court  of 
Kmgberty  county  adjourned.  The  motion  was  sustained 
Hd  the  case  dismissed. 
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Fbakcis  a.  Jones,  plaintiff  in  error^  tw.  Gbooyeb,  Stcbbs 
&  Company  et  al.^  defendants  in  error. 

1.  Where  a  mortgage  and  notes  secured  by  it  are  placed  in  tbe  bsndi  of 
an  attorney  for  foreclosure  and  suit,  one  of  tbe  conditions  of  whidi 
mortgage  is,  that  the  mortgagor  shall  pay  all  expenses  of  forecloiar% 
including  attorney's  fees,  and  the  attorney  takes  the  rule  fiiti,  eiUim 
on  the  defendant  to  show  cause  why  the  mortgage  should  not  be  to- 
closed  for  the  amount  due,  and  ten  per  cent,  thereon  as  attom^*ii(Ni| 
and  the  attorney  also  commences  a  common  law  sait  and  gives  writtai 
notice  to  the  defendant  not  to  settle  or  compromise  with  pluotifli,  cfr 
cept  through  the  attorney ;  notwithstanding  which  the  defendaat  doM 
compromise  the  case  with  the  plaintiffs,  without  the  knowledge  of  III 
attorney,  the  latter  is  entitled  to  a  rule  absolute  to  the  extent  of  ka  • 
fees,  in  the  absence  of  any  cause  shown  to  the  contrary. 

2.  The  absence  of  defendant's  counsel,  by  leave  of  Court,  onthedijtk 
rule  absolute  was  taken,  but  who  had  led  with  plaintiff's  coiunI  i 
written  consent  that  the  rule  might  be  taken  unless,  before  a  tuum 
day  named,  which  had  passed,  a  satisfactory  settlement  was  had,iiM 
ground  for  enjoining  the  levy  of  the  execution  issued  upon  the  lA 
especially  where  such  injunction  is  not  asked  until  after  the  letia 
term  of  the  execution  has  passed,  and  there  is  no  allegation  of  the  b* 
solvency  of  the  plaintiff's  or  their  attorney,  or  of  any  good  deftflU 
which  could  have  been  made  to  the  rule. 

Refusal  of  injunction.  Attorney's  fees.  Leave  of  abfieoocL 
Before  Judge  Gibson.  Burke  county.  At  Chambers.  Jolf 
15th,  1872. 

Francis  A.  Jones  filed  his  bill  against  Groover,  StobbiA 
Company  and  John  L.Smith, sheriff  of  Burke coantyy nut* 
ing  the  following  case : 

On  April  19th,  1870,  Jones  gave  to  Groover,  StobfaiJ 
Company  his  note  for  $7,500,  secured  by  mortgage  apooi 
tain  real  estate  in  the  counties  of  Burke  and  Emanad,! 
November  20th  next  thereafter.     The  mortgage  oont 
provision  for  the  payment  of  all  attorney's  fees  by  the  i 
gagor  in  case  default  was  made  in  the  settlement  i 
amount  due  on  the  same  at  the  maturity  of  the  note, 
ver,  Stubbs  &  Company  proceeded  to  foreclose  the  i 
at  the  May  Term  of  Burke  Superior  Courts  1871. 
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lie  nisi,  Jones  called  on  Groover,  Stubbs  &  Company 
Dmplaiued  of  this  proceding,  and  they  proposed  to  with- 

the  proceedings  if  he  would  pay  them,  by  the day 

»..,  1871,  the  sum  of  $ This  Jones  refused  to 

aless  he  should  be  relieved  from  attorney's  fees;  they 
d,  ^'  Well,  pay  the  amount  suggested  and  that  shall  be 
;ht,^'  or  words  to  this  effect,  and  accordingly,  in  the  fall, 
rt  time  before  Burke  Court  convened,  he  paid  said  sam 
J  time  agreed  on.  On  Monday,  the  first  day  of  Court, 
k  H.  Miller,  Esq.,  being  aware  of  the  settlement  of  the 
and  also  of  the  a'osence  of  Stephen  A.  Corker,  Esq., 
el  for  Jones,  by  leave  of  the  Court,  entered  a  rule  abso- 
gainst  him  for  the  amount  of  his  and  Thomas  E.  Loyd's 
8  counsel  for  Groover,  Stubbs  &  Company,  to- wit:  the 
)f  $813  43,  being  ten  per  cent,  on  the  amount  alleged 
due  on  the  mortgage.  The  execution  is  proceeding 
et  the  property  of  complainant.  The  bill  prays  that 
lie  absolute  may  be  set  aside  and  said  Groover,  Stubbs 
mpany  be  required  to  pay  said  attorney's  fees,  or,  in  de- 
of  this,  that  a  new  trial  may  be  awarded  to  complain- 
rith  the  privilege  to  insist  on  all  his  legitimate  defenses 
>ugh  the  case  were  for  the  first  time  on  trial;  that,  in 
leantime,  said  execution  be  enjoined. 
.  the  bill  was  annexed  a  statement,  as  an  exhibit,  by 
1  it  appears  that  complainant  was  still  indebted  to  jjl^roo- 
kabbs  &  Company  in  the  sum  of  $2,863,  after  allowing 
iMresaid  credit.  The  bill  was  presented  to  Judge  Gibson 
My  19th,  1872. 

a- answer  of  Groover,  Stubbs  &  Company  showed  that 
ooly  agreed  to  withdraw  the  proceedings  of  foreclosare 
a.  mortgage  upon  the  payment  of  $7,975  91,  and  all  ex- 
aaod  counsel  fees  which  had  accrued.  They  expressly 
thai  they  ever  contracted  to  pay  said  fees, 
la^  affidavit  of  Frank  H.  Miller,  Esq.,  which,  together 
ather  affidavits,  unnecessary  to  an  understanding  of  the 
iaa  of  the  Court,  were  read  on  the  hearing  of  the  appli- 
iftr  injunction,  was  as  follows,  to-wit: 
Vol.  xlti.  37. 
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*^  Personally  appeared  Frank  H.  Miller,  who  being  dfilf 
sworn,  says,  that  in  the  month  of  May,  1871,  be  was  (■- 
ployed  by  Thomas  E.  Loyd,  Esq.,  to  take  charge  of  the  eot- 
lection  of  certain  claims  of  Groover,  Stubbs  &  Comiway^m 
of  which  consisted  of  a  note  of  Francis  A.  Jones  for  $7,500^ 
dated  April  19th,  1870,  and  secured  by  mortgage  of  tbi 
date  on  lands  of  F.  A.  Jones,  in  Burke  and  Emanoel  oooh 
ties.  That  the  original  petition  for  foreclosure  in  Burke,ud 
rule  niaiy  was  prepared  by  T.  E.  Loyd  and  forwarded  li 
Burke  Court.  It  was  duly  taken  at  May  Term,  1871,  whenii 
defendant  was  called  upon  to  show  cause  why  he  should  nt 
pay  the  del)t,  with  counsel  fees  of  ten  per  cent,  thenoe. 
This  was  served  personally,  as  appears  by  the  service,  Jolf 
18th,  1871,  on  F.  A.  Jones.  The  original  mortgage  uJ 
note  were  not  received  by  deponent  from  Mr.  Loyd  lutil 
August  20th,  1871.  After  this,  deponent  prepared  a  »A 
against  defendant  at  common  law,  to  November  Tenn,1871| 
and  sent  the  same  to  S.  A.  Corker,  Esq.,  who,  deponent  ni 
informed,  was  one  of  Jones'  attorneys.  On  this  writ  ip- 
peared  the  following  written  notice : 

"*  Notice  is  hereby  given  to  the  defendant  not  to  compnh 
mise  or  settle  this  action  against  him  except  through  theoo* 
dersigned,  as  no  other  settlement  will  release  him  fromlii* 
bility  for  the  attorney's  fees  of  plaintiff. 

"  'Frank  H.  Miller,  plaintiff's  attorn^/* 

This  writ  was  returned  to  deponent  by  8.  A.  Cbri*i 
Esq.,  with  the  acknowledgment  of  Jones  in  person  thcitfiii 
as  of  October  17th,  1871.  Subsequently,  deponent  W 
taken,  at  October  Term,  1871,  a  rule  ni»i  to  foredoaeii 
Emanuel  county.  On  Monday,  November  2l8t,  1871,  tb 
first  day  of  November  Term,  1871,  of  Burke  SuperiorO*"^ : 
deponent  ascertained  from  the  Clerk  that  no  cause  bad  h*j 
shown  by  defendant  to  the  rule  ntst,  nor  had  be  paid  any  moo^i 
when  he  called  on  S.  A.  Corker,  Esq.,  to  know  if  bis  dW 
would  pay,  or  if  a  rule  absolute  should  be  taken.  He,  CoriEtft 
stated  that  he  was  informed  the  matter  had  been  settled,  W 
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state  how.  Deponent  thereupon  called  Mr.  Cork- 
;ion  to  the  fact  that  his  dlient  had  been  notified  not 
zcept  through  him,  deponent.  Deponent  immedi- 
te  to  T.  E.  Loyd  for  information,  and  remained  at 
iperior  Court  that  day  and  the  next,  when,  not 
md  desiring  not  to  fail  to  obtain  judgment  at  that 
wishing  to  ascertain  the  truth  of  the  statement  as 
itlement,  he  took  from  Corker  &  Dickson,  defend- 
rneys,  a  statement  in  writing  as  follows : 

SR,  Stubbs  &  Company  vs.  Francis  A.  Jones. 

*^ Petition  and  rule  nisi  to  foreclose. 
hereby  agreed,  on  the  part  of  defendant's  attorneys, 
ule  absolute  shall  be  entered  on  the  minutes  of  the 
Friday,  the  25th  November,  1871,  unless  before 
a  satisfactory  settlement  is  had,  and  that  if,  from 
,  Court  should  finally  adjourn  before  said  day,  and 
lent  be  had,  the  same  shall  be  entered  on  the  min- 
le  Court,  and  execution  issue  as  of  this  date,  No- 
1st,  1871.  F.  A.  JONES, 

"  By  Corker  &  Dickson,  his  attorneys." 

day,  24th,  and  Saturday,  25th  of  November,  1871, 
was  at  Burke  Court,  but  not  having  heard  any- 
waited  longer  at  Mr.  Corker's  request.  On  Sunday, 
received  a  letter  from  T.  E.  I^oyd,  per  J.  R,  Saussy, 
22d,  which  had  been  forwarded  from  Waynesboro, 
at  Groover,  Stubbs  &  Company  had  requested  him 
to  have  the  cases  against  Jones  stopped  for  the 
rat  did  not  say  wiiat  arrangement  they  had  made, 
ted  the  proceedings  to  be  continued,  and  send  de- 
bill,  which  he  would  present  for  payment  and  send 
I  collected.  Deponent  forwarded  his  bill  November 
1,  but  received  no  reply ;  wherenpon  he  wrote  J. 
",  who  had  been  acting  for  Mr.  Loyd  to  find  out 
of  settlement.  Not  hearing  from  either,  deponent 
&  A.  Corker  December  26th,  1871,  for  the  same 
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information^  and  received  his  reply,  dated  December 
1871,  that  he  saw  Mr.  Jones  in  reference  to  deponent's  feei 
and  he  said  there  was  a  small  balance  due  to  Groover;  that 
he  would  arrange  with  them  the  matter  before  final  eettk- 
ment.  Subsequently,  early  in  January,  deponent  met  Mr. 
Corker  and  asked  him  the  terms  of  settlement^  when  hen* 
plied  he  did  not  know.  Deponent  went  to  Savannah  Jan- 
uary 29th,  1872,  and  found  Mr.  Loyd  ill.  Deponent  Am 
called  in  person  on  Groover,  Stubbs  &  Company  to  asoertaii 
the  terms  of  settlement  and  to  see  if  they  would  pay  his  h, 
but  they  referred  him  to  Mr.  Loyd  without  giving  any  er- 
planation.  The  next  day  deponent  saw  Mr.  Loyd  bj  ap- 
pointment with  him,  and  Groover,  Stubbs  &  Company,  M 
Groover,  Stubbs  and  Company  did  not  keep  their  •ppoiil' 
ment,  nor  would  go  to  see  Mr.  Loyd  when  sent  for.  WMb 
in  Savannah  deponent  ascertained  the  counsel  fees  inalleaiM 
to  be  ten  per  cent,  on  the  amount  as  claimed  in  the  ink 
nisi. 

At  the  Adjourned  Term  of  Burke  Superior  Court  on  Febn* 
ary  5th,  1872,  deponent  moved  for  judgment  for  counsel  fees  ct 
the  amount  due.  Afler  making  most  diligent  efforts,  he  bai 
not  then  obtained  information  of  the  terms  of  settlemeDtor 
of  any  settlement  had,  and  believing  that  there  was  oolh- 
sion  to  prevent  the  payment  of  counsel  fees,  he  pressed  th 
motion.  S.  A.  Corker  was  not  present  on  that  day,  bottb 
motion  was  resisted  strenuously  by  J.  S.  Hook,  E8q.,oottB» 
for  F.  A.  Jones,  and  Mr.  Dickson,  of  Corker  &  Dicb* 
No  plea  had  been  filed,  or  cause  shown,  and  upon  thepw* 
duction  of  the  mortgapje  and  the  written  consent  of  CoH* 
&  Dickson,  with  the  rule  nisi  requiring  cause  to  be  sbfl«* 
as  to  attorney's  fees,  the  Court  granted  the  rule  abflolato 
On  the  evening  of  the  same  day  deponent  met  S.  A.  CoAflf 
Esq.,  in  Augusta,  and  informed  him  of  what  had  been  to 
in  this  and  other  cases  against  Jones.  Deponent  bearitf 
objection  at  the  time,  or  at  any  time,  from  Mr.  Corker*, 
to  his  right  to  proceed  as  has  been  done,  until  the  filin* 
the  bill  for  injunction.    On  the  8th  of  February,  187J>*' 
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poneDt  received  a  letter  from  Corker  about  other  cases  against 
F.  A.  Jones^but  no  reference  to  this  was  had^  and  no  motion 
was  made  in  the  case  before  adjournment,  although  the  Court 
listed  nearly  all  the  week. 

After  this  Term,  to-wit:  February  23d,  1872,  Francis  A. 
Jones  called  on  deponent  and  stated  that  Groover,  Stubbs  & 
Company  agreed  with  him  to  pay  the  fees  when  he  settled  with 
ibem;  that  there  was  a  balance  due,  and  he  was  going  to  Sa- 
TEnoah  at  once  to  have  both  matters  settled  ;  but  it  was  not 
intil  March  16th,  1872,  that  deponent  learned  positively  what 
F.A.  Jones  had  paid  Groover,  Stubbs  &  Company,  and  what 
vas still  due  them.     This  information  was  received  upon  an 
investigation  before  auditors  of  the  affairs  of  F.  A.  Jones, 
Aiecutor  of  M.  D.  Jones.     Deponent  then  learned  that  on 
November  20th,  1871,  the  first  day  of  Court,  $7,975  91  was 
jdd,  and  there  was  still  due  $2,863  on  this  mortgage.    It  is 
to  be  borne  in  mind  that  during  the  whole  of  these  proceed- 
ings there  was  pending  a  petition,  and  rule  nisi  and  suit  at 
oommou  law  against  Jones,  as  executor  of  M.  D.  Jones,  on  a 
■ote  for  $7,500  not  yet  disposed  of,  but  which  F.  A.  Jones 
M  assumed  individually,  and  was  included  in  his  settlement 
rf  November  20th,  1871,  with  Groover,  Stubbs  &  Company. 
Oo  the  19th  of  February,  1872,  deponent  ordered  execution  to 
4pwe,  with  instructions  to  the  sheriff  to  levy  the  Ji.  fa,  at 
:li|loe,  which  the  Clerk  informe<l  deponent  under  date  of  March 
.^Ui,  1872,  he  had  done.     No  advertisements  have  been  made 
•f  any  levy  to  deponent's  knowledge.     Deponent  swears  that 
Groover,  Stubbs  &  Company  are,  to  the  best  of  his  knowledge 
^  belief,  entirely  solvent,  and  that  Thomas  E.  Loyd  and 
bimself  are  also.  (Signed) 

FRANK  H.  MILLER." 
*  Sworn  to  and  subscribed  before  me, 

Jane  10th,  1872. 
^gned)        William  Gibson,  J.  S.  C." 

The  injunction  was  refused  on  July  15th,  1872,  and  com- 
lilaioant  excepted,  and  assigns  said  ruling  as  error. 

Hook  &  Gabdn£R,  for  plaintiff  in  error. 
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Thomas  E.  Lotd  ;  Frank  H.  Miller,  for  defeodints. 
1.  The  Court  below  had  no  jurisdiction  :  40  6a.,  228;  Code, 
sec.  4124.  2.  The  bill  was  filed  too  late  to  enjoin  fi,  fa.:  1 
Equity  Rule ;  37  Ga.,  583.  3.  It  contained  no  sufficient  il- 
le^tions  of  any  defense  existing  at  the  time  of  judgment,  of 
any  injury  received  from  his  counsel's  al)sence,  or  that  he  has 
now  any  defense :  Bell  V8.  Marietta  P.  M.  Co.,  decided  Fd>- 
rnary  13,  1872.  4.  Misunderstanding  between  client  and 
attorney  as  to  defense,  no  ground  to  set  aside  judgment:  40 
Gra.,  506.  5.  When  notice  is  given  not  to  settle,  defendut 
is  bound  for  fees  due  from  plaintiff's  attorney:  Code^seo. 
1980;  39  Ga.,  5.  And  certainly  when  called  upon  toshov 
cause  why  he  should  not  pay,  as  agreed  under  the  mortgagiL 
6.  The  facts  show  such  conduct  on  the  part  of  F.  A.  Jonci 
and  Groover,  Stubbs  &  Company,  as  amount  to  legal  frtod, 
to  defeat  or  postpone  the  rights  of  the  attorneys  to  their 
fees,  which  is  not  allowed :  39  Ga.,  7.  7.  An  attorney  ii 
not  required  to  prove  his  claim  for  fees,  except  in  ciseBef 
tort,  when  there  is  no  evidence  of  the  existence  of  any  it»- 
sonable  cause  of  action :  36  Ga.,  629.  8.  No  error  to  refine 
injunction  on  such  grounds  as  constitute  no  defense  totheac- 
tion :  30  Ga.,  664.  9.  When  a  party  has  his  day  in  Cooi^ 
equity  cannot  relieve,  even  if  judgment  is  wrong:  32Gif 
362;  16  Ga.,  398;  Code,  sec.  2621.  10.  To  have  allowel 
such  writ  would  relieve  the  sheriff,  who  is  already  liable:  it 
Ga.,  437 ;  11  Ga.,  297 ;  Kimbro  vs.  Edmondson,  decided  Sep- 
tember 17th,  1872.  11.  Insolvency  of  Groover,  Stubhs* 
Company,  or  their  attorneys,  must  be  alleged  in  any  caaeii 
restrain  an  execution :  15  Ga.,  533 ;  26  Ga.,  485.  Bute 
not  be  when,  by  complainant's  own  showing,  a  large  1 
is  still  due  by  him  to  Groover,  Stubbs  &  Company,  unpai^ij 
which  he  does  not  and  has  not  tendered  :  42  Ga.,  412. 
It  is  true  that  leave  of  absence  dis|)enses  with  the  dis 
of  professional  duties:  25  Ga.,  158 ;  36  Ga.,  54.  But  ( 
with  reference  to  matters  arising  during  the  time  of  the] 
and  which  relate  to  cases  where  a  meritorious  defense  Inil 
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filed :  Bell  vs.  Marietta  P.  M.  Co.,  decided  February  13th, 
1872;  43  Go.,  376;  Smith  vs.  Brand,  decided  February  20, 
[872 ;  Bust,  Johnson  &  Co.  va,  Ketchutu  &  Hartridge,  deci- 
kd  July  16,  1872. 

MoNTOOMEBY,  Judge. 

Section  1980  of  the  Code  provides  that  "  parties  cannot, 
i>y  settlement  between  themselves,  defeat  the  attorney  of  any 
lien  or  claim  under  contract  with  his  client  of  which  the  op- 
posite party  had  notice  prior  to  the  consummation  of  such  set- 
element.''  Judge  McCay,  in  Hawkins  va.  Loyleaa,  39  Geor- 
jiOj  5,  seems  to  think  the  Ifen  must  be  created  by  contract 
ind  that  the  section  does  not  apply  to  liens  arising  by  opera- 
tion of  law.  With  due  deference  to  the  opinion  of  my  asso- 
Mftte  and  that  of  Judge  Walker,  in  Orey  va,  Lawaon,  36  Oeor* 
jiOf  630,  it  strikes  me  that  the  section  applies  to  all  liens 
vfaioh  attorneys  may  have,  whether  created  by  contract  or 
arising  by  operation  of  law.  Attorneys  seldom  or  never  take 
liens  from  their  clients  by  contract;  but  are  content  to  rely  on 
Ihe  lien  given  them  by  operation  of  law.  They  often  make 
xmtraots  with  their  clients,  out  of  which  their  claim  for  remu- 
aeration  arises,  or  rather,  to  speak  more  accurately,  by  which 
iieir  daim  for  remuneration  is  measured.  Hence  I  think  it  is 
Aiedaim  alone  which  is  to  be  under  contract.  The  view  here 
^tmented  seems  to  be  sustained  by  tlie  section  immediately 
^tBOeding  (section  1979,)  which  says  attorney's  liens,  without 
iiyiDg  how  created,  shall  attach  upon  all  property  recovered 
Jtf  tiiem,  and  be  superior  to  all  other  liens.  Section  1980,  is 
iot  a  continuation  of  the  same  subject.  True,  there  is  no  com- 
te  sfter  the  word  lien ;  but  how  many  of  our  laws  will  bear 
ttetot  of  rigid  rules  of  punctuation? 
^'  'Be  ibis  as  it  may,  the  attorney  in  this  case  had  '^a  claim 
j^ider  contract  with  his  client"  for  the  payment  of  such  fees 
K^liis  services  were  reasonably  worth,  and  the  complainant 
JHid  notice  not  to  settle  with  the  mortgagee  except  through 
Ptt  attorney,  and  had  agreed  in  the  mortgage  to  pay  the  at- 
tteney^a  fees ;  and  the  rule  nUi  had  called  upon  him  to  show 
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cause  why  he  should  not  do  so.  Judge  Walker,  arguanioy 
in  Grrejf  vs.  Lawson^  36  Georgia^  630|  says,  in  an  action  of 
tort  the  attorney  must  have  a  "  lieu  or  claim  by  special  oon- 
tract"  of  which  the  defendant  must  be  notified  before  settle- 
ment to  bind  him.  What  is  meant  by  '^special  contract"  is  not 
v^ry  clear.  If  he  means  an  express  contract  for  a  definite  iee, 
that  queston  is  not  made  by  the  case.  The  questions  there  de- 
cided are  that  an  attorney  must  give  notice  of  his  intentioD 
to  look  to  the  defendant  for  his  fee  before  settlement  of  the 
case  by  the  defendant  with  the  plaintiff,  and  the  mere  &ctof 
his  appearance  is  not  such  notice ;  and  in  an  action  of  imi^ 
even  if  he  give  such  notice,  he  cannot  hold  the  defendant  lia- 
ble for  his  fee,  until  he  show  that  the  defendant  was  liaUe 
to  the  plaintiff  in  damages  for  as  great  an  amount  as  the  fie 
claimed,  for  '^  it  may  appear  on  the  trial  that  the  phiotiff 
had  no  sufficient  cause  of  action ;  or,  if  his  action  be  mtifl- 
tainable,  he  may  be  entitled  to  mere  nominal  damagei^ 
much  less  than  the  claim  of  the  attorney  for  his  senrioeB;  ia 
either  event  the  defendant  should  not  be  made  to  \wf  for  tk 
benefit  of  the  attoruey  more  than  the  plaintiff  had  a  right 
originally  to  recover,''  and  therefore  tlie  case  ought  to  go  Co 
a  jury  to  determine  the  liability  of  the  defendant  to  the  plain- 
tiff before  the  Court  can  know  whether  he  is  bound  to  py 
the  attorney  anything.  In  that  case  the  defendant  avaiU 
himself  of  his  defenses  before  the  Court  below  granted  the 
judgment  in  favor  of  the  attorney,  from  which  the  defendiet 
promptly  appealed  and  the  judgment  was  reversed.  Ttal 
case  differs  from  the  case  at  bar  in  several  particulars;  ^ 
was  a  suit  for  a  tortj  in  which  a  jury  alone  could  determiit 
how  much,  if  anything,  was  due  by  the  defendant;  tisisi 
a  rule  to  foreclose  a  mortgage  in  which  a  jury  is  never  n 
essary,  unless  the  defendant  sets  up  some  defense.  In 
case,  no  notice  was  given  by  the  attorney  to  the  defei 
in  this,  the  notice  was  given.  In  that,  the  defendant  < 
ted  the  attorney's  right  to  take  judgment  against  bii 
initio;  in  this,  judgment  was  permitted  to  go  by 
Indeed,  it  was  more  than  a  judgment  by  default;  tlMI=l 
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ibsoluie  was  taken  under  the  written  consent  of  the  defend- 
lot's  ooansel,  that  in  the  event  of  a  failure  to  make  a  satis- 
EMtory  settlement  by  a  given  time,  which  had  passed  without 
»eh  settlement,  the  rule  might  be  made  absolute.  Nor  was 
it  Beoessary  to  show  the  amount  due  on  the  mortgage.  If 
the  amount  of  the  mortgage  was  not  due  at  the  time  it  was 
placed  in  the  hands  of  the  attorney,  the  complainant  should 
btve  appeared,  as  the  law  provides,  and  shown  it.  But  nei- 
kher  Uiat  was  done,  nor  was  any  other  cause  shown  in  answer 
to  the  rule  nm,  why  the  rule  should  not  be  made  absolute. 
Under  this  state  of  facts,  we  think  the  attorney  was  entitled 
bo  his  rule  absolute  for  the  amount  of  his  fees. 

2.  Although  the  complainant's  counsel  was  absent  at  the 
tn&ethe  rule  was  made  absolute,  yet  he  had  lefb  his  written 
BOBsent  that  the  rule  should  be  taken.  Why,  then,  should 
the  plaintiff  in  the  rule  be  delayed  ?  Had  counsel  intended 
to  withdraw  from  his  consent  to  let  the  rule  be  taken,  he 
OBgfat  to  have  given  notice  of  such  intention.  That  there 
Was^  or  may  have  been,  a  misunderstanding  between  himself 
Md  bis  client,  is  no  reason  why  the  judgment  should  be  set 
iride:  JKUe  vs.  Lumpkin,  40  Georgia^  506.  His  client  should 
bve  informed  him  of  any  defense,  if  he  had  any.  He  not 
)ii]y  failed  to  do  so,  but  his  bill  fails  to  show  any  defense  he 
Md  have  made  to  the  rule  had  he  been  present.  He  had 
tijtteu  notice  not  to  settle  except  through  the  attorney ;  he 
4id  agreed,  in  the  mortgage,  to  pay  the  necessary  fees,  and 
he  rale  nisi  called  on  him  to  show  cause  why  he  should  not 
iy  the  ten  per  cent,  on  the  amount  of  the  mortgage  as  at- 
^ney's  fees ;  yet,  he  not  only  failed  to  make  any  defense,  but, 
trough  his  counsel,  gave  written  consent  that  the  rule  should 
B  taken.  Whatever  defense  he  had  should  have  been  made 
I  answer  to  the  rule  nisu  He  shows  no  sufficient  reason 
*fcy  it  was  not  done.  "  The  well  settled  rule  is,  that  the 
k^ment  concludes  all  disputes  between  the  parties,  unless 
lore  be  fraud,  accident  or  mistake,  unmixed  with  any  neg- 
I  of  the  party  complaining  :*'  40  Georgiay  509.     Here 

I  negligence  in  not  answering  the  rule,  if  the  defendant 
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Iiad  auy  available  defense.  If  he  had  not,  he  is  uot  hurt. 
The  complainant  not  only  failed  to  answer  the  rule  fudf  bat 
he  has  delayed  to  file  his  bill  for  an  anreasonable  time,  ind 
has  not  alleged  any  damage  which  he  may  suffer,  if  the  Court 
fiiil  to  interfere,  or  that  the  defendants  are  insolvent  and  oa- 
at)Ie  to  respond  if  he  does.  If  Groover,  Stubbs  &  CSompaaj 
promised  to  relieve  him  from  the  payment  of  counsel  feet^tf 
alleged  in  the  bill,  he  has  his  recourse  upon  them.  But  tint 
is  no  reason  why  the  attorneys  should  be  delayed  in  the  pif* 
ment  of  their  claims. 
Judgment  affirmed. 


Jeptha  Wharton  and  James  W.  Bell,  plaintiffs  in  cb* 
V8.  J.  W.  JossEY,  defendant  in  error. 

Where  the  plaintiff  employed  a  serTant  who  wai  indebted  to  onetf  da 
defendants  in  the  sum  of  $24,  in  satisfaction  of  which  he  had  ffW 
ously  contracted  to  split  rails,  and  defendants  remoTed  said  Uboiv 
and  his  wife  from  the  control  of  plaintiff,  defendants  were  not  SA 
for  damages  to  plaintiff  until  the  expiration  of  a  reasonable  tia0K 
the  performance  of  the  contract  as  to  the  rails.     (R.) 

Master  and  servant.    Before  Judge  Clark.     Webetarfifr 
perior  Court.     September  Term,  1871. 

All  the  facts  necessary  to  a  clear  understanding  of  w 
case  are  set  forth  in  the  decision. 

W.  A.  Hawkins;  Hawkins  &  Guerry;  Thomas &j 
Pickett,  for  plaintiffs  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  de 
persuading,  enticing  and  decoying  off  from  his  emf 
on  his  plantation,  two  servants,  to-wit :  Isaac  Browal 
wife  Emily.    On  the  trial  of  the  case  the  juxy  fooafti 
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lici  for  the  plftiotiff  for  the  sum  of  $191.  The  defeudauts 
Bade  a  motion  for  a  new  trial  on  the  several  grounds  set 
iirlh  in  the  record,  which  was  overruled  and  the  defendants 
zeepted.  It  appears,  from  the  evidence  in  the  record,  that 
•a  the  4th  day  of  January,  1871,  the  plaintiff  made  a  eon- 
nu^  with  Brown,  and  employed  him  as  a  laborer  to  worl: 
Ml  his  plantation  for  that  year,  and  moved  him  and  his  wife 
here  the  next  day  thereafter;  did  not  know  that  Brown  had 
)een  employed  by  Wharton.  On  the  7th  January  the  de- 
endants  removed  Brown  and  his  wife  from  plaintiff's  plan- 
•ation  to  Sampson  Bell's.  It  also  appears,  from  the  evidence, 
»liat  Brown,  at  the  time  he  hired  himself  to  the  plaintiff,  was 
iving  with  Wharton,  one  of  the  defendants,  and  had  been 
iving  with  him  the  previous  year,  and  was  indebted  to  him 
Ae  sum  of  $24 ;  that  Brown  had  contracted  with  Wharton 
o  split  rails  for  him  to  pay  the  debt.  This  contract  of 
3rown  with  Wharton  had  not  been  complied  with  when  the 
l^fendants  removed  Brown  and  his  wife  from  the  plaintiff's 
plantation.  This  suit  was  commenced  on  the  21st  February, 
471.  In  our  judgment,  the  plaintiff  had  no  cause  of  action 
gainst  the  defendants  until  the  expiration  of  the  time  for 
^ich  Wharton  had  employed  the  servant  to  split  the  rails 
'payment  of  his  debt,  in  the  exercise  of  ordinary  labor  and 
^igence  for  that  purpose.  Until  the  servant  had  completed 
^  prior  contract  with  Wharton,  the  plaintiff  had  no  claim 
his  services  under  his  contract.  So  &r  as  it  is  shown  by 
9  record,  at  the  time  the  suit  was  commenced.  Brown,  the 
■Vanty  was  in  the  legal  employment  of  Wharton.  The 
Mntiff's  right  to  his  services  under  his  contract  did  not  ao- 
%e  nntil  after  the  expiration  of  the  servant's  contract  with 
barton.  If  the  defendants  had  detained  the  servant  for 
.  isnreasonable  time,  under  the  pretext  of  performing  his 
^Itiaot  with  them,  or  either  of  them,  and  thereby  deprived 
I.  ^aintiff  of  his  services  under  his  contract,  with  know- 
\  €i  the  same,  then  the  plaintiff  would  have  had  a  cause 

against  them, 
i  the  judgment  of  the  Court  below  be  reversed. 
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William  M.  Lane,  plaintiff  in  error,  V8.  Francis  P.  Col- 
lier, administrator,  defendant  in  error. 

If  land  be  sold,  and  the  parchaser  indorse  the  note  of  a  third  penonto 
the  vendor  in  payment,  and  transfer  a  mortgage  to  him,  securing  itid 
note,  there  is  no  such  novation  of  the  contract,  no  change  in  the  re* 
lations  of  the  parties  to  each  other  as  to  deprive  the  vendor  of  hiiri|^ 
to  enforce  the  payment  of  the  purchase  money  bj  levy  on  the  haAf 
(which  has  loeen  set  apart  by  the  purchaser  as  a  homestead)  under  ii< 
ecution  against  the  indorser  and  maker  of  the  note.  The  land  mi 
the  consideration  given  for  the  indorsement  of  the  note  and  moitgife. 
Uutil  they  are  paid  the  vendor's  claim  for  the  purchase  money  is  sape* 
nor  to  the  homestead,  and  the  land  may  be  subjected  to  its  paymeit 

Claim.  Homestead.  Novation.  Indorsement  Befcrt 
Judge  Andrews.  Oglethorpe  county.  At  Chambers.  De* 
cember  27th,  1871. 

Francis  P.  Collier,  as  administrator  of  E.  V.  Collier,  re- 
covered a  judgment  against  John  W.  Stephens,  as  principal, 
and  William  M.  Lane,  indorser,  for  thesum  of  $2,722  06, prin- 
cipal, besides  interest  and  costs.  The  execution  based  npon 
this  judgment  was  levied  upon  a  certain  tract  of  land  inth 
county  of  Oglethorpe,  as  the  property  of  the  defendant,  IJBfc 
Lane  filed  a  claim  to  such  portion  of  the  said  land  as  b«I 
been  set  apart  to  him  as  a  homestead.  The  question  tf  ^ 
whether  the  land  was  subject  to  said  execution  was  submitted 
to  the  presiding  Judge  upon  an  agreed  statement  of  &efet* 
be  decided,  upon  argument,  at  Chambers. 

The  facts  agreed  upon  are  substantially  as  follows: 
Plaintiff  sold  to  the  defendant.  Lane,  part  of  the  landIe^ 
led  on,  which  was  claimed  as  a  homestead,  in  December,  1W» 
At  the  time  Lane  received  a  deed  to  said  property  from  pli*  I 
tiff,  he  paid  for  the  same,  and  also  for  the  gin  and  ron 
gear,  worth  about  $100,  the  sum  of  $4,600  in  notes  ool 
ferent  persons.     He  never  gave  his  own  note,  or  anj  < 
obligation  for  said  land,  beyond  his  indorsement 
the  notes  thus  indorsed  and  transferred  was  the 
the  judgment  above  mentioned.     A  mortgage  given  I 
to  secure  the  payment  of  said  note  was  also  tr 
plaintiff. 
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e  Court  held  the  land  subject  to  said  execution,  and  or- 
the  claim  dismissed.  To  which  ruling  the  defendant, 
excepted,  and  now  assigns  the  same  as  error. 

IN  C.  Reed,  for  plaintiff  in  error.  Effect  of  indorse- 
:  1  Smith's  Lead.  Cases,  452.  Undertaking  of  Lane: 
sec.  2738;  Story's  Prom.  Notes,  135;  Act  of  1843. 
ation  of  surety  is  accessory  to  that  of  principal :  Act  of 
;  Code,  sec.  2121 ;  29  Ga.  R.,  456. 

BERT  Toombs  ;  S.  H.  Hardeman,  for  defendant.  The 

is  for  the  purchase  money  of  the  land :  Constitution  of 

Indorsement  is  a  new  contract:  Story  on  Prom.  Notes, 

2  Kent's  Com.,  460;  3  East,  R.,  482;  2  Burrows  R., 

17  Johns.  R.,  511;  2  Ga.  R.,  161 ;  4  Ga.  R.,  4;  39 
L,  531;  6  Cranch  R.,  224. 

WTGOMBRY,  Judge. 

e  position  of  counsel  for  plaintiff  in  error  in  this  case 
hat  the  contract  for  the  purchase  of  the  land  was  one 
f  the  indorsement  of  a  note  of  a  third  person  in  settle- 
as  he  contended,  quite  another.  In  the  first  case,  the 
laser  was  the  primary  debtor;  in  the  second,  his  liability 
abordinate  to  that  of  the  maker;  that  his  indorsement, 
iToUier's  acceptance  of  it,  put  him  in  the  position  of  a 
Borety ;  that  the  indebtment  for  the  sale  of  the  land  was 
a^aiahed,  and  Collier  must  look  to  the  contract  as  con- 
1  in  the  note,  which  was  not  given  for  the  purchase 
Y  of  the  land,  and  that,  therefore,  an  execution  issuing 
9k  jadgment  obtained  u}K)n  the  note,  could  not  be  levied 
8  land  after  it  had  been  set  apart  as  a  homestead ;  that 

18  a  novation  here  by  the  introduction  of  a  new  party, 
the  old  contract  is  destroyed.  The  argument  of  the 
3d  counsel  is  certainly  ingenious,  and  displays  great 
meflB  and  fertility  of  resource.  The  doctrine  contended 
tindoubtedly  correct,  under  our  law,  that  the  indorser 
orety ;  bat  not  only  surety — and  herein  consists  the  fid- 
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lacy — he  18  still  an  indorser^  and  the  ooramon  law  prmdpica 
applicable  to  that  character  still  adhere  to  him.    Every  in- 
dorsement of  a  promissory  note  is  the  drawing  of  a  bill  of 
exchange  by  the  indorser  upon  tlie  maker.    Suppose  the 
trade  liad  been  a  cash  transaction,  and  l4ine,  instead  of  pff- 
ing  the  actual  cash,  had  drawn  a  drafl  upon  his  &cCor  in 
Augusta,  to  whom  he  had  sent  his  cotton.    Would  the  a^ 
ceptance  of  tliis  draft  by  Collier  have  discharged  Lane  m 
primary  debtor,  and  have  amounted  to  a  novation  of  the 
contract?    Or  suppose  he  had  given  Collier  a  check  apoai 
bank  for  the  money  and  the  bank  had  failed  before  it  oooU 
be  preseutetl,  would  Lane  be  only  secondarily  liable  on  sack 
a  paper?    The  &cts  show  that  Collier  took  the  note  on  tk 
£iith  of  Lane's  indorsement,  and  the  land  was  the  considcn- 
tion  of  the  indorsement,  refine  upon  it  as  we  may,  and  Col- 
lier had  the  right  to  look  to  Lane  in  every  character  in  whkA 
the  nature  of  the  transaction  legally  placed  him,  whether  a 
surety,  indorser,  or  drawer  of  a  bill,  or  even  as  maker  of  i 
note — for  every  indorsement  is  said  to  be  the  making  of  I 
new  note.     As  to  novation  no  new  party  is  introdaoed  ioto 
the  contract  between  Lane  and  Collier — ^that  contract  is  odjf 
represented  by  the  indorsement.     The  maker  of  the  note** 
not  present  and  joining  in  that,  but  a  contract  which  tb 
maker  had  formerly  made  with  Lane  was  by  the  latter  tns^ 
ferred  to  Collier.     Suppose  it  had  been  an  open  acoooot  • 
transferred,  would  the  debtor  on  an  open  account  haveb* 
a  party  to  the  contract  ? 

In  any  view  we  take  of  it  we  cannot  divest  the  case  of fc  I 
prominent  fact  that  Lane  indorsed  the  note  for  the  landftfi 
that  a  judgment  against  him  as  such  indorser  is  a  jodg'*'] 
for  the  purchase  money  of  the  land,  and  takes  preoedesfiifj 
the  homestead. 

We,  therefore,  affirm  the  judgment,  provided  the  ] 
in  fi.  fa.  will  dismiss  his  levy  upon  all  land  included  i 
homestead  of  the  plaintiff  in  error,  which  was  not 
from  Francis  P.  Collier. 

Judgment  affirmed. 
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rnoMAB  K.  Appling^  plaintiff  in  Ji.  fa.,  plaintiff  in  error^ 
f».  Stephen  Odom,  defendant  in  Ji.  fa.,  and  A.  J.  Meb- 
CiERy  claimant,  defendants  in  error. 

kn  owner  of  land,  who  contracts  with  a  cropper  that  he  shall  fnrnish  to 
the  cropper  certain  supplies  with  which  to  make  the  crop,  and  that  the 
•hare  of  the  cropper  should  not  be  moved  from  the  place  until  such 
adTances  are  paid  for,  has  a  right  to  retain  the  crop  until  said  advances 
are  paid,  against  the  cropper  and  all  purchasers  from  him,  or  mort- 
gagees, snlwequent  to  the  date  of  the  contract. 

Lien  of  landlord.    Before  Judge  Habbell.    Early  Su- 
perior Court    April  Term,  1872. 

.  On  the  28th  day  of  November,  1871,  Stephen  Odom  exe- 
cuted a  mortgage  on  all  his  crop  of  corn  and  cotton  grown 
on  the  plantation  of  A.  J.  Mercier,  in  the  county  of  Early, 
Id  secure  the  payment  of  a  promissory  note  of  same  date, 
^yable  one  day  after  date,  for  $270.  This  mortgage  was 
&feclosed,  and  on  December  6th,  1871,  an  execution  was  is- 
pQed  and  levied  on  the  following  day  on  five  bales  of  seed 
^otton,  more  or  less,  as  the  property  of  said  Stephen  Odom. 
pQ  February  2d,  1872,  a  claim  was  filed  to  said  cotton  by 
JL  J.  Mercier. 

M  On  the  trial  of  the  issue  formed  upon  said  claim,  it  ap- 
peared, from  the  evidence,  that  there  was  a  contract  between 
l|^  J.  Mercier,  of  the  one  part,  and  John  Mozee  and  said 
Sidom,  of  the  other  part,  by  which  A.  J.  Mercier  was  to  fur- 
ri^h  the  land  and  mules,  and  Mozee  and  Odom  to  furnish 
|pQ  labor  to  make  a  crop ;  that  A.  J.  Mercier  was  to  have 
^jS-balf  the  crop  for  his  rent;  that  eleven  bales  of  cotton 
mie  made  and  packed ;  that  the  larger  portion  of  two  bales 
■ft  standing  in  the  field  was  lost  on  account  of  Odom' 
)<lviog  the  place;  that  one  hundred  bushels  of  corn,  fifteen 
iired  pounds  of  fodder  and  three  hundred  and  eighty-five 
liels  of  cotton  seed  was  also  made ;  that  the  corn  was 
f  1  16  per  bushel,  the  fodder  $1  per  hundred  pounds^ 
!>ld  the  ootton  seed  twenty  cents  per  bushel ;  that  one  John 
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Milton,  as  agent  for  Mercier,  furnished  Odom  with  about 
eight  hundred  pounds  of  bacon  and  about  eight  bosheb  of 
corn ;  that  A.  J.  Mercier  furnished  supplies,  in  additioHi  to 
Mozee  and  Odom,  all  of  which  was  to  be  paid  for  befim  the 
crop  was  to  be  removed  from  the  place;  that  meat  was  worth 
in  the  spring  of  the  year  1871  from  twenty  to  twenty-fife 
cents  per  pound  on  a  credit  and  fifteen  cents  cash ;  that  Joha 
Milton,  as  agent  of  A.  J.  Mercier,  some  time  after  the  levy, 
together  with  the  sheriff  and  some  hands,  divided  the  crop 
of  cotton  and  the  four  and  one-half  bales  levied  on  wen 
placed  in  the  hands  of  the  sheriff;  that  Mozee  was  not  pr» 
ent  at  the  division  and  did  not  consent  to  the  same. 

The  Court  charged  the  jury  that  if  the  testimony  shoved 
that  the  sheriff  and  John  Milton,  as  agent  of  A.  J.  MerMi 
had  divided  the  cotton  and  set  it  apart  as  the  property ef 
Stephen  Odom,  they  must  find  the  property  sobjeot  to  the 
fi.fa. 

The  jury  returned  a  verdict  for  the  claimant.  Plaintiff  it 
fi,  fa.  moved  for  a  new  trial  upon  the  following  groandfl^  to- 
wit: 

Ist,  Because  the  verdict  was  contrary  to  law. 

2d.  Because  the  verdict  was  contrary  to  evidence  ini 
strongly  and  decidedly  against  the  weight  of  evidence. 

3d.  Because  the  verdict  was  contrary  to  the  chaigeof  tk 
Court. 

The  motion  for  a  new  trial  was  overruled,  and  plaintiffie 
error  excepted  and  assigns  error  upon  each  of  the  grooeii 
contained  in  said  motion. 

A.  Hood,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

McCay,  Judge. 

There  is  an  obvious  distinction  between  a  cropper  i 
tenant.     One  has  a  possession  of  the  premises,  ezc 
the  landlord ;  the  other  has  not.     The  one  has  a  riglitl 
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Company  moved  to  quash  all  of  the  foregoing  fi.  fas.  upon 
tlie  following  grounds: 

Ist  Tliat  the  affidavits  do  not  specify  tlie  names  either  of 
the  person  or  persons  owing  the  debts,  or  of  the  person  or 
persons  owning  the  said  property. 

2d.  That  the  pleadings  no  where  show  that  demands  were 
made  for  payment  by  the  said  plaintiffs  upon  the  owner  or 
owners  of  the  said  steamboat,  or  upon  his  or  their  agent. 

And  moved  to  quash  the  proceedings  in  the  case  of  James 
Greyson  upon  the  further  ground  that  the  execution  oom- 
manded  a  levy  "on  the  steamboat  Governor  Worth,  the  prop- 
erty of  " 

And  also  moved  to  quash  the  procee<lings  in  the  cases  of 
Mike  Collins  and  Adolphus  Ball  upon  the  further  ground 
that  the  executions  directed  levies  on  '^the  steamboat  Gov- 
ernor Worth,  the  property  of  Robert  Erwin  and  Charles  8. 
Hardee." 

And  also  moved  to  quash  the  proceedings  in  the  cases  of 
Joseph  F.  Torrent  and  W.  C.  Ulmo,  upon  the  further  ground 
that  the  executions  were  issued  against  the  goods,  lands,  etc., 
"of  Charles  S.  Hardee  and  Robert  Erwin,  owners  of  the 
Steamboat  Governor  Worth,  and  of  the  said  steamboat  Gov- 
ernor Worth." 

And  also  moved  to  quash  the  proceedings  in  the  case  of 
Xonaban,  Parry  &  Company,  upon  the  further  ground  that  the 
iOfiet  directed  execution  to  be  issued  against  "the  owners  of 
~  I  steamboat  Governor  Worth,  and  against  said  steamboat," 
i  not  against  the  person  or  persons  owing  the  debt. 
ad  also  moved  to  quash  the  fi,  fa.,  in  the  case  of  John 
against  the  steamboat  Governor  Worth,  upon  the 
■ad  that  it  commanded  that  "of  the  following  property, 
;  is  to  say,  the  steamboat  Grovernor  Worth,  you  cause  to 
)e  and  levied  the  sum  of  $12  50,  which  John  Holmes, 
|Jus  attorney,  lately  before  me,  made  oath  to  be  his  claim 
Bt  said  steambcmt  and  her  owners,  Robert  Erwin  and 
rles  S.  Hardee,  upon  proceedings  under  lien,  and  also 
oosts." 
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Steamboat  lien.  Affidavit.  Demand.  Amendment  B^ 
fore  Judge  Schlet.  Chatham  Superior  Court.  Jidouj 
Term,  1872. 

A  rule  nisi  was  issued  by  the  Superior  Court  of  ChathiB 
county  calling  on  the  sheriff  to  sliow  cause  why  certtiD  eze 
tions  which  had  been  lodged  in  his  hands  by  Joseph  F.  T(X<- 
rent  and  others  had  not  been  satisfied  out  of  the  funds  ariaii{ 
from  the  sale  of  the  steamboat  Governor  Worth.    In  answff 
to  said  rule,  the  said  sheriff  showed  for  cause  that  the  ail 
steamboat  had  been  sold  under  foreclosure  of  mortgage^  it 
the  instance  of  the  Cape  Fear  Steamboat  Company,  and  tU 
the  sale  did  not  produce  a  sufficiency  of  money  to  pajanl 
execution;  and  that  i)ayment  of  the  above-named ^ /it •• 
resisted  by  the  said  Cape  Fear  Steamboat  Company,  op* 
various  grounds.     The  said  Ji.  feu.  were  then  submitted  to 
the  Court,  with   the   proceedings  upon   which  they  f«« 
founded,  to-wit,  as  follows: 

"STATE  OF  GEORGIA— Chatham  County: 

"  Before  me,  the  undersigned,  personally  came  and  ip 
peared,  James  Grey  son,  who,  being  duly  sworn,  upon  ow 
saith  that  he  was  an  employee  as  oiler  on  the  steambo•tG«^ 
ernor  Worth,  engaged  in  the  navigation  of  the  Saviniil 
and  Altamaha  rivers,  within  and  forming  the  boandaij* 
this  State,  and  that  he  has  a  demand  against  the  owDesvj 
said  steamboat  for  wages  due  him  for  personal  8erYii»*j 
connection  with  the  same,  as  oiler  as  aforesaid,  from  thei 
day  of  April,  1871,  to  the  7th  day  of  Juue,  1871,  indi 
a  bill  of  particulars  of  which  is  hereunto  attached,  for 
two  dollars.  That  this  deponent  has  made  a  demaod 
payment  of  the  said  sum  on  Robert  Erwin,  the  agent  rfl 
steamboat,  and  that  the  said  Robert  Erwin  has 
pay  the  same. 

''That  the  said  demand  is  now  being  prosecuted 
year  after  the  said  debt  became  due. 

''And  that  the  said  steamboat  is  now  lying  at  tift] 
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SavaDDah,  in  the  county  of  Chatham,  having  arrived  at  the 
place  of  destination  to  which  it  has  been  freighted. 

'' Wherefore  he  prays  that  this,  his  lien,  against  said  steam- 
boat for  his  debt  for  personarl  services  due  him  as  aforesaid, 
nay  be  enforced  in  terms  of  the  statute  in  such  cases  made 
aod  provided.        (Signed) 

"JAMES  M   GREYSON. 

mark. 

''Sworn  to  and  subscribed  before  me 

this  15th  June,  1871.  ^ 

(Signed)        "Philip  M.  Russell,  Jr., 

"N.  P.  and  E.  O.  J.  P.,  C.  a,Ga." 

^Steamer  Governor  Worth  and  owners — 

"  To  James  Greyson,        Dr. 
^  For  services  rendered  on  board  said  steamboat  as 
oiler,  say  from  April  15th  to  June  7th,  1871,  at 

$30  per  month $52  00 

^'  It  is  ordered  that  an  execution  issue  instanter  against 
the  person  owing  the  debt,  and  also  against  the  said  steam- 
lioat,  for  the  amouut  sworn  to  be  due,  and  the  costs. 

(Signed)  "Philip  M.  Russell,  Jr., 

'*  N.  P.  and  E.  O.  J.  P.,  C,  C,  Ga," 

^'GEORGIA— Chatham  County: 

**fo  ike  sheriff,  his  deputy,  or  any  lawful  officer  to  txecvUe  and  return, 
"You  are  hereby  commanded  to  levy  on  the  steamboat 

Governor  Worth,  the  property  of  ,  and  make  the 

imoont  of  fifty-two  dollars,  the  sum  sworn  to  be  due,  and 
tix  dollars  costs  expended  in  this  case. 
,    "Given  under  my  hand  aud  seal  this  15th  day  of  June, 
1871.        (Signed)         "Philip  M.  Russell,  Jr.,  [l.  s.] 
"  Notary  Public  and  ex  officio  Justice  of  the  Peace, 

"  Chatham  county,  Georgia.^' 

Also,  the  proceedings  in  the  case  of  Mike  Collins,  as  watch- 
^D,  against  the  said  steamboat  and  owners  thereof,  for  the 
*^very  of  $52,  in  the  same  Court,  and  identicaf  in  form 
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with  the  foregoing,  except  that  the  blank  in  the  exectttioR 
was  filled  up  with  the  names  of  Bobert  Erwin  and  Charles 
S.  Hardee. 

Also,  the  proceedings  in  the  case  of  Adolphus  Ball,  88  oook 
and  steward,  against  the  said  steamboat  and  owners  therei^ 
for  the  recovery  of  $37,  in  the  same  Court,  and,  in  all  re- 
spects, identical  in  form  with  those  in  the  said  case  of  Mib 
Collins. 

Also,  the  proceedings  in  the  cases  of  Joseph  F.  TcNrrea^as 
captain,  for/he  recovery  of  $282  33,  and  of  W.  C.  Ulmo^ii 
engineer,  for  the  recovery  of  $148  33,  against  the  owoencf 
the  said  steamboat,  sued  out  in  the  Superior  Court,  bat  ia 
form  identical  with  the  proceedings  in  the  forgoing  cuei^ 
except  that  the  executions  were  issued  against 'Hhe  goodly 
lands,  etc.,  of  Charles  8.  Hardee  and  Robert  Erwin,  owoen 
of  the  steamboat  Governor  Worth,  and  of  the  said  eteambott 
Governor  Worth.*' 

Also,  the  proceedings  in  the  case  of  Monahan,  Pany  A 
Company,  as  mechanics  and  machinists,  against  said  stetm- 
boat  and  her  owners,  for  the  recovery  of  $123  69,  ideotied 
in  form,  in  all  respects,  with  those  in  the  two  cases  immedi- 
ately preceding,  except  that  the  order  of  the  Judge  direoli 
that  execution  be  issued  against  "  the  owners  of  the  steto- 
boat  Governor  Worth,  and  against  said  steamboat." 

Also,  the  proceedings  in  the  cases  of  Joseph  Bennifieid,tf 
pilot,  for  the  recovery  of  $156  25;  of  Anderson  NewsMi^ 
as  pilot,  for  the  recovery  of  $180;  and  John  Swain,  as  pM 
for  the  recovery  of  $125,  liens  against  said  8teamboit|ti' 
the  owners  thereof,  the  affidavits  having  been  made 
the  Ordinary  of  Chatham  county,  and  the  said  prooeediil 
being,  in  all  respects,  identical  in  form  with  those  ta 
above  named  cases  in  the  Superior  Court,  except  thai 
Clerk  was  required  to  issue  the  executions  against " 
Erwin  and  Charles  S.  Hardee,  the  persons  owing  Uie 
and  also  against  the  said  steamboat  Groveroor  W<N!tk; 

And  thereupon,  the  counsel  for  the  Cape  Fear 
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Company  moved  to  quash  all  of  the  foregoing  fi.  fas.  upon 
tlie  following  grounds: 

Ist.  That  the  affidavits  do  not  specify  the  names  either  of 
the  person  or  persons  owing  the  debts^  or  of  the  person  or 
persons  owning  the  said  property. 

2d.  That  the  pleadings  no  where  show  that  demands  were 
made  for  payment  by  the  said  plaintiffs  upon  the  owner  or 
owners  of  the  said  steamboat,  or  upon  his  or  their  agent. 

And  moved  to  quash  the  proceedings  in  the  case  of  James 
Qreyson  upon  the  further  ground  that  the  execution  com- 
manded a  levy  "on  the  steamboat  Governor  Worth,  the  prop- 
erty of  '' 

And  also  move<]  to  quash  the  proceedings  in  the  cases  of 
Uike  Collins  and  Adolphus  Ball  upon  the  further  ground 
that  the  executions  directed  levies  on  'Uhe  steamboat  Gov- 
ernor Worth,  the  property  of  Robert  Erwin  and  Charles  S. 
Hardee.'' 

And  also  moved  to  quash  the  proceedings  in  the  cases  of 
Joseph  F.  Torrent  and  W.  C.  Ulmo,  upon  the  further  ground 
that  the  executions  were  issued  against  the  goods,  lands,  etc., 
^'of  Ciiarles  S.  Hardee  and  Bobert  Erwin,  owners  of  the 
Itemboat  Governor  Worth,  and  of  the  said  steamboat  Gov- 
ernor Worth.'* 

And  also  moved  to  quash  the  proceedings  in  the  case  of 
llonaban.  Parry  &  Company,  upon  the  further  ground  that  the 
directed  execution  to  be  issued  against  "  the  owners  of 
iateamlx)at  Governor  Worth,  and  against  said  steamboat,'' 
not  against  the  person  or  persons  owing  the  debt. 

also  moved  to  quash  the  fi.  fa.,  in  the  case  of  John 

against  the  steamboat  Governor  Worth,  upon  the 

lod  that  it  commanded  that  "of  the  following  property, 

to  say,  the  steamboat  Governor  Worth,  you  cause  to 

je  and  levied  the  sum  of  $12  50,  which  John  Holmes, 

jrjds  attorney,  lately  before  me,  made  oath  to  be  his  claim 

said  steamboat  and  her  owners,  Bobert  Erwin  and 

ilea  S.  Hardee,  upon  proceedings  under  lien,  and  also 

oosts.'' 
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I 

After  bearing  argument,  on  the  13th  of  April,  1872,  the 
Court  pronounced  the  following  decisiou : 

"Joseph  F.  Torrent  et  cU.,  vs.  Steamboat  Gov,  Worth. 
Bule  against  Sheriff, 

"  Under  a  fi.  fa.,  on  foreclosure  of  mortgage  at  the  suit  of 
tlie  Cape  Fear  Steamboat  Company,  the  steamer  Grovenior 
Wortli  was  levied  on  as  the  property  of  Robert  Erwin  aod 
Charles  S.  Hardee,  and  sold.  Creditors  claiming  liens  against 
the  said  steamboat,  and  owners  under  the  Code,  section  1968, 
intervene  and  claim  a  right  to  the  fund  superior  to  the  mort- 
gage, and  rule  the  sheriff.  The  rule  is  resisteil  by  the  mort- 
gagees on  the  ground  that  these  creditors  have  not  proceeded 
to  enforce  their  liens  in  the  manner  prescribed  by  the  Code. 
In  the  view  taken  of  the  Code,  and  of  the  decisions  in  other 
cases  affecting  the  enforcement  of  liens  on  steamboats,!  hold 
that  the  liens  in  all  the  cases  before  me,  which  aver  a  dmnad 
upon  the  agent  and  name  him,  sufficiently  comply  with  the 
statute. 

''  The  Code,  section  1969,  provides  that  there  must  be  a 
demand  on  the  owner,  agent  or  lessee,  and  a  refusal  to  ptr, 
and  such  demand  and  refusal  must  be  averred.  Thedisjaiio- 
tive  ^or'  indicates  that  the  demand  must  be  made  on  the 
owner  or  on  the  agent;  a  demand  on  either  is  sufficient. 
And  in  the  case  in  6  Georgia  Reports,  the  Court  says,  'the 
affidavit  ought  to  state  that  the  demand  was  made,  and  oane 
the  owner  or  the  agent.'  The  affidavits  before  the  Oooit 
containing  this  averment  are  deemed  sufficient  in  this  reqieflk 
So  far  as  the  form  of  the  affidavit  made  by  these  lien  end* 
itors  are  concerned,  I  believe  the  objection  is  the  failun  1^  j 
give  tlie  names  of  the  owners.  All  the  other  avwmenfeiMJ 
made  in  accordance  with  the  statute,  except  in  the  afl 
where  no  bill  of  particulars  is  attached;  but  in  these i 
the  amount  is  stated  specifically,  and  a  demand  on  thei 
and  a  refusal  on  his  part  to  pay  it,  is  averred.  Tteil 
sworn  to  be  due  is  not  traversed ;  and,  therefore,  tbei 
of  the  bill  of  particulars  is  not,  in  my  opinion,  a  fiital< 
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The  statute  only  requires  that  the  amount  claimed  to  be  due 
must  be  sworn  to,  and  if  the  amount  is  not  denied,  the  cred- 
itor is  entitled  to  have  judgment  for  the  amount  sworn  to. 
Defects  in  the  fi.  faa,  are  amendable ;  but  as  the  filing  of  the 
affidavit  operates  as  a  judgment  in  the  case,  and  as  these 
oreditors  claim,  under  thoir  liens,  a  fund  brought  into  Court 
fcf  other  process,  it  was  not  necessary  that  Ji,  fas.  should  be 
ilBued  60  as  to  entitle  them  to  come  in  and  claim  the  fund. 

"Let  an  order  be  taken  in  compliance  with  the  above  rul- 
uigs,  distributing  the  fund  amongst  such  of  the  lien  creditors 
woome  within  the  provisions  of  section  1968  of  the  Code. 
8ach  as  claim  a  lien  for  'supplies'  furnished,  as  distinguished 
fiom  claims  for  personal  services  on  board,  or  for  wood  and 
provisions  furnished,  must  be  disallowed.'' 

The  Cape  Fear  Steamboat  Company  excepted  to  the  said 
Vision  and  assigns  the  same  as  erroi^. 

Jacksox,  Lawton  &  Basinger,  for  plaintiff  in  error. 
The  affidavits  were  insufficient:  6  Ga.  R.,  159;  7  /6id,  58. 
To  give  the  Court  jurisdiction  the  executions  must  be  issued 
•gaiiist  "the  persons  owing  the  debts:"  40  Ga.  R.,  177;  1 
JKi,  318;  12  /6ecZ.,  424.  A  judgment  may  be  set  aside  on 
•coount  of  the  uncertainty  of  the  pleadings  :  35  Ga.  R.,  176. 
Execution  must  follow  the  judgment:  39  Ga.  R.,  565.  De- 
fltond  can  only  be  made  on  the  rightful  owner  or  agent:  11 
6«.  R.,  45;  Story  on  Agency,  sec.  36. 

Hajstridqe  &  Chisolm;  Harden  &  Levy;  Robert  J. 
Vade,  by  brief,  for  the  defendants.  The  affidavits  are  in 
4e  language  of  the  Code:  Code,  sec.  1969.  The  affidavits 
•^sufficient:  6  Ga.  R.,  163.  Owners  inaccessible,  demand 
^  agent  sufficient:  5  Ga.  R.,  6  Ibid.,  164;  Code,  sec.  1969. 
KH  of  particulars  need  not  be  attached:  Code,  sections, 
IWS,  1969;  3  Ga.  R.,  81.  The  filing  of  the  affidavit  is  the 
jtjdgment:  Acts  of  1870,  412;  30  Ga.  R.,  474.  Error  of 
Clerk  in  issuing^. /a.  cannot  affect  lien. 
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Montgomery^  Judge. 

1.  It  18  only  by  considering  the  proceedings  against  stctm- 
boats  under  section  1969  of  the  Code,  as  proceedings  tn  penih 
nam,  and  not  strictly  proceedings  in  rem,  that  the  jnrimlictioo 
of  the  State  Courts  can  he  maintained  for  the  enibrcemeDt  of 
the  liens  provided  for  by  the  preceding  section :  40  (To^  177. 
If  proceedings  in  personam,  necessarily  the  judgment  m»t 
be  against  the  person  of  the  debtor.  Under  the  Act  of  1870^ 
amendatory  of  the  1969th  section  of  the  Code,  the  affidavit 
is  the  judgment.  It  follows  that  the  affidavit  must  set  oift 
the  names  of  the  owners  or  lessees,  as  the  case  may  be,  wb 
owe  the  debt,  as  well  as  comply  in  other  respects  with  the 
statute.  And  where  the  affidavit  avers  that  the  demand  wii 
made  upon  the  agent,  it  should  state  that  be  is  theagentoftk 
persons  owing  the  debt.  It  is  said  this  is  not  in  strict aoeoid- 
ance  with  the  grammatical  construction  of  the  section,  lid 
,the  Act  says  'Hhere  must  be  a  demand  on  the  owner  or  agat 
or  lessee  for  payment,'^  etc.,  and  that  this  can  only  metn  tin 
owner  of  the  boat,  the  agent  of  the  boat,  etc.  DoubtbM 
this  is  true,  but  is  it  anything  more  than  the  common  figoR 
of  speech  known  to  rhetoricians  as  personification,  in  wbieb 
the  owners  or  lessees  are  represented  through  the  propef^ 
thus  impersonated  ?  A  boat  is  incapable  of  having  an  agent 
We  speak  of  the  agent  of  a  hotel,  of  a  railroad,  etc  Wto 
is  the  principal  in  such  a  case?  True,  in  proceedings mM 
in  maritime  Courts  vessels  may  be  said  to  have  agents/  Bit 
to  take  this  view  of  it  would  be  to  oust  the  State  Courtoflf 
jurisdiction,  as  already  indicate<1.  And  unless  it  is  veiy  pU* 
that  the  Legislature  mean  to  give  judgment  against  one  with- 
out a  hearing,  Courts  will  not  give  that  construction  to i^ 
Act  which  may  bring  about  such  a  result.  To  hold  thi(; 
demand  upon  the  agent  of  the  boat,  as  distinguished 
the  owner  or  lessee,  is  sufficient  to  authorize  this  soi 
proceeding,  would  be  to  decide  that,  in  some  caaeSi 
judgment  might  be  rendered — as,  for  iDStance,  in 
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boat  18  leased,  after  service  rendered  by  an  employee  for 
which  he  has  not  been  paid,  and  a  demand  upon  the  agent 
(^  the  boat  while  so  leased.  The  old  Act  of  1841  only  re- 
quired that  a  demand  should  be  made  for  payment,  without 
stating  upon  whom  or  how  it  was  to  be  made:  See  second 
section  of  the  Act,  5  Georgia^  197-8.  This  Court  held  it 
must  be  made  2>er«ona/Zy  upon  the  owners  or  their  agent,  and 
that  even  a  demand  upon  the  captain  of  the  boat  was  insuffi- 
dent:  BuUs  et  al.  vn.  Ouihbertaon,  6  Oeorffia,  159;  30th,  474. 
In  view  of  these  former  rulings  of  this  Court,  and  the  very 
donbtfnl  manifestation  of  an  intention  on  the  part  of  the 
Legislature  to  change  the  law  as  thus  interpreted,  we  think 
that  when  the  Code  says  "  there  must  be  a  demand  on  the 
owner  or  agent  or  lessee  for  payment  and  a  refusal  to  pay  ; 
ttd  such  demand  and  refusal  must  be  averred,^'  that  it  means 
i demand  upon  the  agent  of  the  owner  or  lessee,  whichever 
Btty  owe  the  debt.  2.  The  affidavit  being  the  foundation  of 
Ifce  proceeding — the  judgment,  in  fact — the  execution  must 
conform  to  it,  and  cannot  supply  its  defects.  Where  the  affi- 
davit contains  all  the  requirements  of  the  law,  the  execution^ 
w  defective,  may  be  made  to  conform  to  it  by  amendment,  if 
Moessary. 
'^  Judgment  reversed. 


Doe,  ex  demise,  Joseph  B.  Shipp  et  al.,  plaintiffs  in 
^•OTTor,  08.  Richard  Roe,  casual  ejector,  and  John  T. 
^^INGFiEiiD,  executor,  defendant  in  error. 

lie  ttatement  of  the  overseer  of  defendant,  who  was  in  possession  of 
i  land,  and  managing  his  property  for  him  as  his  agent,  as  to  the  rea' 
why  a  fence  was  located  in  a  peculiar  manner,  is  admissible  to 
lllWTe  the  adverse  possession  of  the  defendant.  (R.) 
jgA|  tka  time  of  the  commencement  of  this  snit,  the  hnsband  was  the 
Ba|f  person  who  could  legally  commence  suit  for  land,  the  title  to 
9%|5eh  was  derived  through  the  wife,  consequently  the  statute  of  limi- 
dttons  xan  during  the  coverture.    (R.) 
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Statute  of  limitations.  Husband  and  wife.  Separatees- 
tate.  Adverse  possession.  Before  Judge  Clabk.  Lee  Su- 
perior Court,  April  Term,  1872. 

Plaintiff  in  error  brought  ejectment  on  the  several  deiuisesof 
Elizabeth  Warmiek,  Joseph  R.  Shipp,  aud  of  Joseph  R  Shipp 
in  right  of  his  wife,  against  defendants  iu  error,  for  lot  of 
land  number  two  hundred  aud  twenty-nine,  in  the  first  district 
of  said  county,  containing  two  hundred  and  two  aud  a  half 
acres,  more  or  less.  The  defendants  relied  ou  the  statute  of 
limitation. 

The  following  evidence  was  introduced  for  the  plaintiff: 

1st.  Plat  and  grant  in  usual  form  from  the  State  of  GfS^ 
gia  to  Elizabeth  Warmiek,  dated  December  13th,  1836,  fa 
lot  two  hundred  and  twenty-nine,  in  the  first  district  of  l46 
county,  which  showed  no  pond  on  the  lines  between  lots  til 
hundred  and  twenty-nine  and  two  hundred  and  thirty. 

2d.  Certificate  of  marriage,  ia  regular  form,  showing  iottf- 
marriage  of  Joseph  R.  Shipp  and  Elizabeth  Warmiek,  oa 
January  31st,  1833. 

3d.  Admission  of  possessions. 

The  defendants  introduced  the  following  evidence: 

1st.  Deed  from  Alexander  Shotwell  to  Nicholas  Wikfi 
dated  November  11th,  1836,  for  the  "Philemea  old  towi* 
plantation,  which  deed  included  six  or  seven  lots,  and  amoM 
them  lots  two  hundred  and  thirty  and  two  hundred  vi 
twenty-nine,  in  the  first  district  of  Lee  county;  said  deel 
not  recorde<l,  but  admitted  on  proof  of  execution. 

2d.  Deed  from  A.  Tison  to  Alexander  Shotwell,  dated  S** 
uembcr  1st,  1835,  for  lot  two  hundred  aud  twenty-nine^ &^- 
district  of  Lee  county,  recorded  February  16th,  1836. 

3d.  The  follo\iring  testimony  introduced  on  a  former 
by  agreement  of  counsel  was  read  to  the  jury: 

1st.  William  A.  Maxwell  testified  that  he  rented  the" 
lemea  old  town''  place  of  Shotwell,  and  cultivated  Itj 
year^  (?)  aud  Nicholas  Wiley  took  possession  the  last  of, 
and  he  has  occupied  it  ever  since ;  that  witness  nefff;! 
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\y  of  the  numbers  of  the  land  forming  the  ^'Philemea  old 
iwn  or  Shotweli  place/'  Witness  does  not  know  whether 
ft  ever  had  possession  of  lot  number  two  hundred  and  twen- 
r*nine  or  not. 

2d,  Winson  H.  Walden  testifieil  tliat  lot  number  two  hun- 
red  and  twenty-nine  was  a  part  of  Wiley's  "Phileniea  old 
3wn"  place;  witness  never  knew  the  place  until  1854. 

8d.  Wiley  Mitchell  testified  that  in  March  1845  he  was 
rorking  on  boxes  to  freight  his  cotton,  and  he  tiien  saw  acts 
f  ownership,  as  the  signs  of  timbers  for  boxes  having  been 
ot  on  number  two  hundred  and  twenty-nine;  that  there  was 
len  a  fence  of  Wiley's  inclosing  from  five  to  ten  acres  of 
»t  number  two  hundred  and  twenty-nine;  that  this  fence  in- 
oeed  a  pond,  which,  if  tiie  fence  had  continued  straight  on, 
le  line  dividing  two  hundred  and  twenty-nine  and  two  hun- 
nod  and  thirty  would  have  passed  through  the  pond;  that 
>ere  was  no  land  of  two  hundred  and  twenty-nine  inclosed 
hich  was  fit  to  cultivate;  that  witness  asked  Wiley's  over- 
er  why  he  made  the  fence  around  the  pond,  who  replied, 
hat  it  was  to  avoid  going  through  the  water;  that  he  did, 
►t  wish  to  go  through  deep  water;  that  it  was  Wiley's  land 
ijhow;"  that  in  1847  the  whole  lot  was  inclosed  as  a  hog 
Mure.  Witness,  at  the  instance  of  Mr.  Walden  a  year  ago, 
lamined  the  lines  and  corner-posts,  and  from  this  examina- 
>n  be  testifial  to  the  numbers;  that  Wiley's  fence  has  re- 
nined  as  in  1845,  around  the  pond,  up  to  the  last  time  he 
«r  tlie  place ;  that  it  is  a  poor  lot  of  land ;  there  was  no 
Jiivated  land  between  the  fence  and  the  water ;  the  pond 
%M^  too  deep  for  the  fence  to  go  through  it.  Witness  never 
W  tbe  land  until  1845 ;  did  not  see  it  again  until  1847,  and 
iRtm  then  used  as  a  hog  pasture;  the  pond  covered  from 
^  to  ten  acres  of  water  on  two  hundred  and  twenty-nine; 
•  line  l)etween  two  hundred  and  twenty-nine  and  two  hun- 
^  and  thirty  passed  nearly  through  the  centre  of  the 
md ;  the  inolosure  around  the  pond  was  all  the  fence  or  in- 
Mtire  on  the  lot  two  hundred  and  twenty-nine,  prior  to 
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Plaintiff  then  introdiioed  thedepoeitions  of  John  M.  Smith, 
as  follows:  Witness  was  on  lot  two  hundred  and  twenty-Dine 
in  the  year  1847,  about  the  Ist  of  March ;  he  examined  the 
lot  very  carefully  ;  there  was  no  clearing,  house,  field  or  oo- 
cupant  ui)oii  the  lot ;  Nicholas  Wiley  examined  the  lot  witk 
witness;   Wiley  said  ''there  was  no  house  or  field  upon  it  it 
that  time,  but  that  he  intended  to  fence  said  land  the  next 
fall"  after  witness  was  there;  witness  has  not  seen  the  Iind 
since  1847  ;  the  reason  that  witness  examined  the  land  ctre- 
fully  in  1847  was  because  he  had  a  power  of  attorney  fitna 
Joseph  R.  Shipp,  authorising  witness  to  dispose  of  the  sime; 
witness  does  not  know  by  whom  said  land  was  cleared,  if  it 
was  cleared  at  all;  in  1847  Nicholas  Wiley  told  witness  that 
''he  had  bought  the  land  from  a  man  named  Shotwell,  sod 
that  he  would  fence  it  the  next  falL"     Joseph  R.  Shipp  wm 
to  pay  witness  whatever  he  charged  if  he  eSeoted  a  sale  of 
the  land  ;  witness  was  never  paid  anything  for  his  serviees; 
witness  ascertained  thenumber  of  the  lot  as  follows;  Hehil 
the  plat  and  grant  with  him,  and  Nicliolas  Wiley  sboirri 
witness  the  corner,  and  the  number  on  the  corner  correspond- 
ed with  the  numbers  on  the  plat  and  grant;  the  lot  andeor- 
ner  were  shown  to  witness  by  Mrs.  Wiley ;  Nicholas  Vilef 
told  witness  it  was  lot  two  hundred  and  twenty-nine^  aod 
showed  him  the  numbers  "229'^  on  the  corner;  witness ktf 
no  hesitancy  in  saying  that  was  the  lot  in  dispute  betwMi 
the  parties. 

Plaintiff  introduced  the  depositions  of  Thomas  J.  AA^ 
as  follows:  Some  time  in  the  month  of  June,  1849, 
went  to  see  said  lot  for  the  purpose  of  selling  it  nodcri 
power  of  attorney ;  went  to  Wiley's  house,  who  lived  ia  thi 
neighborhooil  of  said  lot;  does  not  remember  Wiley's giM 
name;  Wiley  pointed  out  the  lot  and  the  station  trees; 
said  it  was  his  land ;  there  was  no  clearing  on  said  kt; 
lot  was  inclosed  with  a  new  fence;  witness  examined  it 
fully;  there  was  no  house  on  it;  with  the  exception 
new  fence,  it  was  in  a  wild  and  uncultivated  conditioo 
said  he  fenced  said  lot  for  a  hog  pasture;  did  not 
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tzamination  of  my  own  accord ;  was  sent^  or  rather  reques- 
ed  to  do  it  bj  plaintiffs ;  had  witness  sold  the  land,  would 
lave  charged  for  his  trouble,  though  when  witness  arrived 
herOi  examined  the  lot,  and  saw  that  Wiley  was  trying  to 
toftl  or  take  it  from  plaintiffs,  they  being  poor,  witness  made 
K)  charge. 

The  jury,  under  the  charge  of  the  Court,  returned  a  ver- 
liot  for  the  defendants,  and  plaintiff  moved  for^a  new  trial, 
ipon  the  following  grounds,  to-wit : 

Ist.  Because  said  verdict  is  contrary  to  the  evidence. 

2d.  Because  said  verdict  is  contrary  to  the  charge  of  the 
Doart,  as  follows :  "  That  the  defendant  must  show  a  public, 
i^D,  notorious  and  continuous  possession  for  the  fnll  space 
of  seven  years  before  the  day  of  filing  the  suit,  to  sustain  the 
Statute  of  limitations,  or  his  title  under  it,  and  that  defend- 
■ots  must  make  out  their  case  clearly  and  distinctly.'^ 

3d.  Because,  on  the  trial  of  said  case,  the  plaintiff  objected 
to  80  much  of  the  testimony  of  Wiley  Mitchell  as  was  hear- 
Mff  and  gave  the  sayings  of  Wiley,  the  defendant,  and  of 
l^b  overseer,  and  the  Court  overruled  the  objection,  and  al- 
kwed  the  whole  of  said  testimony  to  go  to  the  jury. 

4th.  Because  the  Court  refused  to  charge  the  jury  as  fol- 
kiWB :  ^'That  the  statute  of  limitations  does  not  run  against 
fa«  right  of  a  married  woman  to  land  during  her  coverture, 
tod  that  if  it  is  proven  that  plaintiff's  lessor,  Elizabeth 
Uhipp,  is  a  married  woman,  her  right  cannot  be  barred  by 
he  statute  f  ^*  that  the  mere  running  of  the  fence  down  the 
ittn  of  two  hundred  and  thirty  and  two  hundred  and  tweuty- 
ioe^  antil  it  met  the  pond,  and  running  around  the  same 
fnaiwe  it  was  too  deep  to  run  the  fence  through,  will  not  be 
•iMfficient  possession  of  the  lot,  for  the  statute  to  begin  to 
||M  ftom  that  time;''  and  charged  in  lieu  thereof  as  set  forth 
^^tfae  5th  ground. 

*^Mi.  Because  the  Court  erred  in  charging  the  jury  as  fol- 
liini  t  '^  That  if  Wiley  inclosed  with  his  fence,  under  a  claim 
Plrtitlei  five  or  ten  acres  of  the  pond  on  lot  two  hundred  and 
i^efity-oiDe^  in  running  down  the  Imes  between  lots  two 
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hundred  and  twenty-nine  and  two  hundred  and  thirtj, 
(claiming  lot  two  hundred  and  twenty-nine,)  and  remainiDg 
in  adverse  possession  seven  years  before  suit  brooght,  it  is 
such  possession  as  will  support  the  statute  of  limitatioi»i 
and  if  seven  years  elai>sed  the  jury  must  fin*  for  defendtnto; 
if  Wiley  in  1845  placed  the  fence  on  lot  two  hundred  tnd 
twenty-nine  by  mistake,  inadvertanoe  or  ignorance  of  th 
true  line,  the  statute  would  not  commence  to  run." 

The  motion  for  a  new  trial  was  overruled  upon  eacli  rf 
the  grounds  taken,  whereupon  plaintiff  excepted  and  aflSfoi 
said  rulings  as  error. 

HiXES  &  HoBBS,  for  plaintiff  in  error. 

Vason  &  Davis  ;  W.  A.  Hawkins,  represented  bf  1 
F.  Lyon;  G.  W.  Warwick,  for  defendants. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  on  the  several  demwarf 
Elizabeth  Warmick,  Joseph  R.  Shipp,  and  of  Sliipp  in  rigK 
of  his  wife,  who  had  intermarried  with  Elizabeth  WarmiA 
the  donor  of  the  land,  against  the  defendants  to  recover  tki 
possession  of  lot  number  two  hundred  and  twenty-nioe* 
the  first  district  of  Lee  county.     On  the  trial  tliejuiyfc"" 
a  verdict  for  the  defendant.     A  motion  was  made  foriM* 
trial  on  the  several  grounds  specified  in  the  record,  wliiA 
was  overruled  by  the  Court,  and  the  plaintiff  excepted.  Th 
defense  relied  on  by  the  defendant  was  the  statute  of  liflui^ 
tions.     The  land  was  granted  to  Elizabeth  Warmick  on  Mj 
13th  December,  1836.     Joseph  R.  Shipp  intermarried 
Elizabeth  Warmick  on  the  31st  January,  1833.    Thb 
was  commenced  on  the  1st  day  of  May,  1853.    The 
ant  claimed  a  title  to  the  lot  of  land  under  a  deed 
Shotwell,  dated  11th  November,  1836.     Wiley  took 
sion  of  the  settlement  of  land  purchased  of  SI 
which  it  is  claimed  the  lot  in  dispute  constitated' 
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ofy)  the  latter  part  of  the  year  ISSG,  and  has  oocupied 
it  since. 

itohell  testified  that  in  March^  1845,  he  saw  such  acts 
mership  on  the  lot  as  tlie  sign  of  timbers  for  cotton 
}  having  been  got,  and  that  there  was  a  fence  of  Wiley^s 
sing  from  five  to  ten  acres  of  the  lot  in  dispute,  that 
'ence  inclosed  a  pond  while  the  fence  of  Wiley,  if  it 
x>ntinued  straight  on  the  line  dividing  lots  two  hundretl 
twenty-nine  and  two  hundred  and  thirty,  would  have 
d  through  the  pond.  Witness  asked  Wiley's  overseer 
he  made  the  fence  around  the  pond,  who  answered  that 
s  to  avoid  going  through  the  water,  that  he  did  not  wish 
'  through  deep  water,  that  it  was  Wiley's  land  anyhow, 
portion  of  the  witness'  answer  as  to  what  Wiley's  over- 
Miid  was  objected  to  and  the  objection  overruled,  which 
ligned  as  error.  The  materiality  of  this  evidence  is  not 
apparent  in  regard  to  the  main  question  of  possession. 
y's  fence  was  upon  the  land,  and  the  statement  of  his 
jeer  only  gives  the  reason  why  it  was  there;  that  reason 
not  alter  or  change  the  location  of  the  fence  on  the  lot 
spute.  But  we  think  this  statement  of  the  overseer  of 
y,  who  was  in  possession  of  the  land  at  the  time,  man- 
;  his  property  for  him  as  his  agent,  was  competent  to 
d  the  adverse  possession  of  Wiley :  Code,  sections  3721, 
•  Shipp,  as  the  husband  of  his  wife,  by  virtue  of  his 
tal  rights  under  the  law  ns  it  existed  at  the  time  of  the 
aencement  of  this  suit,  had  the  legal  right  to  sue  for  the 
and  to  reduce  the  same  to  possession  as  his  property, 
looording  to  the  ruling  of  this  Court  in  JPrescott  &  Pace 
mes  &  Peavy,  29  Georgia  Reports^  58,  he  was  the  only 
n  who  could  legally  do  so,  as  the  title  was  in  him,  and 
D  bis  wife.  The  mistake  of  the  plaintiff  in  error  is  in 
BBnmption  that,  under  the  law  as  it  then  existed,  that 
rife  had  a  separate  estate  in  the  land,  independent  of  the 
IftI  rights  of  her  husband,  against  which  the  statute  of 
itioiis  did  not  run  during  her  coverture.  In  yjew  of 
bcti  of  this  case,  as  disclosed  by  the  record,  and  the 
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charge  of  the  Court  to  the  jury  as  to  the  law  applicaUe 
thereto^  we  find  no  error  in  the  refusal  of  the  Court  to  gnmt 
a  new  trial :  See  WiUy  vs.  Warmock  tt  cU.,  30  Oeorgia  A- 
porta,  701. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


John  H.  Walton,  plaintiff  in  error,  vs.  Jackson  M.  Giu, 
administrator,  defendant  in  error. 

James  Leonard  et  al.,  plaintiffs  in  error,  vs.  Jackson  E 
Gill,  admiuistratori  defendant  in  error. 

WiLLLA.M  J.  WeekeS;  executor,  plaintiff  in  error,  vt,  JlCl- 
SON  M.  Gill,  administrator,  defendant  in  errori 

Where  an  execator  is  saed  as  sach,  in  the  county  of  his  ted(3eBee,iod, 
pending  the  snit,  dies,  and  administration)  de  boniM  non^  \s  gnatid 
upon  the  estate  of  his  testator,  who  lived  and  died  in  a  diffcr«at«ouQ^i 
to  a  citizen  of  the  connty  of  the  testator's  residence,  the  suit  ipind 
the  executor  does  not  abate,  and  a  scire  facias  issued  to  mmdt  ^t  ^ 
ministrator  de  bonis  non^  a  party  to  the  sait,  shonld  not  hire  1»eee 
dismissed  under  the  facts  stated. 

Jurisdiction.  Venue.  Administrator  de  bonis  nm,  cm 
testaviento  annexe.  Before  Judge  Johnson.  Talbot  Superi* 
Court.     March  Term,  1872. 

The  three  above  cases,  involving  the  same  ]>oiu£,  wei4 
heard  and  decided  together.  The  plaintifis  in  error  broeigbt 
suits  against  A.  G.  Ferryman,  as  executor  of  James  Ferryn^i 
deceased,  to  the  Superior  Court  of  Talbot  county.  When  th« 
cases  were  called,  the  following  facts  were  made  to  apt^ear  to 
the  Court:  That  said  A.  G.  Ferryman  departed  this  lifei^ 
1869;  that  his  death  had  been  duly  suggested  of  reooidl 
sdre  facias  served  on  Jackson  M.  Gill,  as  administntiir] 
bonis  non,  cum  testamento  annexe,  upon  the  estate  of  i 
James  Ferryman,  requiring  him  to  show  oaoae  why  befi 
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)e  made  a  party  to  said  suits;  that  James  Ferryman,  at 
ime  of  his  death,  was  a  citizen  of  Marion  county;  that 
will  was  proved  by  A.  O.  Ferryman  and  letters  testa* 
ary  issued  in  said  county ;  that  the  said  A.  G.  Ferryman 
and  had  always  been,  a  citizen  of  the  county  of  Talbot; 
the  said  Gill,  since  the  death  of  the  said  A.  G.  Ferry- 
had  been  appointed  administrator  de,  etc.,  upon  the 
e  of  said  James  Ferryman ;  that  said  Gill  was,  and  had 
ys  been  a  citizen  of  the  county  of  Marion ;  that  scire 
s  had  been  served  upon  said  Gill  by  the  sheriff  of  Marion 
ty.  Upon  this  showing,  plaintiffs  in  error  moved  to  have 
(aid  Gill,  as  administrator,  as  aforesaid,  made  a  party 
kdant  to  each  of  said  causes. 

pon  objection  made,  the  motion  was  overruled  and  plain- 
in  error  excepted  and  assign  said  ruling  as  error. 

H.  WoRRiLL ;  M.  Bethune  ;  G.  N.  Forbes,  for  plain- 
in  error. 

ANDFORD  &  Crawford,  for  defendant. 
isnPGOMERY,  Judge. 

very  clear  that  the  action  against  an  executor  or  ad- 
ator,  as  such,  does  not  abate  on  his  death,  as  a  general 
t  his  successor  is  made  a  party  by  scire  facias:  Code, 
3375,  3380.  It  is  equally  clear  that  the  policy  of  our 
s  a  general  rule,  against  abatement  of  actions  for  any 

r  statute  law,  then,  the  suit  in  this  case  does  not 

Lnd  the  question  is  narrowed  to  the  inquiry,  does  it 

virtue  of  the  7th  paragraph,  section  12,  Article  V., 

nstitution.     That  section,  after  enumerating  what 

be  brought  out  of  the  county  of  a  defendant's  res- 

'8^  ^'all  other  cases  shall  be  tried  in  the  county 

iefendant  resides ;"  grammatically,  resides  at  the 

)e  is  tried.     Suppose  he  removes  out  of  the  county 

;  does  the  suit  follow  him  to  his  new  home^  to  be 

XVI.  39. 
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there  *' tried?"  If  the  letter  of  the  Constitotioo  is  to  be 
adhered  tO;  yes.  What  difierence,  id  principlei  is  tho^e  be- 
tween the  case  supposed  and  the  case  at  bar?  None  is  pe^ 
ceived. 

Judgment  reversed. 


The  Western  and  Atlantic  Railroad,  plaintiff  in  emr, 
V8.  Peter  C.  Harris,  defendant  in  error. 

Where  a  set  of  interrogatories  was  tendered  in  evidence,  and  it  ap- 
peared, from  inspection,  that  the  commissioners  had  taken  thetsivai 
of  the  witness  as  required,  that  he  had  sworn  to  and  sahscribed  to 
them,  that  the  commissioners  had  duly  attached  their  naoMitoi 
proper  certificate  ;  that  afler  this  the  commissioners  had  permitted  thi 
witness  to  add  to  his  answers,  adding  a  new  jurat  and  a  nev  eectifi' 
cate,  but  it  did  not  affirmatively  appear  that  the  addition  wai  at  tk 
same  tin^e  and  place,  and  a  part  of  the  same  transaction: 

Hddj  That  the  addition  was  not  properly  a  portion  of  the  reton. 

Interrogatories.   Before  Judge  Hopkins.   Fulton  Sapcrior 
Court.     October  Term,  1871. 

Peter  C.  Harris  brought  case  against  the  Western  and  Ji* 
lantic  Railroad  for  ^5,000  damages,  alleged  to  have  b«i 
sustained  by  plaintiff  by  reason  of  the  negligence  and  e 
lessness  of  the  defendant  in  the  transportation,  as  a  coini 
carrier,  of  a  blooded  stallion  by  the  name  of  **Brattlebo«i 
from  the  city  of  Atlanta  to  the  town  of  Kingston,  along 
line  of  said  railroad,  by  which  said  stallion  was  pei 
injured. 

Upon  the  trial  the  depositions  of  Julius  A.  Peck, 
Stone,  Augustus  R.  Jones,  and  Peter  C.  Harris,  taken 
one  commission,  were  intro<luced  in  evidence  for  the 
tiff.  The  commission  was  executed  on  the  7th  day  of 
1871,  in  the  usual  form.  Under  the  jurat,  attached 
answers,  was  the  following  language,  to-wit ; 

"  For  further  answer  to  sixth  interrogatory,  P. 
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s:  This  horse  *  Brattleboro ^  belongs  to  that  family  of 
renowned  trotting  horses,  known  as  the  Morgan  breed, 
which  (* Dexter')  was  sold  to  Bonner  for  $30,000. 
eboro'  is,  or  was  remarkable  for  his  speed,  action  and 
nd,  as  a  stallion,  ought  to  command  as  much  as  *Dex- 
•  any  other  horse.  I  am  confident  that  if  this  horse 
leboro'  had  not  been  injured,  he  could  have  commanded 
»r  fifty  mares,  at  $40  each,  per  season,  and  the  said 
when  injured,  was  worth  not  less  than  $3,000.  I 
prefer  raising  from  him  to  any  horse  living. 

(Signed)  "PETER  C.  HARRIS. 

ered,  sworn  to  and  subscribed 
re  us,  7th  April,  1871. 
i)    "  W.  F.  Turner,  Com'r.        [l.  8.] 
"  Joy  F.  Thompson,  Com'r.  [l.  s.]" 

T  the  answers  were  read  the  defendant  moved  to  ex- 
ill  of  the  aforesaid  addition  from  the  consideration  of 
y.  The  motion  was  overruled.  Th«ijury  returned  a 
;  for  the  plaintiff  for  the  sum  of  $3,000  principal,  and 
)0  interest. 

defendant  moved  for  a  new  trial  upon  the  following 
I,  to-wit: 

luse  the  Court  erred  in  not  execluding,  on  defendant's 
,  all  that  part  of  the  answers  of  Peter  C.  Harris,  which 
en  answered  afler  the  formal  execution  of  the  commis- 
le  signature  of  all  the  witnesses  and  of  the  commis- 
,  the  commissioners  having  no  power  to  continue  or 
the  examination  afler  such  formal  closing, 
motion  was  overruled  and  defendant  excepted,  and  as- 
aid  ruling  as  error. 

S.  Bleckley;  Hulsey  &  Tigner,  for  plaintiff  in 


Lbnold;  E.  K  BroVles,  for  defendant.     1.  The  ex- 
I  was  not  taken  in  writing  and  notice  given:  Code,  sec. 
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3836.     2.  Objection  invalid;  if  in  time:    33  Ga.  K,  55; 
Ibid,  122. 

McCay,  Judge, 

This  case  tunis  upon  but  one  point.  Was  it  error  in  the 
Court  to  refuse  to  rule  out  the  addition  made  by  the  com- 
missioners ?  We  are  not  prepared  to  say  that  the  powerof 
the  commissioners  is  exhausted  when  they  have  once  exam- 
ined the  witness  and  a£Sxed  their  signatures  to  the  certifiatei  . 
Under  proper  circumstances  they  may  have  a  right  to  set 
down  additional  answers.  But  in  our  judgment  it  most 
affirmatively  appear  that  the  additional  answer  is  takes  as 
part  of  the  original  transaction,  at  the  same  time  and  plaoe. 
The  other  side  has  a  right  to  ask,  for  instance,  and  know  wko 
is  present  at  the  taking  of  the  answers,  and  if  the  commis- 
sioners may,  at  their  pleasure,  re-examine  the  witness  it  wooM 
be  easy  to  evade  such  questions.  We  think  this  additioD 
formed  no  legal  part  of  the  commissioners'  rep<Nrt,  beeaasett 
failed  to  show  that  it  was  taken  at  the  same  time  and  plae^ 
and  as  part  of  the  principal  examination.  It  is  of  the  ut- 
most importance  that  every  possible  guard  be  thrown  sioqb' 
this  kind  of  testimony  to -avoid  imposition,  and  veiy  rigid 
rules  ought  to  be  held  to.  We  the  more  readily  graDtth 
new  trial  in  this  case,  because,  although  we  do  not  sappoeetln 
was  any  fraud  by  the  commissioners,  yet  the  verdict  is  if«y 
heavy  one  under  the  proof,  and  it  is  clear  that  the  interestiw 
the  State  have  not  been  properly  seen  to  on  this  trial  Vl 
know  this  was  not  the  fault  of  the  attorneys  now  repws*^ 
ing  the  State,  but  it  is  very  apparent  that  somebodjiiM 
blame. 

Judgment  reversed.  * 
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r.  Jones,  plaintiff  in  error,  vs.  Asbury  A.  Adams, 
defendant  in  error. 

re  has  not  been  personal  service  on  the  defendant  in  a  suit  on 
I  account,  the  plaintiff  must  prove  his  claim  to  the  satisfaction 
Dourt  by  competent  testimony  before  he  is  entitled  to  a  judg- 
Ithough  no  issuable  defense  has  been  filed  on  oath.     (R.) 

iient  Service.  Account.  Before  Judge  Clark. 
3u{)erior  Court.    October  Adjourned  Term,  1870. 

le  facts  of  this  case,  see  the  decision  of  the  Court. 

E.  WoRRiLL,  for  plaintiff  in  error. 

GooDE,  for  defendant. 

NER,  Chief  Justice. 

cvas  a  motion  to  set  aside  a  judgment  in  the  Court 
irhich  had  been  obtained  on  an  open  account,  without 
)f  of  the  account  before  the  Court,  the  defendant  not 
)een  pei'sonally  served,  and  the  sheriff's  return  showing 
defendant  had  been  served  by  leaving  a  copy  at  the 
it's  residence.  The  Constitution  of  1868  declares, 
Court  shall  render  judgment  without  the  verdict  of 
n  all  civil  cases  founded  on  contract,  where  an  issua- 
ise  is  not  filed  on  oath,  but  the  Court  must  have  be* 
satisfactory  evidence  of  the  contract.  The  3405th 
>(  the  Code  declares,  that  in  all  cases  of  suits  on  open 
in  the  several  Courts  of  this  State,  where  the  writ 
98  has  been  served  personally,  as  the  law  now  directs, 
efendant,  and  there  is  no  defense  made  by  the  party 
her  in  person  or  by  attorney,  at  the  time  the  case  is 
k1  for  trial,  the  plaintiff  shall  be  permitted  fo  take  a 
as  if  each  and  every  item  were  proved  by  testimony, 
lere  has  not  been  personal  service  of  the  writ  or  pro- 
be defendant  in  a  suit  on  an  open  account,  the  plain- 
t  prove  his  account  to  the  satisfaction  of  the  Court^ 
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by  competent  testimony,  before  ho  is  entitled  to  a  judgmeut, 
although  no  issuable  defense  has  been  filed  on  oatb.  An 
open  account  is  not  such  a  contract  as  the  Constitutioa  ood- 
templates.  To  authorize  the  Court  to  render  judgment  with- 
out proof  on  an  open  account,  there  must  have  been  jxrjowi/ 
service  of  the  writ  or  process  on  the  defendant 
Let  the  judgment  of  the  Court  below  be  affirmed. 


Mayeb  &  Lowenstein,  plaintiffs  in  error,  vs.  The  Chat- 
tahoochee National  Bank,  defendant  in  error. 

A  retarn  of  a  sheriff  upon  a  writ  of  attachment,  which  states  that  hi 
served  a  named  person  ^  ^  personally  "  with  a  summons  of  gtnu^ 
ment,  may  be  amended  so  as  to  show  that  he  served  sach  penoD  m 
president  of  a  bank.  If  the  summons  of  garnishment  has  heenloMi 
and  the  sheriff  is  dead,  the  plaintiff,  on  motion  to  do  so,  shooM  be 
permitted  to  prove  by  a^'tincf 6  testimony  that  the  sommonsofgV' 
nishmeut  was  directed  to  the  person  served  as  president  of  the  bsok. 
If  the  garnishee  denies  it,  he  can  tender  an  issue,  which,  if  foood  ii 
favor  of  the  plaintiff,  will  entitle  him  to  an  order  amending  the  retuii 
'^  so  as  to  make  the  proceedings  conform  to  the  facts.'' 

Garnishment.   Amendment.   Return.   Before  Judge  JoH9- 
BON.     Muscogee  Superior  Court.     May  Term,  1872. 

Mayer  &  Lowenstein  commenced  suit  against  a  firm  doiif 
business  under  the  name  of  McKee  Brothers,  and  sued  oat 
process  of  garnishment  for  the  pur[)ose  of  having  tbefli>l 
served  on  the  Chattahoochee  National  Bank.  Wiien  tk 
cause  was  called  Messrs.  Moses,  Ingram  Ss  Crawford, 
out  appealing  for  the  bank,  moved  that  the  suit  against 
garnishee  abate  on  the  ground  that  the  bank  had  uol 
served,  and  exhibited  to  the  Court  two  returns  of  the 
made  at  diiferent  times,  each  stating  that  he  had  ** 
summons  of  garnishment  personally  upon  H.  H. 
Plaintiffs  proposed  to  prove  that  the  summons  of 
ment  were  directed  to  H.  H.  Eppiug  as  preBi( 
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cl  roove<],  on  such  proof,  to  have  the  returns  amend- 
2  Court  ruled  that  the  sheriff  might  amend  his  re- 
'  he  so  desired,  but  refused  to  allow  the  proof.  It 
litted  that  the  sheriff  who  made  the  returns  was 
J  that  the  summons  of  garnishment  were  lost.  The 
istained  the  motion  of  Messrs.  Moses,  Ingram  & 
1,  and  ordered  that  the  proceedings  of  garnishment 
said  bank  do  abate.  To  which  ruling  counsel  for 
excepted  and  now  assign  the  same  as  error. 

Y  L.  Benning  ;  Grigsby  E.  Thomas,  for  plaintiffs 
Tiie  return  was  amendable  by  parol  evidence : 

.^iions  3447,  3456;  36  Ga.  R.,  602 ;  16  J6.,  198 ;  19 
For  every  right  there  shall  be  a  remedy :  Code, 

3185,  3447  ;  16  Ga.  R.,  198. 

Moses  ;  Ingram  &  Crawford,  for  defendant. 

GOMERY,  Judge. 

ink  this  ease  controlled  by  sections  3456  and  3447 
ode,  and,  as  we  understand  those  sections,  they  com- 
o  reverse  tlie  judgment  of  the  Court  below.     Our 
t  is  fully  set  forth  in  the  head  note, 
lent  reversed. 


L  Kendall  ei  al.,  plaintiffs  in  error,  va.  Mart 
Dow,  defendant  in  error. 

propertj  is  levied  on  which  is  claimed  by  complainant  was  re- 
rom  tiie  lien  of  the  execution  by  a  written  contract,  and  the 
*  said  agreement  are  ambiguous,  and  the  affidavits  as  to  the  in- 
j{  the  parties,  read  on  the  hearing  of  the  motion  for  injanc- 
>  conflicting,  this  Court  will  not  interfere  with  the  discretion  of 
ftcellor  granting  an  injunction.    (R. ) 

will  interfere  by  injunction  where  it  will  prevent  a  maltiplicity 
and  qoiet  the  title  to  a  number  of  lots  of  land  by  one  fiaal 
(B.) 
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Injunction.  Release  of  lien.  Multiplicity  of  suits.  Cloud 
on  title.  Before  Judge  Stbozier.  At  Chambers.  Jane 
8th,  1872. 

Mary  Dow  filed  her  bill  against  John  M.  Kendall  and  C 
R.  Collins,  sheriff  of  Mitchell  county,  containing  the  follow- 
ing material  allegations :  That  complainant,  a  resident  of  the 
city  and  State  of  New  York,  is  the  sole  heir  of  John  M.  Dow, 
late  of  said  city  and  State,  who  recently  died  intestate;  tint 
an  administration  upon  the  estate  of  said  John  M.  Dow  is 
unnecessary,  as  there  are  no  debts  due  by  said  estate;  tint 
John  M.  Kendall  brought  assumpsitagainst  one  William  W. 

Cheever,  to  the Term,  185...,  of  the  Superior  0(mit 

of  Dougherty  county,  upon  which  a  verdict  for  plaintiff  w« 

rendered  at  the Term,  1857,  for$ ,  upon  which 

an  appeal  was  entered  by  said  Cheever;  that  upon  the apped 

trial,  a  verdict  was  rendered  for  the  plaintiff  for  $ » 

that  a  new  trial  was  awarded  by  the  Supreme  CouK;  thift 
the  case  was  pending  for  trial  at  the  June  Term,  1870, of 

said  Court;  that  Cheever  died  on  day  of ,  186J, 

and  George  H.  Cheever,  his  administrator,  had  been  nwdci 
party  defendant ;  that,  under  the  decision  of  the  Supreae 
Court,  plaintiff  would  have  been  unable  to  have  made  out 
his  case;  that  George  H.  Cheever,  administrator  as  aforeaid, 
was  a  non-resident,  and  was  represented  by  Hines  &  Hobbs, 
as  his  attorneys ;  that  John  M.  Dow  was  also  a  non-resideitt 
and  was  represented  by  the  same  attorneys;  that  William V. 
Cheever  had,  by  deeds,  conveyed  to  said  John  M.  Dow,  fa 
a  cash  consideration,  large  amounts  of  lands,  and  amoog^ , 
them  the  lots,  for  the  protection  of  which  this  bill  is  fiM;  i 
that  these  deeds  were  recorded  in  the  county  of  Baker,  \ 
the  twelve  months  allowed  by  law ;  that  the  county  of  ] 
ell  was  carved  out  of  the  county  of  Baker  after  the  ] 
said  deeds;  that  the  deed  to  the  land  in  dispute  ' 
subsequent  to  the  first  verdict  in  the  case  of  John 
dall  V8.  William  W.  Cheever;  that  Thomas  S.  Me 
also  purchased  from  said  W.  W.  Cheever  certain 
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the  title  to  which  was  subsequent  to  said  verdict;  that  said 
Metcalf  had  died,  having  in  his  lifetime  employed  Messrs. 
Hines  &  Hobbs  as  his  attorneys;  that  negotiations  were 
opeDe<i  l)etween  the  parties  interested  for  a  settlement,  which 
resulted  in  the  following  contract: 

"  GEORGIA— Dougherty  County  : 
**  John  M.  Kendall  vs.  William  W.  Cheeveb — Com- 
plaint in  Dougherty  Superior  Court. 

"  Whereas,  the  plaintiff  in  the  above  stated  cause,  hereto- 
fore, to-wit:  at  the  Term,  185...,  of  the  Superior 

Court  of  Dougherty  county,  obtained  a  judgment  at  common 
law  against  said  W.  W.  Cheever,  and  on  which  judgment  an 
appeal  was  entered  by  said  defendant,  which  is  still  pending 
m  said  Court,  and,  whereas,  the  lien  of  said  common  law 
judgment  is  supposed  to  bind  certain  property  hereinafter 
more  fully  set  forth ;  this  agreement,  entered  into  this.  11th 
day  of  August,  1870,  between  Hines  &  Hobbs,  attorneys 
representing  the  estates  of  T.  S.  Metcalf,  Jolin  M.  Dow  and 
ihemselves  of  the  one  part,  and  R.  N.  Ely  and  Vason  & 
Davis,  attorneys  representing  John  M.  Kendall  of  the  other 
part: 

'^  Witneaseth,  that  said  plaintiff,  for  and  in  consideration  of 
the  sum  of  $1,000  to  be  paid  as  is  hereafter  set  forth,  shall, 
vpon  said  payment,  relinquish  the  lien  of  said  common  law 
{ndgment  on  the  said  property  hereinafter  described,  which 
JNud  $1,000  shall  be  paid  as  follows,  the  same  to  be  raised 
firom  the  sale  of  a  portion  of  the  city  lots  belonging  to  the 
€Blate  of  said  Metcalf,  one  half  cash,  the  other  half  in  notes 
•f  ibe  purchasers  of  said  lots  to  be  sold,  with  interest  from 
4ate  of  sales,  and  to  be  due  twelve  months  after  date,  and  in 
^ODaideration  of  said  relinquishment  of  said  common  law 
lodgment,  the  said  Hines  &  Hobbs  agree  to  have  their 
JMmes  stricken  from  the  defense  of  said  cause  at  the  next 
rterm  of  Dougherty  Superior  Court,  and  allow  the  plaintiff 
Nb-dtber  take  a  verdict  for  the  amount  of  the  last  verdict  ob- 
in  said  cause,  or  to  dismiss  the  appeal  as  plaintiffs 
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oouDsel  may  see  fit.  If  the  appeal  is  dismissed  tbe  firRt  ver- 
dict obtained  shall  be  reduced  by  remission  to  the  amouDtof 
the  secoud  verdict.  If  other  parties  should  come  in  to  de- 
fend said  cause,  said  Hines  &  Hobbs  shall  not  be  bound  to 
see  that  the  verdict  is  taken,  they  simply  stipulate  that  they 
will  not  represent  the  defense;  they  further  agree,  in  consid- 
eration of  said  relinquishment  of  said  lien,  when  tliesamii 
raised  from  the  sale  of  lots,  to  pay  said  plaintiff'^s  attoniejf 
the  said  sum  of  $500  in  cash,  and  notes  of  said  purchasenas 
aforesaid  for  $500,  u|k>u  the  payment  of  whicli  to  plaintiff's 
attorneys  the  said  lien  of  said  judgment  shall  be  forever  re- 
leased and  satisfieiion  the  following  property,  to-wit:  alltlut 
pro|)erty  conveyed  by  W.  W.  Cheever  to  Thomas  S.  MelcaU^ 
by  deed,  which  is  of  record  in  the  Clerk's  office  in  Dough- 
erty Superior  Court,  city  lots  forty-two,  forty-four  and  eigh^- 
four  on  Broad  street,  Albany,  Georgia,  and  all  those  lotscoo- 
veyed  by  W.  W,  Cheever  and  C.  H.  Parmalee  to  John  IL 
Dow,  all  of  which  said  deeds  are  of  record. 

''It  is  further  understood  and  agree<l  that  said  sale  of  ioti 
shall  take  place  by  or  before  the  first  day  of  November  next. 
This  August  11th,  1870. 

(Signed,)  "  HINES  &  HOBBS, 

Att'ys  for  T.  S.  Metcalf  «<at 
«  VASON  &  DAVIS, 

Att'ys  for  Kendall" 

Complainant  charges  that  by  said  contract  it  was  distiodlf 
agreed  and  covenanted,  that  if  all  opposition  to  said  OMI 
going  to  judgment  was  withdrawn,  all  lands  conveyed  hf 
William  W.  Cheever  and  Charles  H.  Parmalee  to  said  Mflfr* 
calf  or  said  Dow  should  be  dischargeil  from  the  lien  of  i 
common  law  judgment ;  that  said  contract  is  specific  and] 
itive  in  its  character,  and  free  from  any  ambiguity  or  ( 
and  distinctly  meant  and  was  intended  to  cover  lands  i 
said  William  W.  Cheever  and  Charles  H.  Parmalee,  or< 
of  them;  that  said  agreement  was  acted  upon  and  i 
with,  and  all  opposition  to  said  case  withdrawn ; 
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[endall^  after  obtaining  judgment,  in  violation  of  his  said 
^reement,  has  caused  the  fi,  fa.  b&sed  upon  the  same  to  be 
iken  to  Mitchell  county,  and  has  had  it  levied  upon  said  lots, 
id,  unless  restrained,  will  sell  the  same;  that  complainant 
eing  a  woman  and  a  non-resident,  and  having  no  acquain- 
mce  in  the  State  of  Ceorgia,  is  unable  to  give  security  re- 
aired  by  law  to  interpose  a  claim;  that  said  lots  levied  on 
re  worth  at  least  $10,000,  more  than  twice  the  principal  and 
iterest  due  upon  said  fi.  fa.^  which  she  is  willing  the  Court 
lall  hold  subject  to  any  damages  said  Kendall  may  recover 
Y  reason  of  delay ;  that  said  Kendall  is  unable  to  respond 
1  damages  for  the  loss  that  will  accrue  to  complainant  if  said 
»t8  are  sold ;  that  said  Kendall,  by  the  violation  of  his  said 
;reeraent,  has  casta  cloud  upon  complainant's  title;  that  oom- 
lainant  is  willing  to  abrogate  said  contract  upon  being  placed 
I  the  position  she  occupied  at  the  time  it  was  entered  into; 
rayer,  that  the  said  fi,  fa,  be  perpetually  enjoined  as  to  all 
inds  conveyed  unto  John  M.  Dow  by  said  William  W. 
Ibeever  and  Charles  H.  Parmalee,  or  either  of  them ;  that 
le  levy  by  C.  R.Collin8,  sheriff,  be  enjoined  from  proceeding 
>  sale;  that  said  contract  be  fully  enforced;  that  the  writ  of 
ibpcena  may  issue;  complainant  waives  all  discovery. 
The  defendant,  John  M.  Kendall,  answered  said  bill,  sub- 
bautially,  as  follows,  to-wit :  Defendant  denies  that,  under 
le  decision  of  the  Supreme  Court  in  the  case  of  John  iL 
Zendall  V8.  George  H,  Cheever^  administrator,  he  would  have 
Ben  unable  to  recover ;  defendant  had  no  knowledge  that  in 
le  settlement  set  forth  in  said  bill  John  M.  Dow  was  a 
arty ;  that  he  has  no  recollection  of  any  negotiations  in  re- 
ition  to  his  interests  or  rights ;  that  said  Dow  made  no  con- 
BBBion  or  payment  to  release  his  property  from  the  lien  of 
lid  judgment;  that  it  was  unknown  to  defendant  and  his 
Nliisel  that  said  Dow  was  the  owner  of  the  lands  levied  on ; 
lat  he  understood  that  Messrs.  Hines  &  Hobbs,  in  said  ne- 
Oliaiions,  only  represented  said  George  H.  Cheever,  admin- 
ilntor  as  aforesaid,  and  the  estate  of  Thomas  S.  Metcalf^ 
rfaioh  said  latter'estate  held  a  considerable  number  of  city 
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lots  in  Albany,  which  were  subject  to  the  lien  of  said  judg- 
ment; that  the  agreement  for  the  release  of  said  property 
was  made  for  the  consideration  therein  stated ;  that  before 
said  contract  was  entered  into,  R.  N.  Ely,  Esq.,  one  of  de- 
fendant's counsel,  had  a  memorandum  letter  from  the  reeords 
of  the  Superior  Court  of  Dougherty  county,  showing  thai 
Parmalee  &  Cheever  conveyed  to  said  John  M.  Dow,  on  Oc- 
tober 15th,  1858,  lots  of  land  numbers  thirty,  thirty-ooei 
fifty,  fifty-one,  fifty-two  and  seventy-one  in  the  first  district 
of  said  county,  which  was  subsequent  to  said  first  judgment; 
that  when  the  agreement  was  prepared  by  Messrs.  Hines  A 
Hobbs  the  stipulation  was  inserted  therein  releasing  the  lieo 
of  said  judgment,  not  only  on  the  property  conveyed  losaid 
Metcalf,  but  also  on  '^all  those  lots  conveyed  by  W.  W. 
Cheever  and  C.  H.  Parmalee  to  John  M.  Dow ;"  thai  this 
stipulation  would  have  been  rejected  had  it  not  been  tbit 
Charles  H.  Parmalee  was  interested  therein,  and  it  was  con- 
sidered a  small  matter  from  the  fact  that  said  lands  were  of 
but  little  value,  and  tiiere  being  other  property  more  than 
sufficient  to  pay  respondent's  debt;  defendant  denies  that 
John  M.  Dow  was  a  party  to  said  negotiations,  or  contribo- 
ted  anything,  or  paid  any  consideration  whatever  for  the 
agreement  of  this  defendant  to  release  the  lien  of  said  judg- 
ment on  his  profierty ;  that  said  agreement  was  only  inteodd 
to  cover  the  lands  jointly  conveyed  by  W.  W.^Cheeverand 
C.  H.  Parmalee,  situate  in  the  county  of  Dougherty,  andael 
forth  in  said  memorandum ;  that  said  contract  was  not  is* 
tended  to  include,  and  does  not  include,  the  lands  levied  Qt| 
for  it  was  then  unknown  to  defendant  or  his  counsel  thil 
said  lands  were  ever  owned  by  W.  W.  Cheever,  or  that  ki*  i 
ever  sold  them ;  that  said  lands  lie  in  Mitchell  and  not  ii 
Dougherty  county,  and  were  not  conveyed  by  said  CheeMl^j 
&  Parmalee  to  Dow,  but  only  by  W,  W.  Cheever  tot 
Dow;  that  defendant  is  not  insolvent;  that  John  M*'] 
was  never  a  party  to  the  case  of  Kendall  tw.  Cfteerw,  i 
istrator,  and  that  no  one  else  but  said  Cheever,  admioil 
did  or  could  make  any  defense  thereto;  ttfkt  Messrs  1 
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Hobbe  assured  this  defendant  that  said  agreement  made 
ith  said  Metcalf,  as  set  forth,  did  not  and  would  not  pre- 
mt  this  defendant  from  making  his  money  out  of  any  of 
le  property  tlmt  had  been  sold  by  said  Cheever  since  said 
8t  verdict,  excepting  that  released  by  him  ;  that  said  Hines 
Hobbs  said  that  the  reason  that  they  had  to  make  said 
rangement  was  to  enable  them  to  sell  Metcalf's  lands  in 
Ibany,  and  that  the  estate  of  Metcalf  was  willing  to  pay 
L,000,  to  attain  this  end. 

Defendants  filed  also  a  demurrer  to  said  bill.  The  motion 
r  injunction  and  the  demurrer  were,  by  consent,  heard  to* 
(ther.  Affidavits  were  read  sustaining  both  the  bill  and 
lawer.  The  demurrer  was  overrule<l  and  the  writ  of  in- 
Dction  ordered  to  issue  as  prayed  for ;  whereupon  defend- 
itB  excepted,  and  assigns  said  rulings  as  error. 

R.  N.  Ely  ;  Vason  &  Davis,  for  plaintiffs  in  error. 
Hines  &  Hobbs;  G.  J.  Wright,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainant  as  the  sole  heir-at- 
vr  of  John  M.  Dow,  against  the  defendant,  praying  for  an 
janction  to  restrain  the  sale  of  twenty-six  lots  of  land  in 
e  eounty  of  Mitchell,  which  had  been  levied  on  as  the  prop- 
ty  of  Cheever  to  satisfy  a  judgment  obtained  in  favor  of 
endall  vs.  Cheever.  After  hearing  the  parties  on  a  rule  to 
ow  cause  the  Court  granted  the  injunction  prayed  for  in 
mplainant's  bill ;  whereupon  the  defendant  excepted.  It 
spears  from  the  record  in  this  case,  that  prior  to  the  11th 
y  of  August,  1870,  that  Kendall,  the  defendant,  had  ob- 
Incd  a  common  law  judgment  against  the  administrator  of 
illiam  W.  Cheever,  which  bound  the  property  of  said 
fteever,  for  the  payment  thereof,  including  the  lands  now 
ried  on  in  the  county  of  Mitchell,  which  lands  had  been 
DV«yed  to  Dow,  the  complainant's  intestate,  by  William  W, 
iMver,  in  his  lifetime,  for  a  valuable  consideration.  On  the 
Ah  day  of  August^  1870,  Messrs.  Hines  &  Hobbs,  the  attor- 
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neys  of  Jolm  M.  Dow  et  aly  and  Messrs.  Vason  &  Davis,  the 
attorneys  of  Kendall,  entered  into  a  written  agreement  for  the 
settlement  and  adjustment  of  the  claims  of  the  respective p•^ 
ties  represented  by  them  as  attorneys  at  law  in  the  case  stated. 
The  preamble  to  the  agreement  recites,  afler  stating  the  esse  cf 
John  M.  Kendall  vb.  William  W.  Cheever,  complaiot  ii 
Dougherty  Superior  Court,  that  whereas,  the  plaintiffin  the 

abovestated  case  heretofore,  to-wit:  at  the Term,  185...,  of 

the  Superior  Court  of  Dougherty  county,  obtained  a  judgnicat 
at  common  law  against  said  W^.  W.  Cheever,  on  which  jodp- 
ment  an  appeal  was  entered  by  said  defendant,  which  is  still 
pending  in  said  Court,  and  whereas,  the  lien  of  said  comnioi 
law  judgment  is  supposed  to  bind  certain  property  hereioaA 
ter  set  forth."  The  agreement  then  provides  that  in  consid- 
eration of  the  payment  of  8l»000,  that  the  plaintiff  may  take 
a  verdict  for  the  payment  of  the  last  verdict  obtained  in 
said  cause  or  dismiss  the  appeal,  as  plaintiff's  counsel  mtj 
see  fit.  In  consideration  of  the  payment  of  $1,000,  to  be 
raised  and  paid  as  stipulated  in  the  agreement  to  said  plain- 
tiff's attorneys,  the  said  lien  of  said  judgment  shall  bef<»* 
ever  released  and  satisfied  on  the  following  property,  to-wit: 
all  that  property  conveyed  by  W.  W.  Cheever  to  Thomas  & 
Metcalf  by  deed  which  is  of  record  in  the  Clerk's  office  in 
Dougherty  Superior  Court,  city  lots  forty-two,  forty-few 
and  eighty-four,  on  Broad  street,  Albany,  Greorgia,  and  all 
those  lots  conveyed  by  W.  W.  Cheever  and  C.  H.  Parmak^ 
to  John  M.  Dow,  all  of  which  said  deeds  are  of  record.  Tbe 
question  in  dispute  between  the  parties  is,  whether  bya&ir 
construction  of  this  agreement  it  was  the  intention  of  Al 
parties  to  it  that  the  lien  of  Kendall's  judgment  against  til 
property  of  W.  W.  Cheever,  in  consideration  of  the  payncrf  I 
to  him  of  $1,000,  should  be  released  and  satisfied  as  to  all  Mj 
lots  of  land  conveyed  by  W.  W.  Cheever,  by  deed,  to  i 
M.  Dow,  (including  the  lands  in  Mitchell  county,)  or  wh 
it  was  the  intention  of  the  parties  to  relinquish  the  Vk 
Kendall's  judgment,  only  to  such  lots  of  land  as  had  i 
jointly  conveyed  by  Cheever  and  Parmalee  to  Dow. 
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lieariDg  of  the  motion  for  the  injunction  several  affidavits 
were  read  in  evidence  to  the  Court,  including  the  affidavits 
of  the  attorneys  who  made  the  agreement  as  to  what  was  the 
meaning  placed  on  tlie  contract  by  the  parties,  and  understood 
by  them,  at  the  time  it  was  made,  under  the  provisions  of 
tlie  2714th  section  of  the  Code.  Upon  this  point  in  the  case 
the  evidence  was  conflicting. 

It  was  manifestly  the  intention  of  the  parties  to  releaseand 
satisfy  the  plaintiff's  judgment  Hen  on  Cheever's  property, 
ind  the  words  of  the  agreement  are  broad  enough  to  cover 
ill  the  lots  of  land  conveyed  by  Cheever  to  Dow  by  deeds, 
then  of  record,  as  well  as  all  the  lots  conveyed  by  Parmalee 
to  Dow  by  deeds  of  record,  unless  it  was  the  intention  and 
understanding  of  the  parties  at  the  time  that  the  release  of 
the  lien  of  the  plaintiff's  judgment  should  only  extend  to 
lach  lots  of  land  as  were  conveyed  jaintly  by  Cheever  and 
Parmalee  to  Dow.  Parmalee  does  not  appear  to  have  been  a 
Murty  to  the  suit  whicli  was  the  subject  matter  of  the  settle- 
nent.  The  subject  matter  of  the  settlement  was  the  release 
ind  satisfaction  of  the  plaintiff's  judgment  lien  against  the 
property  conveyed  by  Cheever,  and  if  it  was  the  intention 
md  understanding  of  the  parties  to  the  agreement  that  the 
relinquishment  of  the  plaintiff's  judgment  lien  should  be  re- 
fbrioted  and  confined  only  to  such  lots  of  land  as  were  jointly 
Mmveyed  by  Cheever  and  Parmalee,  that  is  a  question  of  ev- 
kdeooe  which  should  be  submitted  to  the  jury  on  the  final 
^ring  of  the  cause. 

1  In  our  judgment,  the  words  of  the  agreement,  when  con- 
lidered  in  relation  to  the  subject  matter  of  it,  do  not  neceS' 
piiVy  require  the  construction  insisted  on  by  the  plaintiff  in 
|Ror«  In  view  of  the  statement  of  facts  alleged  in  the  com- 
llainant's  bill,  her  remedy  in  a  Court  of  law  would  not  be 
p adequate  and  complete  as  in  a  Court  of  equity;  it  will 
iPBVent  a  multiplicity  of  suits  by  quieting  the  title  to  a  num- 
W9f  of  lots  of  land  by  one  final  decree,  and  remove  a  cloud 
||em  her  title,  if  the  allegations  in  her  bill  be  true. 
».Iiet  the  judgment  of  the  Court  below  be  affirmed. 
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Martin  New,  plaintiff  in  error,  vs.  Camille  LeHahdt 
defendant  in  error. 

j  1.  The  written  notice  required  by  section  8987  of  the  Code,  to  be  pveB 
1  by  the  plaintiff  in  certiorari  to  the  opposite  party  in  interest,  need  not 
appear  of  record,  if  there  is  a  waiver  in  writing  of  the  notice. 
2.  Under  section  3956  of  the  Code,  a  possessory  warrant  lies  at  the  is* 
stance  of  the  party  injared,  in  two  classes  of  cases :  First,  where  Hf 
personal  chattel  has  been  taken,  enticed  or  carried  away,  either  liy 
fraud,  violence,  seduction  or  other  means  from  the  possession  of  thi 
party  complaining.  Secondly,  where  such  personal  chattel, 
recently  been  in  the  quiet,  peaceable  and  legally  acquired 
of  the  complaining  party,  has  disappeared  without  his  consent  IsAt 
first  class  of  cases  no  lapse  of  time  will  bar  the  plaintiff's  right  to  i» 
cover,  if  he  makes  out  his  case  in  other  respects,  where  the  defeodut 
fails  to  show  that  such  property  has  been  in  his  quiet  and  peaeesUi 
possession  for  four  years  next  immediately  preceding  t)ie  issuing  of  tie 
warrant,  or,  perhaps,  in  the  quiet  and  peaceable  possesrion  for  ikt 
length  of  time,  of  those  under  whom  he  claims. 

Certiorari.  Notice.  Possessory  warrant.  Statute  <^IiQk- 
itations.  Before  Judge  Gibson.  Richmond  Superior  Cooit 
January  Term,  ]872. 

Martin  New  sued  out  a  possessory  warrant  for  a  bone  in 
the  possession  of  Camille  LeHardy.  The  case  was  tried  be- 
fore Eichard  W.  Maher,  a  Justice  of  the  Peace,  on  May  13th| 
1871. 

The  evidence  disclosed  that  plaintiff  was  in  [>06se88ioD  of 
the  horse  at  Shultz  Hill,  in  South  Carolina,  in  May,  1865; 
that  the  horse  was  taken  about  that  time  from  his  possessioiii 
without  his  knowledge  or  consent;  that  plaintiff  next aur 
the  horse  in  possession  of  defendant  in  Augusta,  Greoigi%, 
some  two  weeks  before  the  trial,  and  demanded  posseaBionct^ 
May  3d,  1871 ;  that  defendant  purchased  the  horse  inSoa%. 
Georgia,  in  July,  1870,  and  had  been  in  i)osse8aion  evai 

The  Justice  of  the  Peace  awarded  the  possession  of  1 
horse  to  the  plaintiff.     The  defendant  carried  the 
writ  of  certioran,  to  the  Superior  Court  of  Richmond  i 
When  the  oase  was  called,  the  defendant  in  certiorari  i 
to  dismiss  the  writ,  because  written  notice  of  the  I 
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lie  petition  for  certiorari^  and  of  the  time  and  place  of  hear- 
og,  had  not  been  given  to  said  defendant.  It  was  admitted 
ty  defendant  that  a  waiver,  in  writing,  of  said  notice  had 
)een  taken  by  plaintifif  in  certiorari^  but  he  insisted  that  the 
VTit  should  be  dismissed,  because  the  waiver  did  not  appear 
if  record.  The  motion  was  overruled  by  the  Court  and  de- 
endant  excepted. 

The  Court  rendered  the  following  decision :  ''  The  certio- 
rari in  this  case  is  sustained,  and  the  judgment  and  order  of 
he  magistrate  in  the  Court  below,  ordering  the  property  into 
she  possession  of  Martin  New,  he  not  having  been  recently 
n  the  possession  of  the  horse,  nor  shown  a  clear  right  to  the 
Mine,  is  set  aside  and  reversed.'' 

The  defendant  excepted  to  the  said  judgment  and  assigns 
Jie  rulings  aforesaid  as  error. 

Makcellus  p.  Foster,  represented  by  H.  Clay  Foster, 
inr  plaintiff  in  error.  1st.  The  refusal  of  the  Court  to  dis- 
DiflB  the  certiorari^  on  tlie  ground  that  it  did  not  appear  from 
lie  record  that  the  notice  required  by  law  had  been  given  or 
Mived,  was  error:  Code,  section  3987;  Pamphlet  Decisions 
lop.  Ct.  Ga.,  1871,  p.  78,  last  publication;  L.  J.  Glenn  & 
Ion  w.  Wra.  C.  Shearer  et  al.  2d.  The  Court  erred  in  sus- 
tf  oing  the  certiorari,  on  the  ground  that  it  did  not  appear 
Kfllft  the  plaintiff  was  recently  in  the  possession  of  the  prop- 
IP^  claimed :  Code,  sections  3956,  3961 ;  22  Ga.,  319,  321. 
jUlL  The  Court  erred  in  sustaining  the  certiorari,  on  the 
ind  that  the  decision  of  the  Justice  was  unsupported  by 
.evidence:  29  Ga.,  628;  28th,  484;  28th,  320;  28th, 
10th,  603 ;  18th,  13 ;  14th,  286  ;  6th,  276. 

3BNE  Snead,  represented  by  the  Reporter,  for 
If-^kfendant 

MSRY,  Judge. 

Jud^jd  Lumpkin  has  somewhere'said  that  a  party  may 
ovcsything,  ev^ii  a  trial^  by  confesBion  of  judgment  or 
TouxhYu  40. 
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plea  of  guilty.  Surely  there  is  nothing  peculiar  in  the  writ- 
ten notice  required  to  be  given  of  the  sanction  of  a  writ  oi 
certiorari  that  takes  it  out  of  so  sweeping  a  rule-^the  waiver 
itself  being  in  writing. 

2.  lu  this  case  the  plaintiff  lost  his  property  some  six 
years  before  he  sued  out  his  possessory  warrant.  The  hone 
then  had  not  been  ^'  recently  "  '^  in  the  quiet,  peaceable  and 
legally  acquired  possession  '^  of  the  plaintiff.  But  there  ii 
another  class  of  cases  in  which  a  possessory  warrant  wiU  Vit, 
to-wit :  where  '^  any  personal  chattel  has  been*  taken,  «itioel 
or  carried  away  either  by  fraud,  violence,  seduction  or  other 
means,'  from  the  possession  of  the  party  complaining,''  Ii 
this  class  of  cases  no  lapse  of  time  will  bar  the  plaintiff  if 
he  makes  out  his  case  in  other  respects,  unless  the  defendant 
shows  that  he  has  been  in  possession  for  four  years  next  inn 
mediately  preceding  the  issuing  of  the  warrant.  But  the 
onus  is  on  the  defendant.  Perhaps  if  he  show  that  he  lad 
those  under  whom  he  claims  has  been  in  possession  for  thit 
length  of  time  it  will  suffice.  In  this  case  the  defendant  htf 
shown  neither. 

Judgment  reversed. 


James  C.  Cook,  plaintiff  in  error,  vs.  The  North  aW> 
South  Railroad  Company,  defendant  in  error. 

Where  a  bill  was  filed  settiD£  ap  that  the  complainant  had  conwtijti  M 
deed  to  a  railroad  company  for  laying  and  using  its  track,  one  hnW 
feet  width  of  the  land  through  his  plantation,  and  trusting  totktf' . 
snrances  of  the  president  of  the  road,  that  proper  stock-gapi  iko!"  | 
be  erected,  as  they  might  be  needed,  had  neglected  to  put  in  tbi  Wj 
any  stipulation  as  to  the  gaps,  and  the  bill  prayed  that  the  c 
might  be  enjoined  from  running  the  cars  and  using  the  land  iib(3i 
"gaps'*  were  erected : 

Heldf  That  the  injunction  was  properly  refused  by  the  Ja4g%< 
though  there  might  be  equity  in  the  bill. 

Injunction.   Railroads.    Stock-gaps.    Before  Judge  J 
SON.    Muscogee  county.    At  Chambers.    Jnne  8tb,  II 
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James  C.  Cook  filed  his  bill  against  the  North  and  South 
iilroad,  ooDtaiDing,  substantially^  the  following  averments : 
lat  said  defendant  located  its  railroad  through  certain  in- 
>sed  lands  of  complainant ;  that  when  said  defendant  was 
out  to  locate  said  road  through  complainant's  property,  he 
d  William  A.  McDougald,  the  president  of  defendant,  rode 
rough  said  lands  and  complainant  pointed  out  their  situa- 
m,  connection  and  fences,  and  called  his  attention  to  the 
3t  that  if  th^  railroad  should  run  through  said  inclosures, 
would  cause  breaks  in  the  fences  through  which  cattle  and 
her  animals  might  pass;  that  said  McDougald  then  and 
ere  assured  complainant  that  defendant  would  make  stock 
ps  at  each  and  every  place  where  the  railroad  would  cut  or 
rike  said  fences,  and  that  these  assurances  were  repeated  on 
bsequent  occasions ;  that  not  long  aflerwards,  the  said  de- 
adant  located  its  railroad  in  such  a  way  as  to  make  four 
tcrsections  of  the  fences,  and,  in  constructing  its  road-bed, 
IS  made  gaps  at  said  intersections  through  which  cattle  pass ; 
at  said  defendant  has  not  constructed  stock-gaps  at  said  in- 
rsections,  and,  on  the  contrary,  has  refused  to  construct  the 
me ;  that  when  said  railroad  was  located,  a  question  as  to 
le  right-of-way  arose  between  complainant  and  defendant, 
hich  was  referred  to  arbitration  ;  that  one  arbitrator  awarded 
ft  complainant  $4,000,  and  the  other  $3,000,  and  before  call- 
-in an  umpire,  submitted  their  conclusions  to  complainant 
ttd  defendant;  that  complainant  and  defendant,  through  its 
Imsaid  president,  agreed  to  dispense  with  an  umpire,  and 
K  the  award  should  be  for  $3,500,  and  that  the  defendant 
lid  construct  cattle-gaps  at  the  said  four  intersections,  and 
lid  aldo  make  a  crossing  for  complainant  over  said  rail- 
at  a  point  above  said  indosures,  where  complainant's 
road  crossed ;  that  on  September  20th,  1871,  relying 
RHi  the  aforesaid  assurances,  and  believing  them  binding  on 
M  defendant,  complainant  executed  a  deed  to  said  defend- 
%  eonveying  the  right-of-way,  one  hundred  feet  wide, 
^tlgh  said  land ;  that  if  the  said  William  A.  McDougald, 
Kident  of  defendant,  did  not  believe  the  assurances  and 
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promises  aforesaid  to  be  valid  and  binding  on  said  defendant, 
it  was  his  duty  to  have  communicated  this  to  coniplainaQt, 
and  that  his  neglect  to  pursue  this  course  was  a  fraud  apoa 
complainant ;  that  in  executing  said  deed,  complainant  acted 
on  his  belief,  as  above  stated,  and  but  for  this  belief,  he  would 
never  have  made  the  deed.  Prayer,  that  said  defendant  be 
compelled  to  construct  cattle-gaps,  as  promised ;  that  defend- 
ant be  enjoined  from  running  cars  or  engines  on  said  railroad, 
and  from  using  the  same  in  any  way,  until  said  defeodaot 
shall  have  constructed  the  cattle-gaps,  as  aforesaid,  and  shall 
have  permitted  complainant  to  join  his  fences  to  the  same; 
that  said  defendant  be  enjoined  from  using  said  railroad  until 
some  bridge  or  crossing  be  constructed  at  the  intersection  of 
said  railroad  with  complainant's  mill  road;  that  the  writ  of 
subpoena  may  issue. 

The  answer  of  defendant  is  unnecessary  to  an  understand- 
ing of  the  decision  of  the  Court. 

On  June  8th,  1872,  the  Chancellor  refused  the  injunction 
and  complainant  excepted. 

Henry  L.  BENNiNG,for  plaintiff  in  error. 

Blandford  &  Crawford,  for  defendant. 

McCay,  Judge. 

We  are  not  called  upon  to  say  there  is  no  equity  in  tlA 
bill.     Perhaps  there  is;  a  jury  might  find  fraud  in  tliesepn* 
ceedings,  or  breach  of  confidence.     The  question  before  ui% 
simply,  whether  the  Judge  has  done  wrong  in  refusing  I 
junction.     Without  doubt  the  complainant  is  guilty  of  i 
ligence  in  not  seeing  more  closely  to  what  he  was  aboilt^^l 
he  does  not  come  before  the  Court,  asking  its  extr 
interposition,  without  fault.     Nor  does  he  show 
immediate,  irreparable,  prospective  injury  as  to  den 
injunction.     The  truth  is,  he  is  rather  seeking,  by  in 
to  ask  the  Court  to  so  act  as  will  compel  the  de 
build  the  stock-gaps^  a  power  the  Court  rarely,  if  < 
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ertakes.  Besides,  though  the  railroad  company  is  a  private 
>rporation,  yet  it  exists  for  the  public  good,  and  to  grant 
lis  injunction  will  not  only  restrain  the  defendants,  but  will 
B  a  great  puWic  evil.  It  ought  to  be  a  strong  case  to  jus- 
fy  the  interposition  of  the  Judge  to  do  the  thing  asked. 
ie  do  not  think  this  is  such  a  case,  and  Judge  Johnson  did 
3t  abuse  his  discretion  in  refusing  the  injunction. 
Judgement  affirmed. 


TnxARY  B.  Frazer,  i)laintiff  in  error,  vs.  George  T. 
Jackson,  defendant  in  error. 

bona  fide  purchaser  of  the  absolute  title  to  personal  property  without 
notice  of  any  unforeclosed  statutory  lien  upon  it  takes  the  same  di- 
vested of  any  such  lien.  Our  statutory  lien  laws  secure  priority  of 
judgment  to  favored  classes  of  debts  out  of  certain  property/  of  the 
person  who  incurred  the  debts.  When  such  property  passes  into  the 
hands  of  a  bona  fide  purchaser  without  notice  and  before  foreclosure, 
it  is  no  longer  the  property  of  the  person  incurring  the  debt,  and  not 
having  gone  into  the  possession  of  one  affected  with  notice  the  lien  is 
bft. 

Steamboat  lien.  Bona  fide  purchaser.  Before  Judge  GiB- 
OiN.    Kichmond  Superior  Court.    January  Term,  1872. 

;  Hillary  B.  Frazer  instituted  proceedings  to  enforce  a  lien 
a  Ilie6t^amlx)at  Wave  for  personal  servicer  rendered  on  said 
|M  while  in  the  service  of  the  People's  Daily  Line,  a  cor- 
Hhiiion  created  under  the  laws  of  the  State  of  Georgia. 
»:lien  was  foreclosed  and  the  execution  levied  upon  said 
» which  was  claimed  by  George  T.  Jackson.  Similar 
3iDg8  were  instituted  in  favor  of  David  A.  Philpot 
[Oliver  I. ISeago  against  the  steamboat  Clyde,  which  was 
fiolaimed  by  George  T.  Jackson.  The  last  two  cases,  by 
it,  were  to  abide  the  result  of  the  first. 
I  cases  were  submitted  to  the  Court  upon  the  following 
I  statement  of  facts : 
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"Tliat  the  People's  Daily  Line  owned  the  steamboats 
Clyde  and  Wave,  from  their  construction  until  May  18tli, 
1871,  when  they  sold  them  to  William  H.  Scott;  that  Wil- 
liam H.  Scott  sold  them  to  George  T.  Jackson  on  May  Slst, 
1871 ;  that  Jackson  purchased  in  good  faith  without  8iiy 
knowledge  of  the  debts  due  the  plaintiffs,  Frazer,  Pbilpot 
and  Seago,  which  are  sought  to  be  enforced  against  the  steam- 
boats; that  the  lien  fi.fas.  of  Philpot  and  Seago  were  levied 
upon  the  steamboat  Clyde  on  July  22d,  1871 ;  that  the  lien 
fi.fa.  of  Hillary  B.  Frazer  was  levied  on  the  steamboat 
Wave  on  September  27th,  1871." 

The  Court  held  that  the  several  judgments  having  beeo 
obtained  subsequent  to  the  purchase  of  said  Ixvats,  thece 
could  be  no  lien  to  defeat  a  bona  fide  purchaser  for  valne^ 
aud  that  said  boats  were  not  subject  to  said  execution. 

To  which  decision  Hillary  B.  Frazer  excepted  aud  asBigos 
the  same  as  error. 

Barnes  &  Gumming  ;  H.  Clay  Foster,  for  plaintiff  in 
error.  1st.  The  lien  attached  from  the  j>erformance  of  the 
service:  Code,  sections  1968,  1969;  Acts  of  1869,  p.  135; 
43  Ga.  R.,  11  ;  Camp  &  Kemp  vs.  S.  Mayer,  assignee,  de- 
cided July  Term,  1872. 

Frank  H.  Miller,  for  defendant.     1.  That  he  can  at- 
tack the  validity  of  process  levied  on  his  property:  Philli|ii 
V8.  Hyde,  decided  March  12,  1872;  37  Ga.,  681 ;  l8t,317; 
30th,  450;  6th,  515.     2.  That  steamboat  liens  take  eM, 
from  date  of  judgment  of  foreclosure;  30  Gra.,  465;  4fAii 
540.     3.  That  the  fact  being  admitted  that  Jackson  owtflj 
the  boats  for  some  time  before  foreclosure  of  liens  thei 
must  be  illegal,  because  the  allegations  in  the  affidavit  of  I 
demand  for  payment  of  the  president  of  the  People's] 
Line,  as  owner,  is  untrue.     4.  It  is  only  judgmeoto  i 
have  liens  on  personal  property  for  two  years :  Cod^  i 
3525.     5.  Steamboat  liens  can  in  no  event  last  over  I 
months,  aud  where  the  interest  o£  bona  fide  purchaaeiikl 
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out  notioe,  is  afTected^  the  record  must  show  by  bill  of  par- 
ticulars^ or  otherwise^  when  the  lien  is  claimed  to  have  com- 
menced :  6  Ga.,  159-170;  Tth^  66.  6.  A  sale  under  steam- 
boat liens  conveys  good  title  as  against  those  who  owe  the 
debt,  and  still  own  the  boat:  40  Gtt.,  180.  7.  Steamboat 
liens  are  in  derogation  of  common  law,  and  strictly  construed : 
1  Kelly,  317.  8.  A  bona  fide  purchaser  of  a  steamboat,  for 
value,  without  notice  of  liens,  which  were  not  foreclosed  until 
months  after  the  purchase,  will  be  protected:  39  Ga.,  352; 
40th,  157,  540;  34th,  454;  Code,  section  3064;  39  Ga., 
18 ;  41st,  208;  32d,  297;  27th,  515.  9.  The  persons  claim- 
ing the  liens  were  the  captains  and  mate  formerly  running 
the  boats.  Tliese  are  maritime  liens,  and  are  not  such  as  are 
provided  for  by  the  Constitution  of  this  State,  and  which  a 
State  Court  can  enforce.  43  N.  Y.,  554;  4  Wal.,  411,  555; 
7  Wal.,  624-6;  39  N.  Y.,  19.  10.  All  liens  upon  personal 
property,  not  granted  by  the  Constitution,  other  than  judg- 
ment liens,  are  void  as  against  bona  fide  purchasers,  who  re- 
ceived possession  of  the  property  at  the  time  of  purchase, 
without  notice  of  the  lien. 

Moin?aoM£RY,  Judge. 

The  facts  in  this  case  show  the  defendant  in  error  to  be  a 
bona  fide  purchaser  of  the  steamboats  on  which  the  lien  has 
beeo  attempted  to  be  foreclosed,  and  that  he  became  such 
Ibefere  any  attempt  at  foreclosure,  without  notice  of  thd  ex- 
faitenoe  of  the  debts  of  his  vendors  now  sought  to  be  enforced 
tiost  his  property.  The  case,  both  as  to  fact  and  princi- 
i%  seems  to  be  identical  with  that  of  Bose  &  Company  V8, 
fp  40  Georgia,  156,  and  must  be  controlled  by  it. 
Judgment  affirmed. 
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E.  L.  Hudson,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  error. 

A  written  nccnsation  in  the  County  Gourti  charging  the  defendaatvitk 
employing  the  servants  of  another,  must  state  the  name  of  the  penoB 
in  whose  employ  the  servants  were  at  the  time  of  such  illegal  act,  and 
if  the  defendant  employed  the  servants  by  an  agent,  the  name  of  neb 
agent  must  be  set  forth.     (R.) 

Criminal  law.  Employing  servants  of  another.  WriUen 
aocusation.  Before  Judge  Strozier.  Dougherty  Superior 
Ck)urt.     December  Term,  1871. 

Plaintiff  in  error  was  put  upon  trial  in  the  District  Cbart 
for  Dougherty  county  u[)on  the  following  written  aocuaatioo: 

"GEORGIA — ^Dougherty  county. 

"Peter  McLaren,  in  the  name  and  behalf  of  thedtittoi 
of  Georgia,  charges  and  accuses  £.  L.  Hudson,  of  the  coud^ 
and  State  aforesaid,  with  the  offense  of  misdemeanor.  For 
the  said  E.  L.  Hudson,  on  the  17th  day  of  June,  1871,  in 
the  county  aforesaid,  did,  then  and  there,  unlawfully  em^J 
by  an  agent,  Watkins  Lee,  Marshall  Jackson,  Morgan  Hall, 
they,  then  and  there,  being  servants  and  employees  of  the 
said  estate  of  Davis  Pace,  said  E.  L.  Hudson,  then  and  there^ 
knowing  that  said  servants  were  employed  on  the  estate  of 
Davis  Pace,  and  that  their  time  with  the  said  estate  had  aot 
expired,  contrary  to  the  laws  of  said  State,  the  good  ordo, 
peace  and  dignity  thereof. 

"Dougherty  District  Court,  July  Term,  1871. 
(Signed)  "T.  R.  Lyon,  District  Attorney." 

Plaintiff  in  error  moved  to  quash  said  written  accusitiot 
upon  the  following  grounds,  to- wit: 

1st.  Because  the  name  of  the  agent  through  which  it  \ 
alleged  he  employed  said  servants  was  not  set  forth. 

2d.  Because  the  executor's  or  trustee's   name,  who  j 
charge  of  the  Davis  Pace  estate,  or  the  name  of  the 
who  ha<l  the  servants  employed  was  not  set  forth. 

The  motion  was  overruled.     The  jury,  under  chaigti 
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3ourt,  returned  a  verdict  of  "guilty,"  recommending  plaintiff 
D  error  to  mercy.  Plaintiff  in  error  carried  the  case  by  writ  of 
ertiorariy  upon  the  above  and  otlier  rulings  of  the  District 
}oQrt,  to  the  Superior  Court  of  Dougherty  county.  The  Su- 
perior Court  sustained  the  rulings  of  the  District  Court,  and 
ffirmed  its  judgment,  whereupon  plaintiff  in  error  excepted, 
nd  assigns  said  decision  as  error. 

Hu^ES  &  HoBBS;  D.  H.  Pope,  for  plaintiff  in  error. 

John  C.  Rutherford,  Solicitor  General;  T.  R.  Lyon, 
epresented  by  R.  F.  Lyon,  for  the  State. 

Warner,  Chief  Justice. 

This  case  came  before  the  Court  below  on  a  cmiiorari  from 
he  County  Court  of  Dougherty  county,  alleging  errors  oom- 
aitted  by  the  County  Court  on  the  trial  of  an  accusation 
gainst  the  plaintiff  in  error  for  employing  the  servants  of 
notber,  in  violation  of  the  4428th  section  of  the  Code.  The 
hiperior  Court  affirmed  the  judgment  of  the  County  Court^ 
rhieh  is  assigned  for  error  here.  There  was  a  motion  made 
0  the  County  Court  to  quash  the  written  accusation  against 
be  defendant,  on  the  ground  that  he  was  accused  and  charged 
ritb  employing  the  servants  of  another,  by  an  agent,  without 
D^ing  the  name  of  the  agent,  and  knowing  said  servants 
0  be  in  the  employ  of  the  "estate  of  Davis  Pace,'*  without 
lleging  the  name  of  any  person  who  had  employed  said  ser- 
WDtB  on  the  Davis  Pace  estate.  The  offense  consists  in  any 
levBon  employing  the  servants  of  another,  either  by  himself 
ragent,  during  the  term  for  which  he  or  she  or  they  may 
m  employed,  hnomng  that  such  servant  was  so  employed^ 
Md  that  bis  term  of  service  has  not  expired.  The  estate  of 
Diivie  Pace  could  not  have  employed  the  servants,  and  if  any 
fvaon  had  employed  them  to  work  on  that  estate,  the  name 
f'wch  person  should  have  been  alleged.  If  the  defendant 
toployed  the  servants  by  an  agent,  the  name  of  the  agent 
kookl  also  be  alleged.    In  our  judgment,  it  was  error  in  the 
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County  Court  in  overruling  the  motion  to  quash  the  written 
accusation  against  the  defendant,  and  that  the  Superior  Court 
should  have  sustained  the  certiorari  upon  that  ground  of 
alleged  error. 

Let  the  judgment  of  the  Court  below  be  reversed. 


William  Davis,  agent,  plaintiff  in  error,  vs.  D.  W.  Wei- 
V£B,  et  aLf  defendants  in  error. 

1.  The  law  places  the  granting  or  refasal  of  injunctions  in  ihe  Bonnddii- 
cretion  of  the  Judges  of  the  Superior  Courts ;  unless  that  discretioi 
has  been  manifestly  abused ,  this  Court  will  not  control  its  exerdsa 
We  see  no  abuse  of  the  discretion  in  the  present  case,  in  which  tha  in- 
junction has  been  partially  granted,  as  asked  for.  Certaiolj  noM  of 
which  plaintiff  can  complain. 

2.  Upon  the  hearing  of  the  motion  to  make  an  injunction  permaosDt,  it 
is  not  error  in  the  Chancellor  to  receive  the  affidavit  of  the  wife  of  om 
of  the  defendants,  in  relation  to  facts  not  coating  to  her  kiiow]d||i 
from  confidential  communications  of  her  husband. 

Injunction.  Discretion.  Affidavit.  Husband  and  wife. 
Before  Judge  Sessions.  Pierce  county.  At  Chambers. 
May  19th,  1872. 

William  Davis,  as  agent  for,  and  in  right  of  his  wife) 
filed  his  bill  against  D.  W.  Weaver,  D.  E.  Knowles  ui 
E.  T.  Sweat,  containing,  substantially,  the  following  allegik- 
tions,  to  wit:  That  defendants,  Knowles  and  Weaver,  |Ntf^ 
chased  from  Woodard  and  Sweat,  for  the  sum  of  $8,000^1 
saw  mil],  fixtures  and  timber,  for  the  purpose  of  sawing  ( 
timber  for  market;  that  after  said  purchase.  Cassia  Dtfiib  j 
the  wife  of  complainant,  at  the  instance  of  said  defeodaili^  j 
Weaver  and  Knowles,  through  complainant,  as  herageo^l 
came  a  partner  in  said  mill,  it  being  agreeil  that  the 
business  should  be  carried  on  in  the  name  of  D.  W.  Wo 
that  said  firm  continued  business  from  January  29tli|  i 
to  March  1st,  1872,  during  which  time  complainanii 
ed  partnership  money,  provisions  and  other  artiolfli^ 
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amount  of  $83  85,  also  the  use  of  a  four  mule  team  and  wag- 
on; that  on  March  1st,  1872,  the  said  defendants,  AVeaver 
and  Knowles,  without  the  knowledge  or  consent  of  complain- 
ant, sold  said  saw  mill  property  to  the  defendant,  Sweaty  for 
the  sum  of  $11,000,  which  was  to  be  paid  as  follows:  Said 
Sweat  to  assume  the  indebtedness  of  $8,000,  to  Woodard  and 
Sweat,  for  the  original  purchase  of  said  property,  and  to  give 
to  said  firm  of  D.  W.  Weaver  three  promissory  notes  dated 
March  Ist,  1872,  due  the  first  days  of  May,  June  and  July, 
1872,  each  for  the  sura  of  $1,000;  that  complainant  claims 
aaid  three  notes  to  be  net  profits  made  by  said  firm  on  said  saw 
mill  property;  that  since  said  sale  said  firm  of  D.  W.  Weaver 
has  suspended  business,  the  object  of  the  formation  of  said 
firm  having  ceased  to  exist;  that  there  is  due  to  complain- 
ant one  of  said  promissory  notes,  or  the  sum  of  $1,000,  as  his 
share  of  the  profits  of  said  business;  that  defendants.  Weaver 
and  Knowles,  have  possession  of  said  notes  and  of  the  books 
and  accounts  of  said  firm,  and  refuse  to  account;  that  com- 
plainant is  unable  to  obtain  a  settlement  of  said  partnership 
business;  that  defendants  are  proceeding  to  collect  said  ])art- 
nership  notes  and  to  apply  the  proceeds  to  their  own  use; 
that  said  defendants.  Weaver  and  Knowles,  are  insolvent; 
that  complainant  is  remediless  at  law;  prayer,  that  Farley 
H.  Sweat  be  appointed  Receiver,  to  take  an  account  of 
'all  the  partnership  dealings,  debts  and  liabilities,  and  to  pay 
ihe  same,  and  after  paying  said  liabilities  to  divide  and  pay 
%»each  partner  of  said  firm  the  one-third  part  of  the  profits; 
ihal  said  defendants.  Weaver  and  Knowles,  be  enjoined  from 
fenuisferring  the  aforesaid  notes,  and  said  defendant.  Sweat, 
fiwn  paying  the  same  until  thefurtherorder  of  the  Court;  that 
I^Aill  account  be  had  and  a  decree  passed  dissolving  said  co- 
pjpartDership;  that  the  writ  of  subposna  may  issue. 
if  On  April  20th,  1872,  the  Receiver  was  appointed  and  in- 
j^miction  granted  by  the  Chancellor  as  prayed  for  in  the  bill, 
jhad  defendants  required  to  show  cause  why  said  injunction 
^Jhoold  not  be  made  perpetual. 
i^-  The  answers  of  the  defendants^  Weaver  and  Knowles,  de- 
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nied  that  there  had  ever  been  any  Biich  partnerBhip  formed 
as  was  set  up  in  the  bill ;  denied  the  insolvency  of  Weaver; 
admitted  that  complainant  had  furnished  a  four  male  team 
and  wagon  for  use  at  the  mill,  but  alleged  that  tlie  same  had 
been  returned  at  the  time  of  the  sale  of  said  property  to  said 
defendant  Sweat. 

In  support  of  these  answers  the  defendants  tendered  the  af- 
fidavit of  Charlotte  Knowles,  the'wife  of  defendant,  Kiiowles. 
Complainant  objected  to  its  admissibility;  the objeetioD was 
overruled  and  complainant  exce{>ted. 

The  answer  of  defendant  Sweat,  based  upon  the  admis- 
sions made  at  different  times  by  the  defendants,  Weaver  and 
Knowles,  sustained  the  allegations  of  the  bill,  except  as  to 
defendant's  insolvency. 

On  May  10th,  1872,  the  Chancellor  passed  the  following 
order,  to  wit :  "  After  hearing  argument  on  the  within  caiw 
as  to  whether  the  temporary  injunction  should  be  made  per* 
manent  or  not,  it  is  ordered  by  the  Court  that  the  temporaiy 
injunction  be  and  is  hereby  dissolved  as  to  two  of  the  $1,000 
notes,  one  due  on  tlie  first  day  of  May,  and  one  on  the  first 
day  of  June  of  the  year  1872.  It  is  further  ordered  by  the 
Court,  that  the  injunction  be  and  is  hereby  continued  and 
made  permanent  as  to  the  $1,000  note  due  July  1st,  187S, 
or  until  the  further  order  of  this  Court. 

"It  is  further  ordered  by  the  Court,  that  Farley  R.  Sweat, 
be  and  is  hereby  appointed  Receiver,  as  prayetl  for,  so  &rai 
the  $1,000  note  is  concerned,  due  the  first  day  of  Jalfi 
1872." 

To  which  order  complainant  excepted,  and  assigns  erroraa 
follows,  to- wit: 

1st.  The  Chancellor  erred  in  admitting  in  evidence  tbt 
affidavit  of  Charlotte  Knowles,  she  being  the  wife  of  the** J 
fendant,  D.  E.  Knowles. 

2d.  The  Cliancellor  erred  in  not  making  the  injaa 
permanent  as  to  all  the  notes,  and  in  not  directing  thtJ 
ceiver  to  take  charge  of  them. 
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J.  C.  Nichols;  P.  B.  Bedford,  represented  by  Newman 
&  Harrison,  for  plaintiff  in  error. 

L,  H.  Greenleaf;  J.  L.  II arris,  Bepreaeuted  by  S.  B. 
Spencer,  for  defendant. 

Montgomery,  Judge. 

1.  This  Court  can  only  control  the  discretion  of  the  Judge 
of  the  Superior  Court  where  it  has  been  manifestly  abused. 
The  law  places  the  granting  or  refusal  of  an  injunction  in 
kis,  not  our  discretion.  Though  we  may  differ  from  him  as 
to  tlie  soundness  of  its  exercise  in  any  given  case,  we  may  not 
interfere  unless  the  facts  show  rtianifest  abuse  of  it.  Under 
the  facts  of  this  case  it  is  not  made  manifest  that  there  has 
been  any  abuse.  The  bill  claims  that  profits  have  been  made, 
not  losses  incurred,  for  which  complainant  might  be  held  lia- 
able,  and  asks  for  a  Receiver  to  take  charge  of  such  profits. 
A  Receiver  has  been  appointed  and  ordered  to  take  charge  of 
all  that  complainant  is  entitled  to  by  the  showing  made  in 
his  billy  except  some  $83  50  and  use  of  one  team,  for  which, 
if  a  partnership  existed,  he  may  have  a  right  to  an  accounton 
the  final  hearing,  but  hardly  to  an  injunction  and  Receiver  in 
fiioe  of  the  uncontradicted  denial  of  insolvency  on  Weaver's 
|{(urt,  in  whose  hands  all  the  assets  of  the  firm,  if  firm  there 
WIS,  appear  to  be.  That  Weaver  returns  no  property  in 
Pieroe  county  is  no  evidence  that  he  has  no  property  else- 
where. How  can  this  complainant  be  hurt  by  permitting 
the  other  partners  to  control  their  own  share  of  the  profits  ? 
The  answers  of  Weaver  and  Kuowles  deny  the  partnership 
ipd  allied  insolvency  of  defendant  Weaver. 
-.2.  The  affidavit  of  Charlotte  Knowles  in  relation  to  facts 
|fot  coming  to  her  knowledge  through  confidential  communi- 
d|||tioii8  of  her  husband,  one  of  the  defendants,  was  properly 
9l|Qeived:  Jackson  vs.  Jackson,  40  6a.,  150;  Mclntire  vs. 
OtMrine,  Ibid,  490. 

Jadgment  affirmed. 
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Martha  Adams^  plaintiff  in  error^  vs.  Holland  A.  Adahb 
et  cU.f  defendants  in  error. 

When  dower  had  been  assigned  to  a  widow  in  a  tract  of  land,  and  she 
afterward  applied  and  had  the  same  land  set  apart  to  her  and  the  minor 
child  of  her  deceased  husband  as  a  homestead,  and  an  ezeentioB 
founded  on  a  debt  of  the  deceased  husband  and  father  was  levied  m 
the  reversion,  afler  the  termination  of  the  dower,  and  the  widow,  for 
herself  and  minor  child,  filed  a  claim  : 

jffdd,  That  under  the  facts,  as  stated,  the  property  was  properlj  foaod 
not  subject. 

Claim.  Homestead.  Dower.  Before  Judge  TTappctt^ 
Stewart  Superior  Court.    April  Term,  1872. 

This  case  was  tried  upon  the  following  agreed  state  of  facte: 
'^That  Samuel  Adams,  at  the  timeof  hisdeath,  about  1865,  wt8 
the  owner  of  the  land  now  levied  on ;  that  Holland  A.  Adams 
was  his  widow,  and  administratrix,  and  Charles  B.  Adams, 
his  administrator.  The  judgment  of  plaintiff  was  obtained 
in  Stewart  Superior  Court,  October  Term,  1866;  a  j!  /a.  wts 
issued  thereon,  and  a  levy  made  upon  the  lands,  claimed,  k 
February,  1872,  to  wit:  "the  remainder  interest  of  the  estateof 
Samuel  Adams,  after  the  death  of  said  widow.^'  That  in  18W 
said  Holland  A.  Adam's  widow  had  said  land  set  apart  to 
her  as  dower,  and  on  her  application,  as  the  widow  of  Samud 
Adams,  and  one  minor  child  of  Samuel  Adams,  the  sami 
land  as  included  in  said  dower,  was  set  apart  as  a  bomesteai 
by  the  Ordinary  of  Stewart  county,  to-wit :  on  July  6tfcj 
1869.  That  the  claim  under  said  homestead  was  regnladf 
interposed." 

The  Court,  under  the  above  statement  of  facts,  decicU 
that  the  claimant,  Hollin  A.  Adams,  in  behalf  of  herself  tod 
said  minor  child,  was  entitled  to  a  homestead  on  the  bo^j 
and  under  instructions  to  this  effect  the  jury  found  said  pnt?J 
erty  not  subject. 

Whereupon  plaintiff  in  error  excepted  and  assigns 
upon  the  following  grounds: 

Ist.  In  holding  that  claimant  was  entitled  to  haveai 
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stead  in  the  lands  which  had  been  set  apart  to  her  as  dower. 
2d.  In  holding  that  the  proj)erty  was  not  subject  to  the 
execution  under  the  above  statement  of  facts. 

E.  G.  Raipord  ;  Herbert  Fielder  ;  E.  H.  Worrill, 
tor  plaintiff  in  error. 

Beall  &  Tucker,  for  defendants. 
McCay,  Judge. 

We  have  held,  in  several  cases,  that  the  homestead  pro- 
vision of  the  Constitution  was  not  intended  to  be  an  addition 
to  dower,  but  that  it  was  subject  to  the  dower.  The  object 
to  secure  a  provision  for  the  family.  The  wife  in  this 
had  taken  dower.  She  has  now  applied  in  behalf  of  her 
children  and  had  a  homestead  in  the  same  lands.  We  see 
nothing  inconsistent  in  this  action  with  our  decision.  She 
might,  if  she  pleased,  waive  her  rights  in  behalf  of  her 
idiildren,  and,  instead  of  dower,  permit  them  to  have  a  home- 
stead. We  do  not  say  she  has  done  this.  Holding  to  her 
dower  she  might,  as  guardian  of  her  children,  take  a  home- 
stead for  them  in  the  same  land,  or  including  the  same,  at 
the  discretion  of  the  appraisers,  and  she  and  they  retain  their 
iotorest — she  her  dower,  they  their  homestead.  In  either 
ajrent  the  land  would  not  be  subject,  and  the  verdict  would 
be  right 
..  Judgment  affirmed. 


Jtansr  C.   Citrrt,  plaintiff  in  error,  vs.  Alexander  B. 
Hendry,  defendant  in  error. 

^JDpcm  tlie  trial  of  a  case,  before  a  Jastice  of  the  Peace,  for  forcible  entry, 
2  loae  force  on  the  part  of  the  defendant  in  entering  mast  be  shown. 
Where  the  entry  is  proved  to  be  peaceable,  the  verdict  should  be  for  the 
'dsftodant. 
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Forcible  entry.  Force.  Evidence.  Before  Judge  Hab- 
BELL.    Randolph  Su[>erior  Court     May  Term,  1872. 

Alexander  B.  Hendry  sued  out  against  John  C.  Cony  the 
process  of  '^  forcible  entry/'  for  lot  of  land  number  mz,  m 
the  sixth  district  of  the  county  of  Randolph. 

Plaintiff  testified  that  he  had  been  in  possession  of  odd 
lot  of  land  for  three  or  four  years,  and  a  short  time  befon 
he  instituted  legal  proceedings,  he  found  defendant  in  possei- 
sion  of  one  of  the  houses  on  said  land ;  that  he  asked  defend- 
ant how  he  came  to  take  possession  of  said  land ;  defeodint 
replied,  that  Isaac  Easley  put  him  in  possession;  that  plain- 
tiff then  asked  defendant  to  deliver  up  possession  to  him; 
defendant  replied  that  he  had  no  wagon  with  which  to  move; 
that  plaintiff  offered  to  loan  defendant  his  wagon;  that  de- 
fendant then  declined  to  leave  said  land ;  that  no  unkind, 
unfriendly  or  angry  words  were  spoken  by  defendant  to  pliin- 
tiff ;  that  no  menaces,  force,  arms  nor  violence  were  osed  to 
plaintiff;  that  witness  did  not  remember  telling  Isaac  Easlef, 
in  the  town  of  Cuthbert,  in  October,  1871,  "that  there wm 
some  good  old  negroes  on  said  lot  of  land ;''  that  he  did  soft 
promise  said  Easley  to  tell  said  negroes  ''  to  stay  on  said  land 
to  keep  intruders  off  until  he  could  make  some  arrangemenli 
about  said  land/' 

Defendant  proposed  to  ask  plaintiff  the  following  qnertki^ 
to-wit:  ''If  plaintiff  did  not  come  to  said  town  of  Cuthbert|= 
on  the  first  Tuesday  in  October,  1871,  and  tell  Easley  tbl 
he  knew  said  lot  of  land  belonged  to  him,  and  propose  t0 
buy  the  same  of  said  Easley  ?  "  Which  question  the  presid- 
ing magistrate  refused  to  allow  to  be  asked. 

Defendant  proposed  to  ask  plaintiff  the  following  qnestM%'^ 
to-wit:  "If  he  did  not,  in  the  town  of  Cuthbert^  in 
month  of  November,  1871,  say  to  said  Easley,  that  Casperl 
Jones  had  proposed  to  sell  said  lot  of  land  to  him,  (He 
that  he  knew  Jones  had  no  title  to  said  land,  and 
refused  to  purchase,  knowing  that  said  land  belonged  i 
ley,  and  then  and  there  propose  to  purchase  fix)m 
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Which  question  the  presidiug  magistrate  refused  to  allow  to 
be  asked. 

Defendant  then  proposed  to  ask  plaintiff  the  following 
jueBtion^  to-wit:  *'If  he  did  not,  at  his  gin  house^  on  the 
Girat  Tuesday  in  October,  1871,  tell  Jacob  Jeffries  that  said 
lot  of  land  belonged  to  Isaac  Easley^  and  that  he  was  com- 
iig  to  Cuthbert  on  that  day  to  purchase  said  lot  of  land  from 
iini?''  Which  question  the  presiding  magistrate  refused  to 
lUow  to  be  asked. 

De&ndant  introduced  Isaac  Easley^  who  testified,  substan- 
ially,  as  follows :  Witness  put  defendant  in  possession  of  the 
ot  of  land  some  time  in  December,  1871 ;  on  the  first  Tues- 
lay  in  October,  1871,  plaintiff  came  to  witness,  in  the  town 
if  Cuthbert,  and  proposed  to  purchase  said  lot  of  land  from 
lim;  again,  on  the  first  Tuesday  in  November,  1871,  at  the 
mme  place,  plaintiff  proposed  to  purchase  said  land  from  him, 
it  which  time  and  place  witness  asked  said  plaintiff  if  any 
ne  was  on  the  land;  plaintiff  replied  that  there  were  some 
Ad  negroes;  witness  asked  him  what  kind  of  negroes  they 
Viore;  plaintiff  replied  that  they  were  good  negroes;  witness 
nked  him  if  he  would  tell  said  negroes  to  stay  on  said  lot  of 
and  and  keep  intruders  off  until  he,  witness,  could  make 
lome  arrangements  about  said  lot  of  land;  plaintiff  promised 
o  do  this;  plaintiff  never  said  anything  about  his  ever  hav- 
ng  been  in  possession  of  said  lot  of  land,  nor  did  he  set  up 
mj  daim  to  said  possession ;  had  he  done  so,  witness  would 
MA  have  put  defendant  in  possession  of  the  same  as  his  teb- 


Defendant  then  proposed  to  ask  said  witness  the  following 
I^VMtion,  to-wit:  ''If  the  said  plaintiff,  on  the  first  Tuesday 
|i  October,  1871>  in  the  town  of  Cuthbert,  did  not  come  to 
^tii  And  propose  to  purchase  said  lot  of  laud,  and  tell  him, 
her,  that  Caspar  W.  Jones  had  propased  to  sell  him 
Btiff)  the  land,  that  he  knew  said  Jones  had  no  title, 
I  lie  would  not  purchase  the  same  from  him,  but  was  then 
that  Easley  was  the  owner  of  said  lot  of  land  and  he 

YOUUTI.   41. 
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(plaintiflT)  wished  to  buy  it  f^  Which  qaestion  the  Court  re- 
fused to  allow  to  be  asked. 

Defendant  then  introduced  Jacob  Jeffries,  and  proposed  to 
ask  him  the  same  question  that  was  excluded  in  the  exami- 
nation of  plaintiff^  as  to  the  statements  of  plaintiff  to  him, 
the  said  Jeffries.  The  question  was  excluded  by  the  preeid- 
ing  magistrate. 

Defendant  testified  as  follows :  That  Isaac  Easley  pat  him 
in  possession  of  said  lot  of  land ;  that  he  took  it  peaeeablj, 
using  no  force  nor  violence  to  get  possession  of  the  same; 
that  after  he  moved  into  one  of  the  houses  on  the  land, 
plaintiff  asked  him  how  he  came  to  be  oo  the  land ;  defiaid* 
ant  stated  that  Easley  put  him  in  possession ;  plaintiff  tlies 
asked  him  to  deliver  up  possession  of  the  premises,  whidi 
defendant  declined  to  do ;  there  were  no  unkind  words,  oo 
force,  no  violence,  no  anger  manifested  by  either  party  to  die 
other. 

The  presiding  magistrate  charged  the  jury  as  follows,  to- 
wit :  '*  Tiiey  could  consider  but  two  questions,  the  poaseMOD 
and  force ;  that  Hendry  had  sworn  that  he  had  been  in  pos- 
session of  said  lot  of  land  three  or  four  years.  Now  if  tiiej 
believed  what  said  Hendry  had  sworn,  they  should  find  fe 
said  Hendry." 

The  jury  returned  a  verdict  for  the  plaintiff. 

The  defendant  carried  the  cause  by  writ  of  certiorari  to 
the  Superior  Court,  on  the  ground  that  the  magistrate  ani 
in  refusing  to  allow  the  questions  above  set  forth  to  be  pn^ 
pounded,  and  in  his  charge  as  given  to  the  jury. 

Upon  the  hearing  in  the  Superior  Court,  the  writ  of  «^ 
tiorari  was  dismissed  and  the  judgment  of  the  Coart  bekv 
affirmed,  to  which  ruling  plaintiff  in  error  excepted. 

B.  S.  WoRRiLL,  for  plaintiff  in  error. 

H.  Fielder,  for  defendant. 
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Montgomery,  Judge. 

The  plaintiff  below  iu  this  case  having  failed  to  show  any 
force  on  the  part  of  Curry  in  taking  possession  of  the  land, 
and  the  defendant  having  shown  that  he  acquired  possession 
peaceably,  the  verdict  should  have  been  for  the  defendant, 
and  the  certiorari  should  have  been  sustained.  Force,  in 
taking  possession  of  the  land  on  the  part  of  the  defendant, 
16  the  very  gist  of  the  proceeding — without  it,  he  cannot  be 
evicted  by  this  process. 

Judgment  reversed. 


WiUuiAH  J,  Bosworth,  plaintiff  in  error,  vs.  R.  T.  Wal- 
ters and  SamuAl  Heys,  defendant  in  error. 

!•  Where  the  secarities  of  a  sheriff  applied  to  the  Governor  to  be  released 
from  his  bond,  and  the  Governor  ordered  the  sheriff  to  give  another 
bond  with  security  to  the  Ordinary  of  the  county,  within  ten  days  ;  on 
fidlnre  to  comply  within  the  time  prescribed,  he  forfeited  his  right  to 
exercise  the  duties  of  the  office,  although  there  may  have  been  a  va- 
cancy in  the  office  of  Ordinary  during  the  period.     (B.) 

2.  When  the  vacancy  occurred  in  the  office  of  the  Ordinary,  by  his  res- 
ignation, the  Clerk  of  the  Superior  Court  was  authorized  to  perform 
«il  the  duties  which  the  Ordinary  could  have  performed  as  Clerk.  (R.) 

f 

•■  QuowcarrmUo.    Vacancy.     Election  of  officers.    Clerk  of 
Superior  Court  ex  officio  Ordinary.     Before  Judge  Clabk. 
^'JBamter  Superior  Court.    May  Term,  1872. 

*     For  the  &ct8  of  this  case,  see  the  decision. 

:^    Jack  Brown;  G.  W.  Wootj:n;  C.  T.  Goodb,  W.  A. 
M.!]SawkinSj  for  plaintiff  in  error. 

'"     FoBT  &  HoLUS;  J.  Anslet,  fbr  defendant. 
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Warner,  Chief  Justice. 

This  was  a  writ  o{qtio  warranto  filed  ou  the  information  of 
Bosworth,  who  claimed  to  be  the  sheriff  of  Sumter  county, 
against  Walters  and  Heys,  who,  it  is  alleged,  were  exercising 
the  duties  of  sheriff  of  said  county  of  Sumter,  iu  violation 
of  the  legal  right  of  Bosworth  to  hold  and  [)erform  the  du- 
ties of  sheriff  as  aforesaid.  It  appears  from  the  reconi,  tint 
Bosworth  had  been  elected  sheriff;  that  his  securities  had  ap- 
plied to  the  Governor  to  be  released  from  his  bond,  and  the 
Governor  ordered  him  to  give  another  bond,  with  security, 
within  ten  days  to  the  Onlinary  of  said  county.  Bofiworth 
failed  to  give  the  new  bond  within  the  time  required,  and  a 
new  election  for  sheriff  was  ordered,  at  which  Walters  was 
elected,  and  in  the  meantime  Heys  had  been  tern |>orariIy  ap- 
pointed sheriff  by  the  Superior  Court.  The  Ordinary  bad 
resigned  his  office,  and  there  was  no  Ordinary,  as  Bosworth 
contends,  who  could  take  and  approve  his  bond.  On  the 
trial  before  the  jury  as  to  the  issuable  facts  submitted,  they 
found  a  verdict  in  favor  of  Walters. 

A  motion  was  made  for  a  new  trial,  which  the  Court  ov«^ 
ruled  and  the  counsel  for  Bosworth  excepted.  The  mam 
question  in  the  case  is  whether  Bosworth's  office  assherififbe- 
came  vacant,  inasmuch  as  there  was  no  Ordinary  to  take  and 
approve  his  bond  as  required  by  the  Executive  order  within 
the  ten  days.  When  the  vacancy  occurred  in  the  oflterf 
the  Ordinary,  by  his  resignation,  the  Clerk  of  the  Superior 
Court  was  authorized  to  perform  all  the  duties  w*hich  tbeO^ 
dinary  could  have  performed  as  Clerk,  and  no  more:  God^ 
358.  The  giving  the  bond  and  security  within  ten  days^M 
required  by  the  Executive  order,  was  a  condition  precedeotH  i 
enable  him  to  exercise  and  perform  the  duties  of  8heriff|i 
if  he  had  filed  his  bond  executed  in  terms  of  the  law, 
the  Clerk  of  the  Superior  Court,  (who  was  authorised  tO| 
form  the  duties  of  Clerk  of  the  Court  of  Ordinary,)  < 
tendered  the  same  to  him,  subject  to  the  approval  of  1 
dinary  to  be  elected  to  fill  the  them  existing  vacaiigr  ii 
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office,  it  would  liave  been,  in  our  judgment,  a  substantial 
compliance  with  the  Executive  onler,  but  he  never  filed  his 
bond  as  required  by  law,  or  tendered  or  offered  to  file  the 
same  with  any  officer  subject  to  the  approval  of  the  Ordinary 
of  the  county  when  elected,  and  failing  to  do  so,  he  forfeited 
his  riglit  to  exercise  the  duties  of  the  office  of  sheriff,  and  the 
new  election  was  properly  ordered. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


Thornton  Carter,  plaintiff  in  error,  vs.  The  State,  de- 
fendant in  error. 

1.  CireamstADtial  evidence  to  warrant  a  conviction  of  one  accused  of  a 
crime,  must  be  so  strong  as  to  exclude  every  other  reasonable  hypoth- 
esis than  that  of  the  prisoner's  guilt  of  the  offense  with  which  he  is 
charged. 

2.  Newly  discovered  evidence  tending  to  prove  a  fact  material  to  the 
issue,  and  about  which  the  defendant  had  offered  no  testimony  on  the 
trial,  and  he  is  chargeable  with  no  want  of  diligence,  entitles  him  to  a 
new  trial. 

Criminal  law.  Circumstantial  evidence.  Newly'discov- 
ered  evidence.  Before  Judge  Cole.  Bibb  Superior  Court. 
October  Adjourned  Term,  1872. 

Thornton  Carter  was  placed  on  trial  for  the  offense  of  bur- 
glary ID  the  night  time,  in  breaking  and  entering  the  store 
^^raom  of  James  H.  Blount,  with  the  intent  to  commit  a  lar- 
^•Ceny*     The  defendant  pleaded  not  guilty.     The  following 
*:j|iridenoe  was  introduced : 

FOR  THE  STATE. 

.Maria  Lucas,  sworn :  Witness  identifies  prisoner;  went  to 

him  ou  Thursday,  at  his  house,  and  saw  some  rice  and 

on  the  table ;  defendant  appeared  to  object  to  witness' 

mng  the  house ;  also,  saw  a  jar  of  preserves,  which  the 

ftmateB  of  the  house  moved,  together  with  other  things,  as 

itneBS  entered;  some  of  the  peas  were  not  shelled;  they 
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were  speckled  peas ;  saw  some  flour  bread  on  the  table;  the 
house  had  two  rooms;  saw  some  bags  in  the  back  room, 
which  defendant's  wife  was  ripping  up ;  the  bags  appeared  to 
be  dirty  with  grease ;  the  women  went  into  the  other  room  ami 
whispered  together  when  witness  entered  the  house ;  defend- 
ant said  there  was  not  much  fire  in  the  room,  but  witoees 
foundy  on  entering,  that  there  was  a  good  fire;  defendant  6ti- 
ted  that  he  had  seen  witness'  brother,  who  had  informed  him 
that  witness  had  left  Mr.  Blount's,  or  he  would  have  been  ap 
to  see  witness;  the  store  is  in  the  basement  of  the  house;  the 
windows  open  like  a  door,  with  four  horizontal  pieces  of 
plank  fastened  on  each  side,  and  four  augur  boles  in  each; 
witness  went  into  the  room  on  the  next  morning  at  about 
half  past  five  o'clock,  before  the  break  of  day;  found  mett, 
meal,  rice  and  peas;  witness  lives  at  the  house;  there  were 
speckled  peas  in  the  store  room  in  the  shell ;  the  peas  were 
missing;  a  jar  of  lard  was  gone,  and  also  a  jar  of  preserres; 
saw  a  jar  at  defendant's  house  closely  resembling  the  jar  ket 
from  the  store  room ;  it  had  the  same  name  on  it ;  witoesE 
recognized  it  from  the  rag  that  was  on  it;  there  were  sacks 
in  the  store  room,  and  some  off  of  the  meat  box  were  miss- 
ing ;  the  sacks  resembled  those  at  defendant's ;  defendant  had 
been  a  driver  at  Mr.  Blount's;  the  corn  was  kept  in  the  store 
room ;  defendant  frequented  the  room  to  get  corn  ibr  the 
horses,  but  was  not  living  there  at  the  time :  witness  sawde 
fendant  that  day  at  the  dirt  bridge,  about  fifty  ynrds  from  the 
house ;  the  property  stolen  belonged  to  Mr.  Blount ;  the  rooa 
was  broken  open  on  Wednesday ;  the  cloth  on  the  presem 
jar  was  white,  tied  with  a  black  string  and  dirty  with  diMl; 
the  bags  were  fine  corn  sacks,  such  as  corn  is  ordioaiilf 
shipped  in ;  the  two  rooms  in  defendant's  house  adjoiiied; 
witness  was  at  defendant's  house  about  one  half  hour,  a  1 
before  four  o'clock  ;  defendant  was  living  at  Collinsville;^ 
fendant  said  that  he  thought  witness  left  Mr.  Blouot^ai 
Sam  Perry  left ;  Sam  had  left  some  two  weeks  pr 
defendant  had  been  to  see  witness  after  Sam  left. 
William  Taylor^  sworn :  Witness  recollects  de 
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ing  placed  in  the  guard  bouse ;  wituess  asked  him  about  some 
meat,  rice  and  peas  which  were  in  his  house  on  Thursday; 
may  have  asked  him  about  flour ;  defendant  said  that  he  did 
not  have  them,  only  some  flour  that  he  had  bought  some  time 
before  the  breaking  o|)en  of  Mr.  Blount's  room ;  this  occurred 
on  the  morning  after  defendant  was  place<1  in  the  guard 
bouse;  Mr.  Blount  resided  in  Bibb  county;  CoUinsville  is  in 
Bibb  county. 

Mr.  Blount,  sworn :  Witness'  store  room  was  broken  open 
on  Wednesday  night  before  the  last ;  witness  had  Carter  ar- 
rested the  next  night;  witness  visited  the  guard  house  the 
next  day  with  Lieutenant  Taylor;  Taylor  had  a  conversation 
with  defendant ;  defendant  had  been  in  the  employment  of 
witoeas,  but  had  left  during  the  Christmas  holidays;  witness 
bad  peas  in  the  hall  in  his  house;  the  articles  mentioned  in 
the  indictment  were  gone;  the  breaking  was  done,  witness 
thinks,  by  some  one  acquainted  with  the  premises;  the  prop- 
erty  stolen  belonged  to  witness. 

FOR  THE  DEFENDANT. 

Anna  Dawson,  sworn:  Witness  lives  in  CoUinsville,  on 

her  own  lot,  with  her  mother ;  Mary  Lucas  came  to  witness' 

house  on  Thursday  a  week  ago;  she  was  talking  to  witness' 

brother;  witness  did  not  hear  the  conversation;  went,  on 

Wednesday,  with  her  brother,  the  defendant,  to  the  Blind 

Asylam,  at  about  half  past  five  o'clock,  p.  m.;  thence,  down 

town  to  carry  clothes ;  thence  to  church,  and  reached  home 

hf  ten  o'clock;  Mrs.  Sarah  Lowe  and  Mrs.  Harris  were 

present  when  the  defendant  and  witness  arrived  at  home ;  de- 

fitodant  went  at  once  to  bed ;  there  are  four  rooms  in  witness' 

iouae ;  defendant  sleeps  in  the  back  room,  and  has  to  pass 

"through  witness'  room  to  get  out  of  the  front  door;  saw  de- 

.ftndnnt  the  next  morning,  when  witness  got  up ;  witness  got 

■tUp  fimt;  there  was  an  outside  door  in  defendant's  room  that 

-,Imi  into  the  back  yard ;  there  was  nothing  on  the  table  but 

'^tneas'  ironing  things,  some  glasses,  covered  with  a  towel 

9utd  some  shirts;  there  was  nothing  eatable  on  the  table;  on 
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Wednesday  night  there  was  no  one  present  except  the  &mily ; 
defendant  had  been  sick,  but  was  well  enough  to  go  to  church 
with  witness;  it  was  the  first  time  that  be  had  been  oat  for 
three  weeks ;  defendant  had  a  room  which  he  occupied  with 
his  wife;  the  house  is  weather-boarded;  defendant  did  DOt 
leave  home  on  Wednesday  night;  cannot  state  if  any  oie waa 
there  while  witness  was  away ;  defendant  was  over  io  Mr. 
Riley's  on  Wednesday  evening. 

Alice  Smithy  sworn :  Defendant  lives  in  one  of  the  bick 
rooms  of  the  same  house  with  witness ;  was  at  hone  on 
Wednesday  night ;  no  one  but  the  family  were  there;  de- 
fendant was  at  churcli  and  came  home  about  ten  o'clock; 
does  not  know  that  defendant  went  to  church  that  ni^t  be- 
yond  what  he  stated. 

STATEMENT  OP  DEFENDANT. 

^'I  was  sick  in  bed  part  of  the  week,  waited  on  by  the 
Ring  Dove  Society;  Tuesday  night  ray  brother  came  to  see 
me  and  made  a  fire  for  me ;  on  Wednesday  I  felt  better  and 
walke<l  about;  Wednesday  evening,  about  5J  o'clock,  I 
went  with  my  sister  to  my  mother's  at  the  Blind  Asylom. 
Sister  went  down  to  Mr.  Winship's  store  to  cany  Mr. 
O'Neal's  shirts ;  when  she  came  back  to  mother's  I  had  t 
fire  made  in  mother's  room  ;  that  was  about  8  o'clock;  afttt 
supper  we  went  to  church  ;  it  was  very  cold  and,  being  un- 
well, I  proposed  to  go  home;  when  near  Polhill's  sdiooi- 
house  I  met  Jane  Richards  and  Fanny  Jewett,  and  they  ttid 
to  me,  "  where  are  you  going  ?"  I  replied  "  home,"  and  th^ 
induced  me  to  go  to  church  with  them.  Afler  church  my 
sister,  Georgia  Tompkins  and  myself  started  home  tog^her; 
I  met  Alick  Day  in  front  of  Mr.  Wheeler's  gate  and  wepiD- 
ceeded  home  together." 

The  jury   returned   a   verdict  of  guilty,    and   defi.uih|l;j 
moved  for  a  new  trial  upon  the  following  grounds,  to-wit: 

1st.  Because  since  the  said  trial  defendant  has  disobf 
that  Maria  Lucas,  the  principal  material  witness  fiir 
State,  made  to  various  parties  different  statements  as  tolki] 


ATLANTA,  JULY  TERM,  1872.  641 

Carter  vs.  The  State. 

offense  charged  in  the  inclictment,  at  one  time  alleging  that 
she  absolutely  knew  nothing  of  the  facts  of  the  case  or  the 
cause  of  defendant's  arrest,  and  at  another  time  alleging  that 
she  knew  defendant  committed  the  oficnse  for  the  reason 
that  she  had  tracked  defendant  to  the  house  where  the  offense 
had  been  comraitte<1. 

2d.'  Because  since  said  trial  defendant  has  discovered  that 
said  Maria  Lucas,  witness  as  aforesaid,  is  a  woman  of  des- 
perately bad  character,  and  that  her  reputation  for  want  of 
veracity  and  truthfulness  is  so  great  and  apparent  that  she  is 
not  worthy  of  credence  in  any  Court  of  justice. 

3d.  Because  since  said  trial  defendant  has  discovered  that 
certain  articles  which  said  Maria  Lucas  has  testified  as  hav- 
ing seen  in  the  house  in  which  defendant  was  at  the  time 
taid  witness  came  there,  werq  sent  by  Harriet  Thomas,  the 
owner  of  tlie  house,  from  the  Blind  Asylum  in  the  city  of 
Maoon,  and  could  have  been  identified  by  said  Harriet 
Thomas. 

•  4th.  Because  at  the  time  of  the  trial  defendant,  being 
wholly  illiterate  and  knowing  nothing  of  the  law  or  the 
Tales  of  evidence,  he  had  not  brought  to  the  knowledge  of 
ooonsel  the  fact  that  the  room  in  which  Maria  Lucas  had 
teetified  to  seeing  the  articles  which  she  recognized  as  the 
property  of  J.  H.  Blount,  was  not  the  place  of  abode  of  de-, 
ftkidaoty  but  the  abode  of  Anna  Dawson  and  family ;  that 
defendant  lived  in  another  part  of  the  house,  which  contained 
ibur  rooms  occupied  by  different  persons. 

Sth.  Because  said  verdict  is  contrary  to  the  evidence  and 
Ae  law. 

'  In  support  of  the  grounds  based  upon  newly-discovered 
evidence,  affidavits  of  the  witnesses,  defendant  and  of  his 
^  Oonnsel,  all  in  proper  form,  sustaining  the  grounds  as  set 
"ibrth,  were  annexed. 

The  motion  was  overruled  by  the  Court,  and  plaintiff*  in 
efetor  excepted  and  assigns  said  ruling  as  error. 
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M.  B.  GuEBRY^  represented  by  James  Jackson,  for  plain- 
tiff in  error. 

E.  W.  Crocker,  Solicitor  General ;  Samuel  Hall;  B. 
W.  Jemison,  represented  by  G.  W.  Gustin,  for  the  State. 

Montgomery,  Judge. 

1.  The  verdict  of  guilty  in  this  case  is  based  entirely  apoo 
circumstantial  evidence,  which  we  hardly  think  excludes  every 
other  reasonable  hypothesis  but  that  of  the  prisoner's  goiit 
No  article  seen  by  the  only  witness  who  undertakes  to  ides* 
tify  them  is  sufficiently  proven  to  bear  more  than  a  rettm- 
blance  to  the  missing  articles  of  the  prosecutor.  Nor  vere 
the  articles  shown  to  be  in  the  possession  of  the  defiendaBt, 
but  only  in  a  house  of  which  he  was  an  inmate,  his  ovB 
domicil  being  a  room  different  from  that  in  which  the  irtida 
supposed  to  be  those  stolen,  were  found.  But  sui>po9etlt( 
articles  identifieil  and  proven  in  the  possession  of  the  defend- 
ant, does  that  show  burglary  in  the  night  time?  Or  does 
the  whole  evidence  exclude  every  other  reasonable  hypotheai 
than  the  guilt  of  burglary  in  the  night  time?  Is  it  not 
equally  reasonable  to  suppose  that  the  defendant  basbeoi 
guilty  of  receiving  stolen  goods,  knowing  them  to  be  stoha? 

2.  We  think  also  the  testimony  of  Harriet.Thoma8,if  il 
had  been  before  the  jury,  might  have  altered  their  verdiet 
It  is  material,  and  we  cannot  say  there  was  any  Icuskes  on  tbi 
part  of  the  defendant  in  not  having  it  before  the  Court  oi 
the  trial. 

Upon  the  whole,  we  think  a  new  trial  should  be  gnotoL 
Judgment  reversed. 
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AUGUSTUS  J.  Mercier,  plaintiff  in  error,  vs,  Georgia  A. 
Mercier,  defendant  in  error. 

lie  verdict  in  this  case  is  fully  sustained  by  tbe  evidence,  arid  this  Court 
will,  in  its  judgment,  award  damages  against  the  plaintiff  in  error,  on 
the  ground  that  the  case  was  brought  up  for  delay  only. 

Evidence.  Damages.  New  trial.  Before  Judge  Har- 
iBLL.    Early  Superior  Court.     April  Term,  1872. 

Georgia  A.  Mercier  brought  complaint  against  Augustus 
J.  Mercier  for  one  sewing  machine,  of  the  value  of  $150,  and 
of  the  annual  value  of  $25. 

It  appeared;  from  the  evidence,  that  the  sewing  machine, 
•  "Wheeler  &  Wilson,"  was  purchased  by  plaintiff's  father, 
George  Mercier,  in  New  York,  at  the  price  of  $125;  that  her 
flaid&ther  gave  the  sewing  machine  to  plaintiff;  that  she 
luid  used  said  machine  seven  or  eight  years  prior  to  leaving 
her  father's  house  in  1868;  that  a  few  months  after  plaintiff 
kft  her  father's  house,  he  died,  and  the  machine  went  into 
Ae  possession  of  the  defendant,  who  was  the  executor  of  her 
Other's  will;  that  before  the  institution  of  suit  she  demanded 
Kiid  machine  from  defendant,  and  he  refused  to  deliver  it  up; 
^bat  plaintiff  was  the  only  one  of  the  family  that  could  use 
the  machine;  that  "Wheeler  &  Wilson's  machines"  are  now 
vorth,  with  attachments,  from  $60  to  $175,  the  high  priced 
^es  being  cased ;  that  the  casing  makes  them  more  costly ; 
^t  the  rent  of  such  maciiines  are  worth  per  annum  from 
vlO  to  $50;  that  the  machine  in  controversy  had  no  attach- 
ments; that  plaintiff  demanded  possession  of  the  machine  in 
f'ebruary,  1869. 

At  the  April  Term,  1872,  of  said  Court,  the  jury  returned 
^  verdict  for  the  plaintiff  for  $200,  "  being  the  value  and 
■^ut  of  the  sewing  machine." 

Defendant  moved'for  a  new  trial  upon  the  ground  that  the 
'^rdict  was  contrary  to  evidence  and  to  law.    The  motion 


644         SUPREME  COURT  OF  GEOBGIA. 

Mereier  of.  Merceir. 

was  overruled  by  the  Court,  and  plaintiff  in  error  ezcept«<l, 
and  assigns  said  ruling  as  error. 

J.  E.  Bower;  R.  Sims,  by  brief,  for  plaintiff  in  error. 

Thomas  F.  Jones;  H.  Fielder,  for  defendant. 

McCay,  Judge. 

We  do  not  see  any  ground  for  reversing  the  judgmeutof 
the  Court  in  this  ease.  The  only  pretence  of  error  is,  that 
he  ought  to  have  set  aside  the  verdict  as  contrary  to  evidence, 
and  we  think  he  was  riglit  in  not  doing  this.  If  the  verdict 
of  a  jury  is  not  to  stand  because  the  proof  on  whidi  it  is 
founded  is  not  clearly  in  its  favor,  our  whole  theory  of  jaiy 
trials  will  be  subverted.  We  have  so  often  and  so  deddedlj 
declared  our  opinions  on  this  subject,  that  we  do  not  ore 
again  to  go  over  them.  The  jury  is  just  as  much  a  final  s^ 
biter,  in  its  sphere,  as  the  Court,  and  in  matters  of  &ct,  it  is 
generally  far  more  apt  to  be  right.  The  consent  of  twelve 
minds  to  a  verdict  is  a  pretty  sure  evidence  of  its  correctnese. 
And  the  error  ought  to  be  very  plain  for  one  mind  to  set  it 
aside. 

As  we  have  said,  we  see  no  good  reason  for  this  bill  of  ex- 
ceptions. We  think  this  lady  has  been  improiierly  delajred 
in  this  matter,  and  we  award  her  the  damages  authorixed  hj 
law  in  ^uch  cases,  and  judgment  will  be  so  entered. 

Judgment  affirmed. 
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AKE  Jackson,  plaintiff  in  error,  vs.  F.  T.  Gayden,  de- 
fendant in  error. 

In  salt  on  a  bond  executed  before  Jane,  1865,  and  for  the  payment  of 
loney,  upon  the  happening  of  a  certain  contingency,  which  does  not 
appen  until  after  that  date,  no  affidavit  of  the  payment  of  taxes  need 
e  filed. 

The  judgment  of  the  Court  below  dismissing  a  suit  upon  an  erroneous 
round  will  not  be  sustained,  because  there  is  a  defect  in  the  declara- 
on  upon  which  the  suit  might  have  been  dismissed,  but  which  could 
e  cured  by  amendment. 

Relief  law  of  1870.  Tax  affidavit.  Practice.  Before 
ige  Hopkins.   Clayton  Superior  Court.   September  Term, 

ri. 

Blake  Jackson,  as  transferree,  sued  out  an  attachment 
LiDst  F.  T.  Gayden,  and  filed  his  declaration,  upon  the 
lowing  bond : 

GEORGIA— Clayton  County  : 

*  Know  all  men  by  these  presents,  that  I,  F.  T.  Gayden, 
the  county  of  Clayton,  am  held  and  firmly  bound  unto 
B.  Jackson  in  the  sum  of  $400,  for  the  true  payment  of 
icb  unto  the  said  L.  B.  Jackson  and  his  heirs,  I  bind 
self,  my  heirs,  executors  and  administrators  firmly  by 
ise  presents.  Signed,  sealed  and  dated  this  18th  day  of 
auary,  1860. 

^*  The  condition  of  the  above  bond  is  such  that,  whereas 
ire  18  DOW  pending  in  the  Superior  Court  of  the  county  of 
lyette.  State  aforesaid,  a  certain  action  of  ejectment  in  favor 
John  Trushlet  against  John  S.  Jackson  for  the  recovery 
a  certain  lot  of  laud  in  the  thirteenth  district  of  Fayette 
QDty,  known  as  lot  number  two  hundred  and  twenty-five. 
3W,  if  the  said  John  Trushlet  shall  fail  to  recover  the  said 
i  of  land,  or  its  equivalent  in  money,  from  the  said  John 
Jackson,  then  this  bond  to  be  null  and  void,  and  in  the 
^nt  the  said  John  Trushlet  recovers  ^id  lot;  or  iti  equiva- 
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lent  in  money,  from  the  said  John  S.  Jackson,  then  this 
bond  to  remain  of  full  force  and  effect. 
"  Signed,  sealed  and  dated  the  day  and  year  above  written. 
(Signed)  F.  T.  Gaydbn." 

Wlien  said  cause  was  called  for  trial  defendant  moved  to 
dismiss  the  same  because  the  plaintiff  had  failed  to  file  his 
affidavit  that  all  legal  taxes  had  been  paid  in  terms  of  the 
Act  of  October  13th,  1870.  Plaintiff  proposed  to  show  that 
said  cause  did  not  fall  within  the  aforesaid  Act,  in  this,  that 
said  bond  was  given  to  indemnify  one  L.  B.  Jackson  agtinst 
the  loss  of  a  certain  lot  of  land,  which  lot  was  involved  in 
litigation  in  Fayette  Superior  Court,  in  favor  of  John  Trash- 
let  against  John  S.  Jackson ;  that  said  land  was  recovered 
by  said  Trushlet  at  the  October  Term,  1870,  of  Fayette  Su- 
perior Court,  and  that  no  right  of  action  had  accrued  to  the 
transferree  of  said  bond  until  the  termination  of  said  suit; 
that  no  taxes  were  due  upon  said  obligation  until  after  the 
eviction,  and  that  said  eviction  was  not  had  until  after  said 
October  Term,  1870,  and,  therefore,  no  affidavit  was  required. 

The  motion  was  sustained  and  the  case  dismissed.  Where- 
upon plaintiff  excepted,  and  now  assigns  said  ruling  as  error. 

To  the  bill  of  exceptions  the  Judge  attached  the  following 
note: 

''  There  was  no  affidavit  in  reference  to  the  payment  of 
taxes  filed  in  this  case.  I  stated  at  the  time  the  order  of 
dismissal  was  made  that  there  were  other  grounds  on  whick 
the  dismissal  might  be  placed.  I  did  not  so  annonnoe,  hot 
I  was  of  the  opinion  that  no  sufficient  cause  of  action  wii 
set  forth  in  the  declaration." 

J.  L.  Blalock;  B.  F.  Abbot;  R.  S.  Dobsey,  forjdah* 
tiff  in  error,  V 

^^  • 

John  L.  Dotal;  Si  S.  Fears,  for  defendant 
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Montgomery,  Judge. 

1.  The  cases  o{  Sirriney  administrator,  vs.  The  Southwestern 
BaUroad  Company,  43  Oeorffia,  280,  and  of  Pace  vs.  WUr 
Kams,  44  Georgia,  must  control  the  present  case  upon  the 
question  of  the  tax  affidavit  required  by  the  Act  of  1870. 
Under  those  decisions  no  affidavit  is  necessary. 

2.  The  &ct  that  there  is  an  amendable  defect  in  the  decla- 
ration, whicli,  if  not  amended,  would  have  authorize<l  a  dis- 
missal of  the  case,  will  not  justify  this  Court  in  sustaining 
the  Court  below  in  dismissing  the  case  for  want  of  the  tax 
affidavit.  Had  a  motion  been  made  to  dismiss  the  case  on 
aooount  of  tlie  defect,  the  declaration  could,  and  probably 
would,  have  been  amended  to  meet  the  objection. 

Judgment  reversed. 


Jim  Williams,  plaintiff  in  error,  vs.  The  State  op  Geor- 
gia, defendant  in  error. 

Vhevey  upon  the  trial  of  the  defendant  for  the  offense  of  an  assault  with 
intent  to  murder,  the  jury  returned  a  verdict  fiuding  '*the  defendant 
gailtj  of  an  assault  with  intent  to  kill/'  and  upon  being  remanded  to 
the  jnry-room,  with  instructions  from  the  Court,  returned  a  general  ver- 
dict of  ^'  guilty,"  a  motion  in  arrest  of  judgment,  based  upon  the  facts 
aforesaid,  was  properly  overruled.     (R.) 

Criminal  law.    Verdict.     Practice.    Before  Judge  Hop- 
kins.    Fulton  Superior  Court.     April  Terra,  1872.    . 

For  the  facts  of  this  case,  see  the  decision. 

Fabbow  &  Thomas,  for  plaintiff  in  error.  1st.  Tfafe  first 
"Verdict,  though  a  special  and  partial  verdict,  was  nevertheless 
*^^id  and  binding.  Judgment  could  have  been  rendered 
ttiereon:  Graham  &  Waterman,  on  New  Trials,  vol.  3,  page 
^419;  Bishop's  Criminal  Procedare,  vol.  1,  sec.  831,  et  seq; 
^Sishop's  Criminal  Law,  vol.  1,  sec.  809.    2d.  Special  ver- 
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diets  not  amendable;  except  as  to  matter  of  form :  Bishop's 
Criminal  Procedure,  vol.  1,  sec.  839;  26  Ga,  R.,  593. 

J.  T.  Glenn,  Solicitor  General,  for  the  State.  Ist.  The 
jury  should  have  returned  a  general  verdict  of  guilty,  ornot 
guilty,  or  guilty  of  some  less  offense:  Code,  sea  4552.  The 
Court  was  right  in  having  the  verdict  made  complete  befofe 
receiving  it:  26  Ga.  R.,  593;  14  Ibid,  8;  28  Ibid,  367. 

"Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  an  aasialt 
with  intent  to  murder.  On  the  trial  of  the  case,  the  joiy 
came  into  Court  with  the  following  verdict:  "We,  thejaijr, 
find  the  defendant  guilty  of  an  assault,  with  intent  to  kill" 
Objection  being  made  to  the  form  of  the  verdict  by  the  So- 
licitor General,  the  Court,  after  making  inquiry  of  the  juiy 
as  to  what  was  their  intention  to  find  by  their  verdict,  ftod 
the  response  not  being  satisfactory,  the  jury  were  rerotoded 
to  the  jury-room  by  the  Court,  with  instructions  that  the 
form  of  their  verdict  should  be  either  a  general  verdict (^ 
guilty,  or  a  general  verdict  of  not  guilty,  or  a  partial  verdict 
of  guilty  of  an  assault  and  battery.  The  jury,  after  having 
retired,  returned  into  Court  with  a  general  verdict  of  guiltf. 
The  defendant  made  a  motion  in  arrest  of  judgment,  on  the 
ground  that  the  verdict  was  illegal,  and  contrary  to  lawaa- 
der  the  facts  in  the  case,  which  motion  was  overruled  by  the 
Court,  and  the  defendant  excepted.  We  find  no  error  ii 
the  refusal  of  the  Court  to  grant  the  motion  in  arrest  rf 
judgment,  on  the  statement  of  facts  disclosed  in  the  reoofdi 
The  first  verdict  was  an  informal  and  imperfect  verdidiii' 
it  was  the  duty  of  tlie  Court  to  remand  the  jury  tothek.t| 
room,  with  the  instructions  given  to  them  in  regard  to  I 
legal  duty,  as  to  the  form  of  their  verdict. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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AMES  W.  HertY;  plaintifF  in  error,  vs.  John  M.  Clark, 
defendant  in  error. 

•  A  settlement  between  two  partners,  whereby  one  buys  the  other's  in- 
terest in  the  partnership  property,  and  gives  his  note  for  the  amount 
found  to  be  due  the  retiring  partner,  does  not  estop  the  maker  of  the 
note  from  pleading  and  showing,  when  sued  on  the  note,  that  it  was 
given  for  too  much,  by  mistake,  arising  out  of  an  erroneous  charge 
against  the  maker  of  the  note  in  the  settlement  The  fact  that  the 
maker  received  the  note  after  discovery  of  the  mistake  by  him,  and 
while  it  was  a  matter  of  dispute,  still  insisting  that  it  existed,  does  not 
vary  the  rule. 

.  There  being  evidence  in  this  case  of  the  existence  of  the  mistake,  and 
the  jury  having  so  found,  we  will  not  disturb  the  verdict. 

Partnership.  Settlement.  Mistake.  Before  Judge  Bob- 
NBON.     Baldwin  Superior  Court.     February  Term,  1872. 

James  W.  Herty  brought  complaint  against  John  M.  Clark 
n  a  promissory  note,  dated  April  1st,  1870,  due  one  day 
fter  the  date  thereof,  payable  to  James  W.  Herty,  or  order, 
ift  the  sam  of  $800,  with  the  following  credits  thereon,  to- 
rit :  May  15th,  1870, 8200 ;  July  1st,  1870, 8100 ;  July  9th, 
870,  $210. 

The  defendant  pleaded  that  said  note  was  given  by  mistake 
Dr  $240,  principal,  and  $20,  interest,  too  much,  upon  a  set- 
lement  had  between  plaintiff  and  defendant. 

CSark  testified,  that  he  and  Herty  were  in  partnership  in 
ba  drag  business;  that  the  firm  was  dissolved  on  Novem- 
«r  27tb,  1867,  defendant  giving  plaintiff  $4,000,  and  plain- 
ts account  to  the  firm  of  $689,  for  his  interest;  that 
B&ndant  gave  his  note  for  $4,000,  and  by  October  of  the 
toA  year,  had  reduced  the  debt  to  $2,204  63,  for  which  he 
m;^B  two  notes :  one  for  $1,822  50,  and  the  other  for  $382  13 ; 
tat  ilie  following  April,  1869,  plaintiff,  in  addition  to  the 
GMeB  given  in  October,  1868,  which  were  in  full  of  all  debts 
Hon  due,  presented  an  account  containing  an  item  of  $540, 
*•  money  which  plaintiff  had  borrowed  from  his  sister  and 
flit  into  the  firm,  and  for  which  he  held  the  firm  responsible 
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on  the  day  of  settlement,  November  27th,  1867,  it  formiDg 
a  part  of  his  account  with  Clarke  &  Herty;  that  on  April 
1st,  1869,  on  a  settlement  had  between  plaintiff  and  defend- 
ant, a  balance  was  found  due  of  $1,207  88,  for  which  d^ 
fendant  gave  his  note,  but  that  said  balance  contained  n 
honest  mistake  of  plaintiff  of  $240,  principal,  and  $20,  i»- 
terest,  in  this :  that  one  item  upon  which  said  balance  ns 
founded,  charging  defendant  with  Miss  M.  E.  Herty'sbillof 
cash,  $540,  and  interest  of  $20,  less  a  counter-charge  of  |300, 
embraced  in  said  Miss  Herty's  bill,  due  to  said  defendant,  of 
$685  05,  had  been,  long  before  said  balance  was  found,  to- 
wit:  on  November  27th,  1867,  fully  settled,  and  had  been 
allowed  to  plaintiff  in  part  payment  of  his  own  debt  tod^ 
fendant  as  copartner  in  the  drug  business;  that,  by  contiDoal 
payments,  the  debt  was  reduced,  on  July  30th,  1870,  to  J290, 
and  defendant  offered  to  pay  the  balance  of  $50  ;  that  defend- 
ant had  given  notes  with  a  knowledge  of  the  mistake,  bot 
had  always  claimed  the  mistake  as  existing ;  that  the  mistab 
originated  when  the  account  was  presented  in  April,  1869,  it 
having  fully  entered  into  the  settlement  of  November  27tb, 
1867;  that  defendant  did  promise  to  plaintiff  to  close  tbe 
account  on  the  shop  books,  but  he  did  not  do  so  becaosebe 
became  convinced  that  the  account  was  wrong ;  that  the  boob 
were  kept  by  plaintiff,  and  whatever  mistake  there  is,  is » 
error  of  his. 

Herty  testified,  that  in  the  matter  of  the  $540  of  Mb 
Herty^s  account,  the  amount  was  to  be  credited  on  her  ac- 
count, and  in  the  sale  of  the  half  interest,  it  was  not  to  b 
included  in  the  account  of  plaintiff;  that  when  the  notes  fa 
$1,822  50,  and  $382  13,  were  given  by  the  defendant,* 
matter  was  considered  settled  upon  that  basis,  was  menl 
at  the  time;  that  defendant  promised  to  balance  hisboobj 
to  that  date ;  that  the  credit  of  $540  was  to  be  carried  to 
Herty's  account ;  that  when  said  two  notes  were  tak» 
leaving  balance  duetto  plaintiff  of  $1,207  88,  the 
$540  was  still  considered  due  to  Miss  Herty,  less  the 
charged  on^her  account ;  that  in  the  final  settlement' 
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e  note  for  $800  and  due  bill  for  $75  were  given,  the  $540 
IS  still  consid.ered  as  being  to  the  credit  of  Miss  Herty,  less 
r  account ;  that,  at  the  final  interview,  defendant  acknowl- 
ged  the  amount  just,  and  promised  to  pay  it;  that  in  as- 
tning  the  account  of  Miss  Herty  in  the  statement  of  April 
t,  1869,  it  was  considered  that  the  credit  of  $540  was  al- 
ved ;  that  plaintiflF  would  not  have  assumed  her  account  of 
85  05  if  the  credit  of  $540,  and  interest  of  $20,  had  not 
ve  been  allowed. 
The  statement  of  April  1st,  1869,  was  as  follows  : 

J.  W.  Herty  in  account  with  J.  M.  Clark,  Dr. 
S9..  April  Ist.To  amount  of  Mrs.  F.  A.  Herty's 

bill  to  April  1st $1,058  96 

59..  April  Ist.To  amount  of  Miss  M.  E.  Herty's 

bill  to  April  1st 685  05 

S9..April  lst..To  amount  of  B.  E.  Herty's  bill 

bill  to  April  1st 500  90 

39..April  Ist.To  amount  of  J.  W.  Herty's  bill 

$2,881  67 636  76 

...By  notes  of  J.  M.  C.    ''ZTz    $2,205  63 

By  cash.  Miss  M.  E.  Herty 54000 

By  interest.  Miss  M.  E.  Herty 2000 

By  B.  E.  Herty's  bill 1,25000 

By  account  of  A.  Joseph..... 700 

By  account  of  N.  G.  Lanterman 65  85 

By  overcharge  in  bill  $4,089  55 70 

Amount  due  J.  W.  H.,  April  Ist $1,207  88 

The  jury  returned  a  verdict  for  the  plaintiff  for  $30,  with 
lerest.  The  plaintiff  moved  for  a  new  trial  because  the 
fiict  was  contrary  to  the  evidence  and  to  law.  The  mo- 
o  was  overruled  and  plaintiff  excepted. 

CfBAWFORD  &  Williamson,  for  plaintiff  in  error. 
William  McKinley,  for  defendant. 
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Montgomery,  Judge. 

1.  Mistake  in  settlement  of  accounts  is  too  common  a 
ground  for  the  interposition  of  a  Court  of  equity^  and  jiro 
hae  vice,  on  a  proper  case  made,  our  Courts  of  law  are  Courts 
of  equity — to  need  elaboration — 1  Story's  Equity  Joris^ 
dence,  section  452,  and  the  sections  immediately  preceding. 
The  fact  that  Clark  gave  his  note,  not  in  settlement  or  hj 
way  of  compromise  of  the  disputed  amount,  (for  he  insisted 
at  the  time  that  the  mistake  existed,)  but  subject  to  fbture 
adjustment,  does  not  estop  him. 

2.  This  settled,  the  only  remaining  point  to  consider  is^ 
did  the  jury  have  sufficient  evidence  before  them  of  theois' 
take  to  justify  their  verdict.  As  to  amounts  the  record  is 
confused — the  plea  admits  $30  due  the  plaintiff)  and  is,  of 
course,  sworn  to— and  the  jury  find  for  this  amount  Clark, 
in  his  testimony,  says  ** fifty  dollars"  is  still  due,  but  this 
is  written  in  figures  in  the  record  and  may  be  intended  for 
thirty.  The  note  of  $800,  according  to  Clark's  testimony, 
was  for  $240  principal,  and  $20  interest,  too  much.  Allow- 
ing, first,  this  credit  and  then  the  credits  indorsed  on  it,  and 
the  verdict  of  the  jury  is  right,  omitting  some  slight  interest 
which  they  probably  thought  counterbalanced  by  the  intmst 
Clark  had  been  paying  on  the  $260  before  the  disooveyof 
the  mistake.  True,  Herty  contradicts  all  this  testimony 
about  a  mistake.  Still  Clark's  evidence  supports  the  verdiii 
and  the  judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 


Underwriters'  Agency,  plaintiff  in  error,  vs.  Wi 
T.  SuTHERLiN,  defendant  in  error. 

Where  an  insurance  was  effected  under  an  open  policy  of  ia« 
sued  to  the  company^ s  agent,  the  insured  taking  a  certificito  I 
insurance  was  according  to  the  terms  specified  in  said 
which  was  retained  by  the  agent : 
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Held,  That  in  a  sait  for  a  loss,  it  was  not  sufficient  for  the  plaintiff  to 
prodace  the  certificate  alone,  since  on  its  face  it  appeared  that  it  did 
not  contain  the  whole  agreement. 

Attachment.  Insurance.  Open  policy.  Before  Richard 
F.  Lyon,  Esq.,  Attorney  at  Law,  presiding  by  consent. 
Dongherty  Superior  Court.     June  Term,  1871. 

William  T.  Sutherlin  sued  out  an  attachment  against  the 
Underwriters'  Agency,  composed  of  the  Germania,  Hanover, 
Niagara  and  Republic  Fire  Insurance  Companies,  of  New 
York,  for  the  sum  of  $742  43,  besides  interest  and  expenses. 
At  the  appearance  term  a  declaration  in  attachment  was  filed, 
containing,  substantially,  the  following  allegations;  that  pe- 
titioner brings  his  suit  upon  the  following  written  contract, 
to-^it: 

**No.  29.  Undei'iorUei'8^  Agency.  $4,000. 

'^  Germania,  Hanover,  Niagara  and  Republic  Fire  In- 
surance Companies,  of  the  city  of  New  York. 

"Albany,  Ga.,  January  20th,  1866. 

**Thi8  is  to  certify  that  William  T.  Sutherlin  is  insured  for 
account  of  whom  it  may  concern,  under  and  subject  to  the 
oonditionsof  policy  number  seven  hundred  and  eighty,  issued 
hfjr  the  above  named  companies,  in  the  sum  of  $4,000,  each 
company  bearing  one-fourth  of  the  risk  taken  upon  (20) 
twenty  bales  of  cotton,  marked  W.  T.  S.,  on  board  cargo  of 
ihe  box  number  eighteen — Saucer,  master — at  and  from  Al- 
iMmy,  Georgia,  to  Apalachicola,  at  the  rate  of  four  per  cent., 
which  premium  of  $160  is  hereby  acknowledged  to  have 
been  received.  Loss,  if  any,  payable  to  W.  T.  Sutherlin,  or 
mrder  hereon  at  New  York,  upon  the  return  of  this  certificate. 

(Signed,)  ''  Y.  G.  RUST,  Agent." 

S^Goantersigned,  A.  S.  Stoddard, 

General  Agent,  New  York." 

Indorsed  on  the  face  as  follows: 
^  "The  property  is  insured  under  this  policy  from  Apalacli- 
,  to  New  York,  by  good  steamers  or  sailing  vessels,  and 

lodes  twenty  days  fire  risk  at  Apalachicola  from  the  dis- 
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charge  of  the  box."  That  on  Jauuary  20th,  1866,  petitioner 
shipped  from  Albany,  Georgia,  for  the  city  of  New  Ycnrk, 
via  Apalachicola,  twenty  bales  of  cotton,  marked  W.  T.  S., 
on  board  of  cotton  box,  number  eighteen,  whereof  one  Saucer 
was  master;  that  at  Apalachicola  said  cotton  was,  in  good 
order,  shipped  on  tlie  bark  J.  H.  McLaren  for  the  city  of 
New  York,  the  point  of  final  destination;  that  at  the  dateof 
shipment  said  cotton  was  of  tlie  value  of  $4,000 ;  that  said 
bark  arrived  safely  at  the  city  of  New  York,  on  or  about 
April  10th,  1866 ;  that  a  survey  was  made  by  the  port  wi- 
dens of  the  city  of  New  York,  said  cotton  pronounced  dam- 
aged by  water,  and  a  sale  ordered  and  made  by  due  coDiserf 
trade,  and  under  existing  laws  then  in  force,  netting  from 
said  sale  the  sum  of  $2,527  16,  such  sale  occurring  on  April 
20th,  1866 ;  that  defendant  is  therefore  indebted  to  petitioner 
the  principal  sum  of  $1,475  85,  with  interest  thereon  fioo 
said  date  of  sale  until  paid ;  that  petitioner  has  demanded, 
and  defendant  has  refused  payment  oif  said  claim/' 

The  record  fails  to  disclose  the  plea  filed  by  defendant 

AVhen  the  case  was  called  for  trial,  it  was  agreed  between 
the  imrties  that  Kichard  F.  Lyon,  Esq.,  an  attorney  at  law^ 
should  preside,  Judge  Strozier  having  been  of  counsel  for 
plaintiiF. 

Plaintiff  introduced  the  certificate  in  his  declaration  «ek 
forth ;  also  his  own  deposition,  and  that  of  W.  H.  Pricey 
who  examined  the  cotton  upon  its  arrival  in  New  York,bf 
which  the  damage  was  proven  and  also  efforts  to  obtain  a 
settlement  from  defendant.     Plaintiff  closed. 

Much  evidence  was  introduced  by  the  defendant,  which  tt 
is  unnecessary  here  to  set  forth,  as  a  consideration  of  thi 
same  is  not  involved  in  the  decision  of  the  Court. 

The  jury  returned  a  verdict  for  the  plaintiff  for  the  H 
of  $728  75,  with  interest  from  date  of  the  sale  of  cottoiL 

The  defendant  moved  for  a  new  trial  upon  the  foil 
among  otlier  grounds,  to-wit: 

Because  said  verdict  is  without  any  evidence  to  i 
and  manifestly  against  the  weight  of  evidence. 
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The  motion  for  a  new  trial  was  overruled,  and  plaintiff  in 
error  excepted. 

Vason  &  Davis;  Clark  &  Goss,  for  plaintiff  in  error. 

W.  E.  Smith,  for  defendant. 

McCay,  Judge. 

Did  this  case  turn  solely  on  the  proof  of  loss,  we  are  not 
prepared  to  say  that  the  verdict  is  wrong.  Section  2788  of 
our  Code  gives  a  very  wide  definition  of  the  phrase,  "  perils 
of  the  sea,"  and  the  phraseology  of  the  latter  clause  would 
seems  to  make  the  insurer  responsible,  even  for  the  negli- 
gence of  the  master,  except  in  the  cases  there  specified.  True, 
this  section  seems  in  conflict  with  section  2785,  but  there  may 
be  reason  in  the  suggestion  that  section  2785  refers  to  an  in- 
sarance  on  the  ship  only.  We  do  not,  however,  intend  to 
decide  this  point,  as,  in  the  view  we  take  of  the  case,  there 
must  be  a  new  trial  on  other  points.  We  think  the  Court 
erred  in  ruling  out  the  policy,  or,  rather,  we  are  of  opinion 
that  the  policy  was  a  necessary  part  of  the  plaintiff's  case. 
The  certificate  is  not,  of  itself,  a  complete  contract  by  the 
company.  It  expressly  provides  that  the  terms  and  condi- 
tions of  the  contract  are  to  be  regulated  by  policy  number 

On  its  very  face,  the  paper  produced  shows  that  it  does  not 
contain  the  whole  contract.  How  can  any  one  say  what  the 
contract  was  from  the  certificate  alone  ?  What  is  the  risk 
taken?  It  does  not  say.  What  are  the  terms  and  condi- 
tions? It  does  not  say.  It  stipulates,  expressly,  that  these 
terms  and  conditions  are  set  forth  in  another  paper.  True, 
that  other  paper  is  in  the  custody  of  the  defendant ;  but  that 
jtlBB  well  known  to  the  parties.  It  was  the  usual  mode  of 
business  for  the  agent  to  retain  this  paper.  But  its  contents 
were  well  known  to  Eust,  who  was  the  mutual  agent  of 
hoth  parties,  as  the  evidence  shows.  In  any  event,  the  paper 
cirtificate  declares  and  notifies  all  concerned  that  it  is  not  the 
whole  contract.    It  was  in  the  power  of  the  plaintiff  to  com- 
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pel  the  production  of  the  policy,  and  as  it  was  a  neoeeary 
part  of  the  plaintiiF's  case,  be  should  have  taken  the  legal 
steps  required  for  that  purpose.  'As  it  was  produced  by  the 
defendant,  without  notice,  the  plaintiff's  case,  in  this  respect, 
was  complete.  But  when,  on  his  motion,  it  was  ruled  oo^ 
his  case  was  fatally  defective,  since  it  appeared,  aflSrmatively, 
to  the  Court  that  the  full  contract  of  the  parties  was  not  be- 
fore the  jury. 

We  are  not  sure  that  the  Court  was  not  technically  right 
in  ruling  out  tlie  paper  as  evidence  for  the  defendant.  The 
whole  policy  was  not  produced.  What  we  have  was  tore 
away  from  something  else.  Whether  what  was  not  produced 
was  or  was  not  material,  does  not  clearly  appear.  Had  tbe 
plaintiff  given  the  notice,  and  the  defendant  failed  to  pro- 
duce the  whole,  the  remedy  is  apparent.  But  as  no  notice 
was  given  or  shown,  the  plaintiff's  case  was  incomplete,  tbe 
contract  was  not  before  tlie  Court,  and  no  excise  is  ofieied 
why  it  was  not  For  this  reason,  we  think  there  ought  tobe 
a  new  trial.  The  verdict  is  not  sustained  by  the  evideDoe, 
because  it  was  not  shown  what  the  real  contract  of  the  par- 
ties was. 

Judgment  reversed. 


John  Harkins,  plaintiff  in  error,  vs,  Clement  ArnolDi 
next  friend,  defendant  in  error. 

1.  Where  an  applicant  for  homestead  seeks  to  have  realty,  alone,  to  tbe 
value  of  $2,000  in  specie,  set  apart,  it  is  unnecessary  to  file  a  scbfldhk 
of  personalty. 

2.  Where  it  appears  that  a  widow,  with  minor  children,  whose  father  All ; 
in  this  State,  married  a  second  time,  and  she  and  her  husba&di  i 
living  in  the  county  of  her  first  husband's  residence  for  some  tiii^l 
the  State,  taking  the  minors  with  them,  but  frequently  arov 
still  avow,  their  intention  of  returning  to  their  former  homtt  I 
they  claim  never  to  have  abandoned,  and  application  is  made,  al 
of  the  minors,  for  homestead  out  of  their  father's  estate,  by  nwAl 
in  the  county  in  which  the  father  died  resident,  and  objectioB  i 
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by  a  creditor  of  the  father,  on  the  ground  that  the  minors  are  not  citi- 
zens of  Georgia,  and,  therefore,  not  entitled  to  a  homestead,  and  the 
jury,  on  appeal  from  the  Ordinary  who  granted  the  hom*»9^Aad,  aflRrm 
his  judgment : 

held,  That  the  question  of  domicil  was  one  of  fuet,  und«r  the  circum- 
stances, i»tr  jury  uaving  Tjund  in  fnvor  of  \he  minora'  righi  to  home- 
stead, this  Court  will  not  disturb  the  verdict  which  is  warranted  by  the 
evidence. 

8.  An  infant  who  has  no  guardian,  may  apply,  by  next  friend,  for  a 
homestead. 

Homestead.  Domicil.  Before  Ju'lge  Parrott.  Gordon 
Superior  Court.     February  Term,  1872. 

Clement  Arnold,  as  next  friend  of  Mary  A.  Dirnell,  for- 
merly Mary  A.  Cobot,  widow  of  F.  M.  Cobot,  deceased,  and 
of  Mark  Cobot,  Norman  F.  Cobot,  Freder'uk  M.  Cobot  and 
John  P.  Cobot,  minor  ciiildreu  of  said  F.  M.  Cobot,  peti- 
tioned the  Ordinary  of  Gordon  county  to  have  a  homestead 
Bet  apart  for  the  benefit  of  said  widow  and  minors  in  the  real 
estate  of  said  F.  M.  Cobot. 

John  Harkins,  a  creditor,  objecte<1,  upon  the  following 
grounds,  to-wit : 

1st.  Because  said  applicant  has  not  filed  a  schedule  of  the 
personal  property  owne<i  by  the  estate  of  deceased. 

2d.  Because  said  widow  and  minor  children  are  non-resi- 
jents  of  the  State  of  Georgia. 

3d.  Because  said  widow  has  had  u  large  amount  of  said 
BSfftte  before  the  filing  of  said  application,  to-wit :  more  than 
m  allowed  for  a  homestead. 

Issue  having  been  joined  upon  tlie  aforesaid  objections, 
■nd  the  homestead  allowed  by  the  Oixiinary,  John  Harkins 
appealed  to  the  Superior  Court. 

Upon  the  trial  before  the  jury,  it  f  »|)eare<l  from  the  evi- 
diooe  that  F.  M.  Cobot  died  in  186  1.  leaving  the  aforesaid 
fjfidow  and  minor  children;  that  Mr.-.  Gol>ot  married  W.  H. 
bamell  in  1867  or  1868,  and  reside*  in  Calhoun,  Georgia; 
Ihai  Darnell,  in  1868,  went  to  Flo'  I  county,  temporarily, 
Ibr  the  purfxtse  of  teaching  school,  'aiming,  always,  Cal- 
as  his  home;  that  Darnell  le  Calhoun  in  January^ 
Vol.  zlyi.  43. 
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1869,  and  went  to  Lebanon,  Tennessee,  in  response  to  a  call 
from  a  Cumberland  Presbyterian  congregation  ;  that  he  was 
a  minister  of  the  gospel  of  the  Cumberland  Presbyterian 
Church;  that  Darnell  never  relinquished  Calhoun  as  his 
home,  but  said,  on  tlie  contrary,  that  he  intended  to  return 
at  the  end  of  the  year  for  which  he  was  engaged  by  said 
church ;  that  he  has  not  yet  returned,  and  is  engaged  for  an- 
other year;  that  the  aforesaid  minor  children  acoompanied 
him  to  Lebanon,  Tennessee;  that  Darnell  has  written  maoj 
letters  to  persons  in  Calhoun  expressing  his  intention  of  re- 
turning. 

The  jury  returned  a  verdict  in  favor  of  the  applicant 
John  Harkins  moved  for  a  new  trial,  upon  the  followiog 
grounds,  to- wit : 

1st.  Because  the  verdict  is  strongly  and  decidedly  agtiost 
the  weight  of  evidence. 

2d.  Because  the  verdict  is  contrary  to  law. 

The  motion  for  a  new  trial  was  overruled,  and  plaintiff  in 
error  excepted  and  assigns  said  ruling  as  error. 

Underwood  &  Rowell,  represented  by  E.  N.  Broyles, 
for  plaintiff  in  error. 

W.  H.  Dabney,  for  defendant. 
Montgomery,  Judge. 

1.  The  Act  of  October  3d,  1868,  provides  that  eveiy  pff- 
son  seeking  the  benefit  of  the  Act  ^'should  make  out  a  sched- 
ule and  description  of  the  personal  property  claimed  by  hia 
to  be  exempt,^'  etc. 

The  Act  of  March  20th,  1869,  enacts  that  "  it  shall  be  tb 
duty  of  such  debtor,  when   he  takes  steps   in  the  Coait  i 
Ordinary,  or  before  the  proper  Court,  to  have  said  exeiD( 
of  personalty  set  off  to  him  to  make  a  full  and  fair  dii 
of  all  the  pei:sonal  property,"  etc.   Only  then  when  hec 
exemption  of  personalty  is  it  his  duty  to  file  a  achedoWij 

2.  My  associates  prefer,  in  this  case,  to  treat  the  ( 
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of  domicil  which  arises^  as  a  question  of  fact,  and  (under  the 
evidence  as  set  forth  in  the  decision  pronounced  from  the 
bench  and  as  embodied  in  flie  statement  of  facts  by  the  Ee- 
porter^)  to  hold  that  the  jury  had  sufficient  evidence  beroie 
them  of  the  animiLs  revertendi  on  the  parts  of  the  8te|>-father 
and  the  mother  of  the  children  to  sanction  the  verdict.  For 
myself  I  am  prepared  to  say,  as  matter  of  law,  that  the 
minors  have  never  lost  their  domicil  in  Gordon  county,  so 
far  as  to  deprive  them  of  their  right  to  homestead,  for  the 
following  reasons :  First,  the  place  of  birth  of  a  person  is 
considered  as  his  domicil,  if  it  is  at  the  time  of  his  birth  the 
domicil  of  his  parents,  or,  ratJier,  of  his  father.  FatrU  ori- 
ginem  unvsquisqiLe  seq^iatur.  Secomlly,  the  domicil  of  birth 
of  minors  continues  until  they  have  obtained  a  new  domicil. 
Thirdly,  minors  are  generally  deemed  incapable,  propria 
motUj  of  changing  their  domicil  daring  minority.  [This 
rule  has,  perhaps,  its  exceptions:  Roberts  vs.  WalkeTy  18 
Georgia,  5;]  and,  therefore,  they  retain  the  domicil  of  their 
£ither.  Fourthly,  if  the  father  dies,  his  last  domicil  is  that 
of  his  infant  child. 

A  widow  retains  the  domicil  of  her  deceased  husband  until 
she  obtains  another.  A  married  woman  follows  the  domicil 
of  her  husband  :  Story's  Conflict  of  Laws,  section  46.  M 
common  law  a  domicil  cannot  be  acquired  by  act  of  the  in- 
fimt ;  but,  with  the  exception  of  fraud,  a  domicil  acquire<l 
by  the  mother  with  whom  the  infant  continues  to  reside  (the 
fiitber  being  dead)  becomes  the  domicil  of  the  infant :  Pot- 
tinger  tw.  Wrightman,  3  Mer.,  67.  But  by  the  civil  law 
minors  retain  the  domicil  which  their  father  had  at  the  time 
of  his  decease,  although  the  infants  afterward  remove  with 
the  consent  of  their  curators,  tutors  or  relations ;  because 
they  are  not  permitted  to  change  the  order  of  their  succession 
to  personal  property,  which  depends  on  the  law  of  domicil : 
2  Domat's  Public  Law,  487,  book  1,  title  16,  section  3,  arti- 
da  10.  This  principle  does  not  appear  to  have  been  adopted 
faj  the  common  law  because  the  right  of  inheritance  is  not 
'  dianged  by  a  change  of  domicil  within  the  State  nor  is  the 
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"^  settlemeul  of  estates  affected  thereby :  Holjoke  vs.  Haskins, 
=   5  Pickering'n  Reports,  25-6,  and  authorities  there  cited. 

In  Georgia,  if,  as  contended  by  counsel,  no  one,  who  ist 
^:  resident  of  anuiiier  Siaie,  is  eniitje<i  lo  homestead  htrt;,  ibe 
•-'  reason  of  tiic  civil  law  applies  in  fuli  force.     In  addition  to 
.',>   this,  section  1695  of  the  Code  provides  that  "  A  person, 
-^    whose  domicil   for  any  reason  is  dependent  upon  that  of 
another,  can,  by  no  act  or  volition  of  his,  effect  a  change  of 
his  own  domicil ;  nor  can  a  guardian  change  the  domidl 
of  his  ward  by  a  change  of  his  own,  or  otiierwise,  so  as  to 
interfere  with  tl)e  rules  of  inheritance  or  succession,  or  oth- 
erwise affect  the  rights  or  interests  of  third  persons.*'    The 
same  person  may  have  a  domicil  in  one  place  for  one  pur- 
pose— in  another,  for  another  purpose :  Somerville  vs.  Som- 
erville,  5  Vesey,  786.     For  these  reasons,  as  matter  of  bw, 
I  think  that  no  change  of  the  domicil  of  the  mother,  the 
natural  guardian  of  the  children,  could  so  far  change  their 
domicil  as  to  deprive  them  of  their  right  to  liomestead  in 
their   father's  estate.     The  jury,  however,  have   found,  as 
matter  of  fact,  that  their  step-father  did  not  change  his  dom- 
icil.    There  is  evidence  to  sustain   this  finding.     And  this 
settles  their  right  to  homestead. 

3.  Section  13  of  the  Homestead  Act  of  1868  provides  that 
the  minors  may  a]>ply  for  homestead  by  next  friend. 
Judgment  ailirmed. 
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ABATEMENT.    See  Domieil,  2. 

ACCESSORY.    See  Criminal  Law,  22,  23. 

ACCORD  AND  SATISFACTION. 
See  Usury f  4. 

ACCOUNT.    See  Judgment,  5. 

ADEMPTION.    See  WtU,  9. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  When  an  administrator  sells  railroad  stock,  the  prop-  ^ 
erty  of  the  estate  which  he  represents,  at  private  sale, 
and  his  vendee  sells  to  a  bona  fide  purchaser  without 
notice,  the  title  of  such  purchaser  will  be  protected,  as  . 
against  the  heirs  of  said  estate.     Nutting  et  ai.  vs.  ^' 
Thoma^on  et  al .34 

2.  If  the  original  purchasers  of  this  stock  bought  it 
from  the  administrator  at  private  sale,  under  such  cir-  ; 
cumstauces  as  the  law  will  charge  them  with  notice, 
and  have  either  a4)propriated  it  to  their  own  use  or. 
eold  it  to  others,  then  they  are  liable  to  the  heirs  for 

a  conversion  of  it,  such  purchase  being  a  fraud  upon  ; 
their  rights.     Ibid. 

3.  A  paper,  signed  by  the  Ordinary,  purporting  to  grantv 
to  an  administrator  leave  to  sell  the  land  of  the  estate 
which  he  represented,  which  had  never  been  recorded-^. 
or  entered  on  the  minutes  of  the  Court,  and  without" 
proof  that  such  order  had  been  granted,  at  a  regular; 
terra  of  the  Court  of  Ordinary,  is  inadmissible  in  evi-. 
deuce.     Groover  et  al,  vs.  King ;101 

4.  The  recital  in  an  administrator's  deed,  executed  onV 
the  3d  day  of  December,  1861,  that  leave  to  sell  the 
land  was  granted  in  November  last  past,  is  notice  to 
the  purchaser  that  the  requirement  of  iVie  \«cw^^'&  \ft 
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forty  days'  public  notice  of  the  sale^  had  not  been 
complied  with.     Ibid. 

5.  Although  the  minor  heirs  of  the  intestate  may  have 
liud  a  guardian  who  receipted  to  the  administrator  for 
their  portion  of  the  proceeds  of  the  land^  without  any 
knowledge  of  the  illegality  of  the  sale,  yet  they  were 
i;ot  estopped  from  asserting  their  claim  to  the  land, 
when  they  obtained  a  knowledge  of  such  ill^al  sale, 
they  accounting  for  the  money  received.     Ibid. 

6.  Where  a  suit  is  brought  by  administrators  against  an 
attorney  for  money  collected  by  him  as  their  attorney 
utid  not  as  an  attorney  for  their  intestate,  the  allega- 
tion in  the  pleadings  of  their  representative  character 
18  mere  surplusage,  as  they  were  entitled  to  maintain 
the  action  in  their  own  names.  Kenan,  executoTf  vs, 
DuBignon  et  al,,  adviinistratora 258 

7.  Suit  being  brought  by  administrators,  proof  of  their 
representative  character  is  unnecessary,  unless  denied 
by  plea.     Ibid. 

8.  Where  a  note  is  given  by  a  temporary  administrator 
for  property  purchased  at  an  administrator's  sale,  it 
does  not  bind  the  estate  which  he  represents.  Fun- 
derburk,  administrator ,  V8.  Gmham  ei  al 296 

9.  If  the  i)roperty  purchased  is  appropriated  for  the  ben- 
efit of  the  estate  represented  by  the  temporary  admin- 
istrator, and  he  is  insolvent,  the  creditor  may  proceed 
against  said  estate.     Ibid. 

10.  Where  a  creditor  applies  for  letters  of  administra- 
tion upon  the  estate  of  his  deceased  debtor,  it  was 
error  in  the  Court  to  exclude  notes  and  mortgage  to 
secure  the  same,  made  by  the  debtor,  which  were 
offered  in  evidence  to  show  the  indebtedness,  on  the 
ground  that  no  affidavit  had  been  filed  of  the  nay- 
meut  of  taxes  thereon,     Einstein  vs.  Latimer  ei  (W......  JW 

11.  An  executor  who,  by  the  will  of  his  testator,  (pro- 
bated in  1853,  and  by  which  a  solvent  estate  of  more 
than  $200,000  is  committed  to  his  hands,)  is  direoiflA^ 
to  move  a  slave  to  a  free  State,  to  be  there  manamilvij 
ted,  and  to  invest  for  such  manumitted  slave,  on  I 
arrival  at  age,  which  occurs  in  1862,  $3,000,  - 
after  xe?\\amg  to  execute  the  bequest  of  his 
untW  l\\e  c\o%<i  ol  l\i^  ^^x^K:^^"^  Vvcaarivt  feom  lii 
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by  showing  tliat  tlie  estate  has  perished  on  his  hands 
froai  the  results  of  the  war  and  other  causes.  Ander- 
sonva,  GreeUy  executor 361 

12.  If  an  executor  buy  land  of  his  testator  at  his  own 
sale,  the  purchase  is  voidable  at  the  election  of  a  leg- 
atee.    Ibid. 

13.  Where  an  executor  relics  on  tiie  defense  of  plene  ad- 
mini^travitf  it  is  not  error  in  the  Court  to  charge  the 
jury,  **  if  you  find,  from  the  evidence,  there  has  been 
no  full  and  complete  administration  of  the  assets  of 
the  estate,  then  this  plea  of  defendant's  fails,  and  your 
verdict  may  also  be  against  the  assets  in  his  hands  to 
be  administered,  or  in  default  of  such  assets,  against 
his  persunal  goods."     Ibid. 

14.  The  executor  in  this  case,  having  made  himself  per- 
sonally liable,  by  his  neglect,  for  the  payment  of  com- 
])lainant's  legacy,  before  any  law  existed  authorizing 
him  to  invest  in  Confeilerate  securities  without  an 
order  of  Court,  the  charge  complained  of  in  the  33d 
ground  for  new  trial  is  immaterial.     Ibid. 

16.  An  executor,  who  has  willfully  or  neeligently  mis- 
managed the  property  in  his  charge  to  the  injury  of  a 
legatee,  cannot  avail  himself  of  the  provisions  of  the 
Relief  Act  of  October  13th,  1870,  when  sued  by  such 
legatee.     Ibid. 

16.  Where  land  is  "  regularly  advertised  and  sold  at  ad- 
ministrator's sale,"  (and  the  record  states  no  more) 
and  is  afterwards  levied  on  under  a  judgment  obtained 
i^plinst  the  intestate  in  his  lifetime,  and  the  Court  de- 
cides that  the  administrator's  sale  divests  the  judg- 
ment lien — ^to  which  judgment  exception  is  taken — 
tjie  plaintifT  in  error  must  show  affirmatively  that  the 
estate  was  solvent,  and  the  order  of  sale  was  not 
granted  for  the  payment  of  debts,  but  for  distribution 
only,  in  order  to  entitle  him  to  a  reversal  of  the  judg- 
ment, even  if  this  would  do  so.  And  as  to  this,  we 
reserve  our  opinion.     Oarhart  et  cd.  vs.  Vann 389 

17.  Where  an  executor  is  sued  as  such,  in  the  county  of 
his  residence,  and,  pending  the  suit,  dies,  and  admin- 
istration de  bonis  non^  is  granted  upon  the  estate  of 
his  testator,  who  lived  and  died  in  a  different  county, 
to  a  citizen  of  the  county  of  the  testator's  residence^ 
the  snit  against  the  executor  does  not  t^^V/^^  %bUdi  % 
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scire  faciaa  issued  to  make  the  adminiBtrator  de  bonk 
non,  a  party  to  the  suit,  should  not  have  been  dis- 
missed under  tlie  facts  stated.      Walton  vs.  Oill,  ad- 

minisiraior 600 

Leonard  et  aJ.  vs.  Same 600 

Weekes,  executor,  vs.  Same 600 

ADVERSE  POSSESSION.    See  ISectmeni,  1, 5. 

AFFIDAVIT.     See  Attorney,  2. 

AMBIGUITY.     See  Evidence,  5,  7. 

AMENDMENT. 

1.  The  eonnter-aflSdavit  to  proceedings  to  eject  an  intm- 
der  cannot  be  amended^  nor  can  a  second  be  made. 
Paige  vs.  Dodson 223 

2.  An  attachment  bond  is  amendable.  Long,  exeeukr, 
vs.  Hood 225 

3.  Where  proceedings  are  instituted  to  establish  a  lost 
note,  and  suit  is  commenced  after  the  rule  nm  has 
issued,  as  allowed  by  section  3910  of  tiie  Code,  and, 
])ending  the  cause,  the  original  note  is  found,  it  is  Dot 
error  to  allow  plaintifT  to  amend  his  declaration  so  as 
to  sue  upon  tiie  original  note  thus  found,  even  though 
there  may  be  some  immaterial  discrepancies  between 
the  original  note  and  i\ui  copy  which  it  was  sought  to 
establish.     Cheney  et  al.  vs.  Dalton 401 

4.  The  records  of  the  Court  of  Ordinary  are  amendable 
so  as  to  make  them  speak  the  truth^  ui>on  the  proper 
steps  being  taken  for  that  pur|X)6e.  The  fact  that  the 
Court  had  no  jurisdiction  to  grant  the  order,  wbidi 
it  is  pro|)osed  to  amend,  cannot  affect  the  motion  to 
amend.  If  the  jurisdiction  did  not  exist,  parties  whose 
interests  may  be  affected  by  the  judgment  can  take 
advantage  of  the  want  of  jurisdiction  as  well  after  as 
before  the  amendment,  whenever  and  wherever  it  in- 
terferes with  their  rights.  Thompson  et  al.  vs.  Exm- 
brel  et  al 

5.  Upon  a  motion  to  amend  the  records  of  the  Coartdi^L 
Ordinary,  the  only  issue  before  the  Court  is,  whethiBi^J 
t\\e  amet\Aui^v\\.  ^to^sed  will  make  the  record  i 
t\\e  ttvxlVi.    \t\\e.\\\«t  \Xi^  w\^\!ks\  w&Ks^  Hcaa  le 
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passed  or  not  is  irrelevant  and  impertitient  to  the  issue. 
Nor  can  such  order,  if  illegal^  be  set  aside  in  this  pro- 
ceeding. The  case  is  not  altered  where  the  motion  is 
to  rescind  an  order  allowing  the  amendment.     Ibid. 

K  An  amendment  of  its  records  by  the  Court  of  Ordi- 
nary, upon  an  ex  parte  application,  cannot  afTect  the 
rights  of  any  persons  not  parties  to  tlie  proceedings. 
But  if  such  persons  afterwards  come  into  Court  and 
move  to  rescind  the  order  of  amendment,  and,  upon 
hearing  all  the  parties,  it  appears  that  the  amendment 
was  a  proper  one  to  be  made,  the  order  granting  it 
should  be  permitted  to  stand.     Ibid, 

'.  An  aflSdavit  by  an  oflScer  or  employee  on  any  steam- 
boat, made  under  section  1969  of  tlie  Code,  for  the 
purpose  of  foreclosing  a  lien  on  such  boat  for  any 
debt  that  the  affiant  may  have  ngainst  the  owner  or 
lessee  of  the  boat,  must  state  the  name  of  the  person 
or  persons  owing  the  debt,  as  well  as  comply  with  the 
other  requirements  of  the  statute.  Tiiis  is  necessary 
to  give  the  State  authorities,  who  cannot  proceed 
solely  in  rem  in  such  a  case,  jurisdiction.  And  where 
the  averment  is,  that  demand  was  made  upon  the 
agent,  it  should  state  that  the  demand  was  made  on 
the  agent  of  the  owner  or  lessee,  as  the  case  may  be, 
and  not  on  the  agent  of  the  boat.  Cape  Fear  Steam- 
boat Company  r«.  Torrent  et  al 585 

.  The  affidavit  being  the  foundation  of  the  proceeding, 
the  execution  issued  thereon  must  conform  to  it,  and 
cannot  supply  its  defects.  Where  the  affidavit  con- 
tains all  the  requirements  of  the  law,  the  execution,  if 
defective,  may  be  amended  so  as  to  make  it  conform 
to  the  affidavit.     Ibid, 

.  A  return  of  a  sheriff  upon  a  writ  of  attachment, 
which  states  that  he  served  a  named  person  "  person- 
ally "  with  a  summons  of  garnishment,  may  be  amen- 
dea  so  as  to  show  that  he  served  such  person  as  pres- 
ident of  a  bank.  If  the  summons  of  garnishment 
has  been  lost,  and  the  sheriff  is  dead,  the  plaintiff^  on 
motion  to  do  so,  should  be  permitted  to  prove,  by 
aUv/nde  testimony,  that  the  summons  of  garnishment 
WaB  directed  to  the  person  served  as  president  of  the 
bank.  If  the  garnishee  denies  it,  he  can  tender  an 
issae  which,  if  found  in  favor  of  the  plaintiff,  will 
entitle  him  to  an  order  amending  the  relutw/^  ^  ^^ 
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to  make  the  proceedings  conform  to  tlie  facts."    Mam 
iSc  Loweiistein  vs.  The  ChaUahoodiee  National  Bank...  606 

APPEAL. 

1.  A  certioran  does  not  lie,  to  correct  the  errors  of  a 
Justice  of  the  Peace,  in  a  judgment  involving  qoes- 
lions  of  fact,  when  the  amount  of  the  judgment  is 
over  fifty  dollars.  In  such  cases  the  remedy  is  by  ap- 
peal, as  provided  by  the  Constitution  of  1868.  Wit" 
kowski  V8.  Skalowdki 41 

2.  An  appeal  would,  by  section  3554  of  the  Code,  lie 
from  the  verdict  of  the  jury  in  the  County  Court,  in 
a  collateral  issue,  at  the  discretion  of  the  Judge  pre- 
siding in  said  Court.     Odom  vs.  GUI 245 

ARBITRAMENT  AND  AWARD. 

1.  An  award  having  been  made  the  judgment  of  the 
Court  without  objection,  equity  will  not  interfere  to 
set  it  aside  on  account  of  fraud  in  the  original  cause 
of  action,  or  of  fraud  in  obtaining  the  complaioant's 
consent  to  the  arbitration,  where  all  the  facts  were 
known  at  the  time  of  the  motion  to  make  the  award 
the  judgment  of  the  Court.  Clark  et  ai.  vs.  Thur- 
mond     97 

2.  Where  a  suit  was  brought  to  the  City  Court  of  Au- 
gusta, for  $235  96,  the  jurisdiction  of  which  does  not 
extend  to  amounts  under  $100,  and  the  matters  in  dis- 
pute were  referred  to  an  arbitrator,  and  uj>on  the  re- 
turn of  the  award,  which  was  in  favor  of  the  plaintiff, 
for  $68  14,  besides  interest,  a  motion  was  made  to 
dismiss  the  case  for  want  of  jurisdiction,  as  the  plain- 
tiff, by  his  own  admission,  only  claimed  $81  96,  it  was 
])roper  in  the  Court  to  sustain  the  motion.  Clements 
vs.  Painter H^ 

3.  The  fact  tiiat  exceptions  were  filed  to  an  award  which 
was  made  tiie  judgment  of  the  Court,  does  not  render 
it  inadmissible,  the  exceptions  having  been  withdrawn. 
McRory  vs.  Sellars - 

ARREST. 
1.  The  Act  of  incorporation  of  the  city  of  Ami 
and  tVve  otdxw^LVi^^  ^QjBsed  in  pursuance  thereof,  ai 
iz\ng  t\ift  atte&\»  ^\i^  ^^\fe\\>iAQ\\  ofl  N\sX'^<sst^  <^C  the 


INDEX.  667 

Dances  of  said  city,  without  warraut,  are  not  uncon- 
stitutional. Johnson  va.  The  Mayor  and  City  Council 
of  Ame)'icus  et  al. 80 

In  case  of  an  arrest  witliout  warrant,  the  prisoner 
should,  without  unreasonable  delay,  be  conveyed  be- 
fore the  most  convenient  officer  authdhized  to  receive 
an  affidavit  and  to  issue  a  warrant,  and  the  imprison- 
ment of  the  oflonder  beyond  a  reasonable  time  for  that 
purpose  would  be  illegal.     Ibid. 

ATTACHMENT. 
Sections  1543  and  1544  of  the  Revised  Code,  pre- 
scribing the  punishment  of  any  master  of  a  vessel 
who  shall  throw,  or  i)ermit  to  be  thrown,  from  any 
vessel  any  stone,  gravel  or  other  ballast,  into  the 
waters  of  any  buy  or  harbor  in  this  State,  make  such 
an  act  an  ofi'ense  against  the  laws  of  the  State,  and  the 
guilty  party  is  to  l>e  tried  and  punished  as  in  other 
misdemeanors.      Wallace  vs.  The  State,  for  iise,  etc 199 

The  attachment  provided  for  by  section  1544,  is  only 
to  secure  and  recover  the  fine  to  be  imposed  u|K)n  the 
conviction  of  the  offender,  and  cannot  l)e  carried  to 
judgment  until  after  the  guilty  person  has  been  tried 
and  sentence  passed,  when  judgment  may  betaken  on 
the  attachment  for  tiie  amount  of  the  fine  affixed  by 
the  Judge.     Ibid, 

When  the  plaintiff's  name  is  signed  to  an  attachment 
bond  by  his  attorney,  the  plaintiff*'s  name  should  be 
foHowed  by  the  words  *'by  his  attorney-at-law,'' to 
which  should  be  added  the  attorney's  name.  Long, 
executor,  V8,  Hood 225 

An  attachment  bond  is  amendable.     Ibid. 

Where  the  defendant  has  replevied  the  property 
attached,  and  has  appeared  and  pleaded  to  the  merits 
of  the  case,  the  plaintiff  has  the  right  to  try  the  case 
as  at  common  law.     Ibid. 

ATTORNEY. 

When  the  plaintiff''s  name  is  signed  to  an  attachment 
bond  by  his  attorney,  the  plaintiff's  name  should  be 
followed  by  the  words  "  by  his  attorney-at-law,''  to 
nrhiob  should  be  added  the  attorney's  name.  Long  ts. 
Hood. "iaSi 
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2.  An  affidavit,  probating  a  mortgage,  taken  before  the 
attorney  of  the  mortgagee,  who  is  a  Notary  Public,  is 
not  a  legal  affidavit,  and  a  mortgage  recorded  on  such 
probate  is  not  legally  recorded.     Xichoh  vs.  Hampton  253 

3.  Where  a  plea  had  been  filed  to  the  plaintiffs'  action 
setting  np  a  legal  defense  thereto,  and  a  trial  was  had 
in  the  absence  of  one  of  defendants'  counsel,  who  was 
alone  acquainted  with  all  the  facts  of  the  defense, 
which  resulted  in  a  verdict  for  the  plaintiffs;  on  its 
being  made  to  appear  that  said  counsel  had  leave  of 
absence,  a  new  trial  should  have  been  granted.  Budj 
Johnston  &  Company  vs.  Ketchum  <fe  Hartridge 531 

4.  A  judgment  will  not  be  set  aside  for  absence  of  de- 
fendant's counsel  by  leave  of  Court,  and  an  announce- 
ment by  the  Court  that  none  of  the  counsel's  cases 
will  be  tried,  except  by  consent,  where  it  does  not 
distinctly  appear  that  such  counsel  was  regularly  re- 
tained in  the  case,  he  himself  not  being  able  to  swear 
to  it,  and  it  does  appear  that  the  partner  of  the  coun- 
sel, who  was  such  at  the  time  of  the  alleged  retainer, 
is  in  Court  and  states  that  he  knows  of  no  defeu«j, 
and  it  further  appears  that  there  is  no  counsel  of  re- 
cord, that  no  plea  is  filed,  and  that  there  is  a  judg- 
ment by  default  which  has  not  been  opened.  Farmer 
i,B.pJry M3 

5.  Where  a  mortgage  and  notes  secure<l  by  it  placed  in 
the  hands  of  an  attorney  for  foreclosure  and  suit,  one 
of  the  conditions  of  which  mortgage  is,  that  the  mort- 
gagor shall  pay  all  expenses  of  foreclosure,  including 
attorney's  fees,  and  the  attorney  takes  the  rule  nii, 
calling  on  the  defendant  to  show  cause  why  the  mort- 
gage should  not  be  foreclosed  for  the  amount  due,  and 
ten  per  cent,  thereon  as  attorney's  fees,  and  the  attor- 
ney also  commences  a  common  law  suit  and  gives 
written  notice  to  the  defendant  not  to  settle  or  com- 
promise with  plaintiffs,  except  through  the  attorney; 
notwithstanding  which  the  defendant  does  compromiae 
the  case  with  ihe  plaintiffs,  without  the  knowledge  of 
the  attorney,  the  latter  is  entitled  to  a  rule  absolute t0H 
the  extent  of  his  fee*;,  in  the  absence  of  any  cause  sho 
to  the  contrary.  Jones  vs.  Oroover^  Stubhs  &  Con 
et  al. , 

6.  T\\e  ab^^euct^  of  def^audant's  coursel,  by  leave  of  < 
ou  t\\e  Aoj  l\\^  tv^fe  ^iJcje^vsXft  ^^^  \ssJ«w'«ixv^  Wt  who  I 
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lefl  with  plaintiff's  counsel  a  written  consent  that  the 
rule  might  be  taken  unless,  before  a  certain  day  named, 
which  had  passed^  a  satisfactory  settlement  was  had,  is 
no  ground  for  enjoining  the  levy  of  the  execution 
issued  upon  the  rule,  e9|)ecially  where  such  injunction 
is  not  asked  until  after  tiie  return  term  of  the  execu- 
tion has  passe(],  aiui  ti)ere  is  no  aiiegation  oi  the  in- 
solvency of  tlie  plaintiffs  or  their  attorney,  or  of  any 
good  defense  which  could  have  been  m|ide  to  the  rule. 
Ibid. 

AWARD.     See  ArhUrament  and  Award. 

BANKRUPT.     See  Tax,  3. 

BANKS. 

.  When  a  note,  payable  at  bank,  is  placed  in  a  bank 
for  collection,  it  is  the  duty  of  the  bank  to  see  to  it 
that  it  is  properly  presented  for  payment,  and  on  its 
dislionor,  to  have  it  duly  protested,  and  notice  given 
to  the  indorsers.  Georgia  National  Bank  vs.  Header- 
son 487 

.   When  a  bill  of  exchange  payable  at ,  was  sent 

to  a  bank  for  collection,  and  the  bank  treating  it  as 
a  bank  check,  and  not  entitled  to  days  of  grace,  pre- 
sented it  for  payment,  and  had  it  protested,  etc.,  on 
the  day  of  its  maturity,  without  days  of  grace,  by 
means  of  which  the  indorser  was  discharged,  and  it 
was  in  evidence,  that  the  bank  was  notified  by  the 
indorser  at  the  time,  that  he  claimed  the  paper  to  have 
days  of  grace  : 

Teld,  That  the  l>ank  was  liable  to  the  person  who  de- 
poeited  the  paper  for  collection  for  damages,  for  its 
negligence  in  not  presenting  the  check,  as  required  by 
law,  and  causing  notice  of  its  non-payment  to  be  given 
lo  the  indorser.     Ibid. 

.  A  State  bank,  not  specially  authorized  by  its  charter 
to  do  so,  could  not,  in  1862,  issue  any  of  its  bills,  in- 
tended to  be  used  as  money,  redeemable  otherwise 
than  with  gold  or  silver  coin.  Where  it  did  issue 
bills  at  that  date,  in  the  usual  form,  it  is  inadmissible 
in  a  suit  on  them  by  a  bona  fide  holder,  who  did  not 
receive  them  from  the  bank,  but  purchased  them  from 
Othens^  to  prove  that  they  were  intended  by  \\\^>3QkX^ 
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to  be  payable  in  Confederate  cnrreney,  and  were  so 
understood  by  the  community  in  which  the  bank  was 
located.     Manufacturer^^  Bank  of  Macon  vs.  Lamar,..  S 

BILL  OF  EXCEPTIONS. 

See  Practice  in  Supreme  Courts  1,  2,  5. 

BILL  OF  EXCHANGE. 

See  Promissory  ru>t&^  5. 

BOND  FOR  TITLE. 

1.  Where  F.  and  N.  purchased  land  jointly  from  M., 
giving  their  notes  for  the  purchase  money  and  taking 
his  boiiu  for  tifcic-s,  and  F.  paid  the  \v!jo!e  of  the  pur- 
chase money,  and  N.  having  died,  F.  demanded  the 
titles  to  be  made  to  himself,  and  brought  suit  on  the 
bond  in  the  names  of  F.  and  N.  for  F.'s  use : 

Hddy  That  as  the  purchase  was  joint  and  the  bond 
joint,  it  '.vas  no  breach  of  the  bond  to  refuse  to  make 
titles  to  F.  alone.     Field  et  al.  v%.  Martin 9 

2.  The  suit  could  not  be  maintained  in  the  name  of  F. 
and  N.  for  the  use  of  F.,  N.  being  dead.     Ibid. 

3.  A  dee<l,  or  bond  for  titles  to  a  tract  of  land,  by  its 
number  in  the  State  survey,  binds  the  obligor  to  make 
title  to  the  land  within  the  boundaries  of  such  survev, 
and  if  a  part  be  sold  off  before  tlie  date  of  the  deed, 
this  is  a  breach  of  the  bond,  nor  is  this  breach  excused 
by  the  fact  that  the  quantity  sold  off  is  small,  and  the 
bond  describes  the  number,  containing  two  hundred 
and  two  and  one-half  acres,  more  or  less.  Smith  r«. 
Eascm JU 

4.  Proof  that  the  obligee  in  a  bond  for  titles  knew  that 
the  obligor  was  not  the  owner  of  the  whole  of  tha    ■: 
land  described  in  the  bond,  is  no  reply  to  a  plea  of  a 
breach,  unless  it  appear  that  there  was  a  mistake  in  ^\ 
the  description.     Ibid. 

CARRIERS. 
1.  Where  one  sent  to  an  Express  Company,  by  ai 
negro  boy,  a  slave,  for  transmission  by  the  comj 
a  distant  point,  a  small  paper  bo:t,  three  or  four  ifl 
in  size,  \AiiA  \N\\Ji\  «i  ^ltu\^^  which  box  contained  i 
\iabU  A\2ixnoTv^\>T^^Vr^vc\^  ^^^^^^Xi^^'Wid  no  i 
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was  given  to  the  company  of  the  value  of  the  box  and 
its  contents,  and  the  box,  when  delivered  by  the  Ex- 
press Company  to  the  consignee,  did  not  contain  the 
pin : 
Held,  That  the  failure  to  notify  the  companv  of  the  value 
of  the  box  was,  under  the  circumstances,  a  fraud  upon 
the  Express  Company,  and  a  verdict  for  the  plaintiff, 
against  the  company,  ought  to  be  set  aside  as  contrary 
to  law.     Everett  vs.  The  Southern  Express  Company,,,  303 

2.  Where  goods  are  shipped  by  railway,  and  arrive  at 
their  destination  within  the  usual  time  required  for 
transportation,  and  are  there  deposited  by  the  company 
in  a  place  of  safety  and  held  by  them  ready  to  be 
delivered  on  demand,  their  liability  as  common  carriers 
ceases,  (unless  the  custom  of  trade  is  shown  to  be  oth- 
erwise as  to  delivery,)  and  that  of  warehousemen  com- 
mences.    SoiUhwestem  Railroad  Company  vs.  Felder.,  433 

3.  No  notice  to  the  consignee,  where  the  goods  arrive  on 
time,  is  necessary  to  reduce  the  liability  of  the  com- 
pany from  that  of  common  carriers  to  that  of  ware- 
housemen.    Ibid, 

4.  If  the  goods  arrive  out  of  time,  and  after  they  have 
been  demanded  by  the  consignee,  it  might  require 
notice  of  their  arrival  to  the  consignee,  and  a  reason- 
able time  after,  to  relieve  the  company  from  the  extra- 
ordinary liability  imposed  by  law  upon  a  common 
carrier.     Ibid. 
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CERTIOEARI. 

1.  A  certiorari  dops  not  lie  to  correct  the  errors  of  a  Jus- 
tice of  the  Peace,  in  a  judgment  involving  questions 
offactj  when  tlie  amount  of  the  judgment  is  over  fifty 
dollars.  In  such  cases  the  remc(Iy  is  by  appeal,  as 
provided  by  the  Constitution  of  1868.  Witkowskiva. 
Shalowski 41 

2.  The  evidence  offered  by  plaiotiff  sustains  the  judg- 
ment, and  the  mere  inversion  of  the  order  of  admit- 
ting the  proof  will  not  warrant  the  issuing  of  the  writ 

of  certioraH,      Urquhart  vs,  Urquhart 415 

3.  The  written  notice  required  by  section  3987  of  the 
Code,  to  be  given  by  the  plaintiff  in  certiorari  to  the 
opposite  party  in  interest,  need  not  appear  of  record, 
if  there  is  a  waiver  in  writing  of  the  notice.  New  vs. 
LeHardy 616 

CHARITIES. 

1.  Under  the  Revised  Code  of  this  State,  our  Courts  of 
chancery  have  jurisdiction  to  carry  into  effect  chari- 
table bequests,  the  objects  of  which  are  definite  and 
specific,  and  capable  of  being  executed.  Newsom, 
Ordinary,  et  al.,  va.  Starke,  administrator,  et  al 88 

2«  In  determining  what  bequests  for  ciiari table  purposes 
are  definite  and  specific  and  capable  of  being  executed, 
the  Court  is  to  be  guided  by  tlie  well  settled  rules  of 
the  Court  of  chancery  in  England  in  the  exercise  of 
its  inherent  chancery  jurisdiction  over  charities  as  dis- 
tinguished from  its  jurisdiction  ns  the  agent  of  the  King 
in  the  exercise  of  his  prerogative  power  to  direct  and 
give  effect  to  indefinite  charitable  bequests.     Ibid. 

^ik  A  bequest  to  the  Inferior  Court  of  a  county  of  a  sum 
^  ■    of  money  to  be  placed  in  the  hands  of  four  nif  n,  who 
*^  ;    are  to  give  bond  and  security,  whose  duty  it  shall  be 
^      to  loan  out  said  amount  and  pay  over  V\ie  \\vV.^x^\» 
t  Vol.  xlyi.  44. 
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annually  to  the  Inferior  Court,  to  pay  for  the  educa- 
tion of  poor  children  belonging  to  the  county,  and 
])rovi(ling  that  no  part  of  the  principal  shall  be  useil 
for  thtit  purpose,  is,  according  to  the  well  S'jtlled  ndt* 
for  tho  pxerr»isp  of  tho  inh"r(»nt  i>on-pr  nf  p  Court  of 
chancery  over  charities,  sufficiently  definite  and  8|>ecific 
in  its  objects  and  sufficiently  capable  of  execution  to 
authorize  and  require  our  Courts  of  chaocery  to  give 
it  effect.     Ibid 

4.  It  is  the  duty  of  the  Inferior  Court,  on  its  acceptance 
of  the  tru&t,  in  such  case,  to  appropriate  the  money, 
as  directed,  and  if  any  difficulties  arise,  or  any  uncer- 
tainties exist,  as  to  the  precise  objects,  or  as  to  the 
mode  of  applying  the  fund,  to  apply  to  the  Chan- 
cellor, who  will  direct  by  decree,  the  leading  details  of 
the  scheme  to  be  adopted.     Ibid, 

CHECK.     See  Promissory  NotcSy  5. 

CIRCUMSTANTIAL  EVIDENCE. 
See  Criminal  Lmo,  29. 

CLAIMS. 

To  make  one  a  "claimant"  of  the  property,  within  the 
meaning  of  section  5  of  the  Act  of  October  13,  1870, 
so  as  to  be  permitted  to  tile  the  counter-affidavit  therein 
provided  lor,  he  must  put  in  a  claim  to  tiie  property, 
under  the  claim  laws  of  this  State.  Adams  vs,  Wor* 
rill 295 

CLERK  OF  SUPERIOR  COURT. 

See  Ordinary,  L 

COiTFESSIONS.     See  Criminal  Law,  23. 

CONSTITUTIONAL  LAW. 
1,  It  is  competent  for  the  Genentil  Assembly  to  grant  to 
a  foreign  corporation  the  privilege  to  construct  a  tele- 
graph line  upon  the  public  domain,  provided  it  docs 
not  authorize  said  corporation  to  take  private  prop- 
erty for  that  purpose  without  providing  that  just 
pensation  shall  be  paid  to  the  owners  thereof. 
u^eatern  Railroad  Cowpau^  et  ol^  vs.  Southern 
-Atlantic  Telegra^pU  Om]^au^. .»...* ...,....., 
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2.  The  Act  of  the  General  Assembly  of  the  Stjite  of 
Georgia,  approved  August  2()th,  1872,  entitled  "Au 
Act  to  empower  and  authorize  telegrapli  companies  in 
this  Sfate  to  construct  thoir  lines  upon  thr'  ri.2;ht  of 
way  of  th*^*  spveral  railro?id  companies  in  this  Stnte," 
is  unconstitutional  and  void,  for  the  reason  that  it 
fails  to  provide  any  compulsory  process  for  the  en- 
forcement of  the  payment  of  just  compensation  for 
private  property  taken  under  its  provisions.     Ihid, 

3.  The  Act  of  incorporation  of  the  city  of  Americus,  and 
the  ordinance  passed  in  pursuance  thereof,  authorizing 
the  arrest  and  detention  of  violators  of  the  ordinances 
of  said  city,  without  warrant,  are  not  unconstitutional. 
Johnson  rs.  Mayor  and  City  Council  of  Americus 80 

4.  In  case  of  an  arrest  without  warrant,  the  prisoner 
should,  without  unreasonable  delay,  be  conveye<l  be- 
fore the  most  convenient  officer  authorized  to  receive 
an  affidavit  and  to  issue  a  warrant,  and  the  imprison- 
ment of  the  oifender  beyond  a  reasonable  time  i'or  that 
purpose  would  be  illegal.     Ibid. 

5.  The  Legislature  has  authority  to  apjwint,  by  resolu- 
tion, a  committee  of  their  own  body,  as  ministerial 
agents,  to  audit  and  state  the  accounts  of  the  officers 
and  agents  of  the  Western  and  Atlantic  Railroad. 
Where  such  statement  shows  an  officer  or  agent  in 
default,  and  is  transmitted  by  the  committee  to  the 
Comptroller  General,  and  he  thereupon  issues  execu- 
tions against  the  defaulting  officer  and  his  sureties, 
this  Court  will  presume  that  he  has  satisfietl  himself  of 
the  correctness  of  the  committee's  rejxirt  by  inspection 
of  the  books  and  accounts  of  the  Western  and  Atlantic 
Railroad,  and  adopted  it  as  his  own.    Scofidd  etal,  vs. 

Perkerson  et  al 325 

HifUon  et  ah  V8.  Same. 325 

6.  The  issuing  of  executions  by  the  Comptroller  General, 
to  collect  the  public  revenue  due  to  the  State,  is  the 
act  of  the  Executive  department  of  the  Government; 
and  the  Courts  have  no  power  to  prescribe  the  kind 
or  sufficiency  of  the  evidence  which  shall  be  necessary 
to  authorize  the  process  of  execution  to  issue  against 
defanlting  officers  or  agents,  or  to  restrain  that  depart- 
ment in  pursuing  this  course.  Scofield  et  aL  V8.  Per- 
kerson  et  cd,;  Hinian  d  al.  va.Same •*.  350 
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CONTINUANCE. 

1.  The  absence  of  a  party  not  legally  interested  in  the 
result  of  a  case^  is  no  ground  of  continuance.     Allen 

et  al.  vs.  Lathrop  &  Company 13! 

2.  The  evidence  of  the  absent  witness  being  inadmis- 

fused.     Lynes  vB,  1  he  State 201 

3.  This  Court  reluctantly  interferes  with  the  discretion 
of  the  Court  below  in  granting  or  refusing  a  continu- 
ance, and,  in  this  case,  there  was  no  abuse  of  that  dis- 
cretion which  will  authorize  this  Court  to  control  it. 
Ibid, 

4.  When  a  motion  is  made  for  a  new  trial  on  the  ground 
that  the  Court  erred  in  refusing  to  continue  the  cause 
on  a  showing  by  the  party  complaining  that  a  mate- 
rial witness  is  absent,  and  the  Judge  overrules  the 
motion,  this  Court  will  scan  the  showing  very  closely, 
and  will  not  interfere  unless  there  is  a  complete  com- 
pliance with  the  rules  of  Court.  Wardlaw  vs,  McOon- 
nell,  executrix 273 

5.  The  motion  for  a  new  trial  in  this  case  was  properly 
overruled,  the  verdict  not  being  decidedly  and  strongly 
against  the  weight  of  evidence,  and  the  discretion  of 
the  Court  as  to  the  continuance,  not  having  been,  in 
our  opinion,  abused.     Cohen  vs,  Weigle 438 

CONTRACT. 

] .  Where  the  language  of  an  instrument  in  writing  is 
ambiguous,  and  may  be  fairly  understood  in  more 
ways  than  one,  it  should  be  taken  in  the  sense  put 
upon  it  by  the  parties  at  the  time  of  its  execution,  and 
the  Court  will  hear  evidence  as  to  the  fiicts  and  sur- 
roundings, and  decree  according  to  the  truth  of  the 
matter.     Armislead  vs,  McGuire ^  88 

CONTRACTORS.     Q^  Railroads,  2. 

CONTRIBUTION. 

1.  Under  the  provisions  of  the  Revised  Code,  sectk«((;j,jJ 
2738,  2739  and  2123,  accommodation  iudorsers  of  r 
negotiable  security,  payable  at  a  chartered  banki' 
cous\d^f^d  tis  ^^evwlties  merely,  and  if  one  pays  off  I 
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debt  he  can  corapel  the  others  to  contribute.     Free- 
man V8.  ChetTy 14 

CONVERSION.     See  Trover,  1. 

CORPORATIONS. 

I.  In  the  absence  of  any  fraud  or  colhision  on  the  part 
of  the  railroad  company,  the  mere  transfer  of  the  stock 
on  the  books  thereof  to  the  purchaser,  by  the  direc- 
tion of  the  administrator,  will  not  make  the  company 
liable  as  a  guarantor  or  warrantor  of  the  vendor's 
title  to  the  stock.     Nutting  et  al.  vs,  Thomason  et  oL.     34 

See  Municipal  Corporations. 

COSTS. 

1.  The  conditional  affirmance  of  the  judgment  of  the 
Superior  Court  by  this  Court,  which  requires  the 
defendant  in  error,  who  was  plaintiff  below,  to  write 
off  a  portion  of  the  verdict,  the  whole  amount  of 
which  was  in  controversy,  does  not  entitle  the  plain- 
tiff* in  error  to  enter  judgment  in  the  Court  below  for 
the  costs  incurred  in  the  Supreme  Court  when  the 
<lefen<1ant  in  error  complies  with  the  condition.  Smith 
V8,  Turnleyy  administrator 454 

COUNTY  COURT.    See  Appeal,  2. 

COUNTY  MATTERS. 

1.  The  declaration  of  a  plaintiff  who  sues  on  a  written 
contract  must  set  forth  a  complete  and  valid  contract, 
even  when  suit  is  brought  under  Jones' form  of  plead- 
ing. Therefore,  in  a  suit  against  a  county  on  a  i)ond 
given,  after  the  adoption  of  the  Code,  by  the  Justices 
of  the  Inferior  Court,  the  pleadings  must  show,  affirm- 
atively, that  the  contract  was  entere<l  upon  the  min- 
utes of  the  Inferior  Court.  Without  such  entry,  the 
contract  would  not  be  valid,  under  section  527  of  the 
Code,  if  good  in  other  respects.  Pntchett,  adminstra- 
tor,  vs.  Inferior  Court  of  Bartow  county *,.  462 

COVENANT. 

!•  Where  to  a  deed  the  words,  "  On  the  express  under- 
standing and  agreement  on  the  part  of  said  A.  H.  S. 
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(the  grantee)  that  the  lot  of  land  so  conveyed  is  never 
to  be  sold  to  or  occupied  by  negroes,"  are  attached, 
they  are  words  of  covenant  and  not  of  condition. 
Ardhonif  et  aL  V8,  Stephens  et  al 241 

2.  Where  A  and  B  entered  into  a  written  contract,  in 
which  A  agrees  to  sell  and  make  a  fee  simple  title  to 
B  to  a  parcel  of  land,  and  B  agrees  to  pay  to  A,  $800 
in  cash  on  a  fixed  day  therealler,  and  to  give  on  that 
day  his  note  for  $300,  due  one  year  thereafter,  and  B 
took  possession  of  tl»e  land : 

Held,  That  the  covenants  of  A  to  make  the  deetl,  and 
of  B  to  pay  the  money,  were  mutual  and  dependent 
covenants,  and  an  action  would  lie  in  favor  of  A  fur 
tlie  money  on  his  offer  to  perform,  and  B  tlieren|)on 
failing  or  refusing  to  pay  the  money.  Booth  vs.  Saf- 
fold \ 278 

3.  Irt  mutual  covenants  of  this  character,  it  is  not  neces- 
sary that  a  formal  tender  sliall  be  made  by  eitber 
l)arty.  If  one  offers  to  perform  his  part  of  the  cove- 
nant and  the  other  refuses,  the  right  of  action  is  com- 
plete, and  it  is  not  necessary  that  the  party  offering 
to  [)erform  shall  prepare  the  deed  and  teniler  the  same. 
Ibid. 

CROPS.     See  Homestead,  4.       ' 

CRIMINAL  LAW. 

1.  Ou  the  trial  of  an  indictment  for  keeping  a  lewd 
house,  under  se(»tion  4462  of  tlie  Code,  it  is  not  neces- 
sary to  show  that  the  master  of  the  lionse  kept  the  same 
for  profit.  It  is  sufficient  if  it  appear  that  the  lewd- 
ness carried  on  was  with  his  permission  or  in  his  pres- 
ence, witliout  his  dissent.     Scarborough  vs.  The  State,    26 

2.  A  man  is  guilty  of  kee[)ing  a  lewd  iiouse,  within  the 
meaning  ot  section  4462  of  the  Code,  if  open  and  no- 
torious lewdness  is  practiced  therein  by  his  wife  and 
(laughters,  in  his  presence,  with  his  consent  or  without 
his  ilissent.     Ibid.  "■-; 

3.  It  is  not  an  expression  of  0}>inion  by  the  Judge,  as  to 
what  has  been  proven  on  the  trial  of  an  indictoMflt . 
for  keeping  a  lewd   house,  to  say  to  the  defendanlV^ 


attorney,  (who  is  addressing  tlie  Court  upon  the  ImI;  j 


of  the  case,)  in  reply  to  the  claim  of  the  attorney, 
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there  must  be  proof  that  the  defendant  kept  the  house 
for  profit :  *'It  raakes  no  difference  whether  he  keeps 
it  for  profit  or  pleasure,  he  is  guilty."     Ibid. 

4.  When  the  State's  counsel  in  a  criminal  case,  in  ad- 
dressing a  jury,  is  making  statements  not  in  proof, 
and  one  of  the  defendant's  counsel  objects,  but  another 
says  let  him  go  on,  it  is  not  a  ground  for  new  trial, 
if  the  Judfcre  fail  to  interfere  until  the  matter  is  again 
insisted  upon  by  the  defendant's  counsel;  nor  will  the 
verdict  be  set  aside  because  the  Judge,  in  his  charge, 
fails  to  say  to  the  jury  tliat  they  are  not  to  notice  such 
statemeuts,  there  being  no  request  for  such  a  charge. 
Ibid. 

5.  On  the  trial  of  an  indictment  for  murder,  where  there 
is  a  general  plea  of  not  guilty,  it  is  not  error  as  against 
the  prisoner  for  the  Judge  to  cliarge  the  jury  as  to  the 
law  of  justifiable  homicide,  even  though,  from  the  evi- 
denire,  it  is  plain  that  tiie  prisoner  is,  in  any  event, 
guilty  of  manslaughter.  An  error  of  the  Court,  in 
his  charge  to  the  jury,  which  could  not,  in  any  view 
of  it,  have  injured  the  prisoner,  under  the  evidence, 

is  no  ground  for  a  new  trial.     Tate  vs.  Th^  State 148 

6.  When  the  evidence  showed  that,  without  any  consid- 
erable provocation,  the  prisoner  *'  went  at  the  deceased 
with  an  axe,"  and  tlie  deceased,  standing  in  his  place, 
picked  up  a  heavy  oak  stick,  and  was  stricken  by  the 
prisoner  with  the  axe  and  killed  as  he  was  raising  the 
stick,  and  the  Judge  charged  the  jury  that  if  the  de- 
ceased picked  up  the  stick  to  defend  himself,  the  pris- 
oner was  guilty  of  murder;  but  if  the  deceased  picked 
it  up  for  mutual  combat,  the  prisoner  was  guilty  only 
of  manslaughter;  aud  the  jury  found  the  defendant 
guilty  of  murder: 

Held,  That  the  charge  was  not  one  of  which  the  pris- 
oner could  complain.     Ibid. 

7.  There  need  not  be  mutual  blows  to  constitute  a  mu- 
tual combat.     Ibid. 

8.  There  must  be  a  mutual  intent  to  fight,  and  if  this 
exists,  and  but  one  blow  be  stricken,  the  mutual  com- 
bat exists,  even  though  the  first  blow  kills  or  disables 
one  of  the  parties.     Ibid, 

9.  In  a  case  where,  if  death  had  ensued,  the  defendant 
would  only  have  been  guilty  of  manslaughter,  he 
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cannot  be  convicted  of  an  assanlt  with  intent  to  com- 
mit ranrder,  and  the  Court,  on  request,  should  so  have 
charged  the  jury.     Elliott  V8.  The  State 159 

10.  Sections  1543  and  1544  of  the  Revised  Code,  pre- 
scribing the  punishment  of  any  master  of  a  vessel 
who  shall  throw,  or  permit  to  be  thrown,  from  any 
vessel  any  stone,  gravel  or  other  ballast^  into  the 
waters  of  any  bay  or  harbor  in  this  State,  make  such 
an  act  an  oSense  against  the  laws  of  the  State,  and 
the  guilty  party  is  to  be  trie<l  and  punished  as  io 
other  misdemeanors.  Wcdlaoe  vs.  The  State,  for  f««, 
ete 199 

11.  The  attachment  provided  for  by  section  1544,  is  only 
to  secure  and  recover  the  fine  to  be  imposed  u|)on  the 
conviction  of  the  offender,  and  cannot  be  carrie<l  to 
judgment  until  after  the  guilty  person  has  been  tried 
and  sentence  passed,  when  judgment  may  be  taken  on 
the  attachment  for  the  amount  of  the  fine  affixed  by 
the  Judge.     Ibid. 

12.  Under  the  provisions  of  the  Constitution  of  1868, 
commissioned  Notaries  Public  are  clothed  witli  judi- 
cial powers,  they  are  ex  officio  Justices  of  tlie  Peace, 
and  are  embraced  within  the  4432d  section  of  the 
Code,  which  provides  for  the  indictment  and  punish- 
ment of  Justices  of  the  Peace  for  malpractice  in  oflSce. 
Lynes  vs.  The  State 208 

13.  In  cases  of  misdemeanors,  the  joinder  of  several 
offenses  in  the  indictment  will  not,  in  general,  vitiate 
the  proceedings  at  any  stage  of  the  prosecution.    I  kid. 

14.  Where  the  defendant  is  charged  with  three  distinct 
acts  of  malpractice,  in  three  distinct  counts,  all  being 
of  the  same  grade  of  misdemeanor,  and  the  jury  re- 
turned a  verdict  of  not  guilty  on  the  first  count,  but 
guilty  on  the  second  and  third,  the  verdict  was  a  gen- 
eral one.     Ilyid, 

15.  The  evidence  of  the  absent  witness  being  inadmissi* 
ble  or  immaterial,  the  continuance  was  properly  re- 
fused.    Ibid. 

16.  The  defendant  having  been  furnished  with  a 
of  the  indictment  before  it  was  sent  before  the 
jury,  it  was  not  error  in  the  Court  to  refuse  to 
him  to  be  {vxxu\«\i^  ^N\tli  a  second  copy.     Ibid. 
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.  When,  on  the  trial  of  an  indictment  for  "burglary 
in  the  night  time,"  the  jury,  after  retiring,  returned 
into  Court  and  asked  if  they  couhl  find  the  defendant 
guilty  of  any  other  offense  than  that  charged  in  the 
bill  of  indictment,  and  the  Court  informed  them  "that 
they  could  not ;  that  they  must  find  him  guilty  or  not 
guilty  of  burglary  in  the  night  time,"  and  the  jury 
found  the  defendant  "guilty:" 

ddf  That  this  instruction  of  the  Court  to  the  jury  was 
not  such  as  tlie  prisoner  could  complain  of,  and  the 
evidence  being  such  as  to  justify  the  venliot,  a  new 
trial  ought  not  to  be  granted.      Williams  vs.  The  Si<de,  212 

.  When,  on  the  trial  of  an  indictment  for  an  assault 
with  intent  to  munler,  it  was  discovered,  after  the 
argument  to  the  jury  had  been  begun,  that  there  was 
a  variance  between  the  proof  and  the  indictment  as  to 
the  name  of  the  j)erson  charged  to  have  been  assaulted, 
it  was  not  error  in  the  Court  to  permit  the  State  to 
call  witnesses  to  prove  that  the  person  named  was 
known  as  well  by  the  name  mentioned  in  the  indict- 
ment as  by  that  mentioned  in  the  proof.  Johnson 
alias  Rogers  vs.  The  State 269 

.  It  is  competent  for  the  State  to  show  on  the  trial  of 
an  indictment  for  assault  with  intent  to  murder,  that 
the  person  as-saulted  was  known  by  the  name  men- 
tioned in  tiie  indictment,  and  also  by  another  name, 
even  though  the  indictment  does  not  allege  that  he 
was  known  by  the  two  names.  It  is  a  matter  of 
description  and  does  not  stand  on  the  footing  of  a 
misnomer  of  the  defendant.  Ibid. 
,  Where  a  defendant  is  on  trial  for  carrying  concealed 
weap<ms,  evidence  as  to  his  motive  in  placing  the  pis- 
tol   in  his  po^'ket  is   inadmissible.     Morton  vs  The 

State 292 

.  It  was  not  error  in  the  Court  to  charge  "that  the 
question  for  the  jury  to  determine  upon  the  evidence 
was,  whether  the  defendant  had  or  carried  about  his 
person  a  pistol,  not  being  a  horseman's  pistol,  and  not 
being  ha<l  or  carried  about  his  person  in  an  open  man- 
ner, and  fully  exposed  to  view,  that  if  he  so  had,  as 
charged  in  the  indictment,  the  time  that  be  so  bad, 
it  was  not  important;  if  he  for  any  length  of  time, 
however  short,  for  a  moment  so  had  it  contrary  to 
law,  he  was  guilty  of  the  offense,  otherwise  not."  Ibid. 
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22.  An  accessory  before  the  fact  to  the  criiue  of  arson 
cannot  be  put  upon  his  trial  until  after  the  conviction 
of  the  principal  felon,  at  least  not  without  some  special 
reason  rec^ognized  by  law,  showing  why  the  priucijuil 
has  not  been  tried.     Smith  vs.  Tlie  State 298 

23.  The  confessions  of  a  principal  felon,  as  to  his  own 
guilt,  are  competent  evidence  to  show  that  fact  on  the 
trial  of  the  accessory,  but  the  confessions  must  l>c  such 
as  would  be  competent  evidence  on  the  trial  of  the 
principal,  and  must  not  be  induced  by  another  with 
the  slightest  hope  of  benefit  or  remotest  fear  of  injury 
to  the  party  making  them.     Ibid. 

24.  Burglary  is  the  breaking  and  entering  the  dwelling 
house  of  another  with  intent  to  commit  a  felony  or  a 
larceny,  and  the  in<lictment  must  allege  8uch  intent. 
It  is  not  sufficient  in  an  indictment  for  burglary  to 
allege  that  the  defendant  broke,  etc.,  and  having  so 
entered  did  steal  certain  goods.      Wood  vs.  The  State,  322 

25.  A  fatal  defect  in  an  indictment  cannot  be  taken 
advantage  of  by  directing  the  jury  to  find  a  verdict  of 
not  guilty.  The  proper  method  before  venlict  is  to 
demur,  or  after  verdict  to  move  in  arrest  of  judgment. 
Ibid. 

26.  A  motion  for  a  new  trial  on  the  ground  that  the 
indictment  is  fatally  defective,  though  not  strictly 
pro|)er,  will  be  sustained  under  the  practice  in  this 
State.     Ibid 

27.  Upon  the  trial  of  the  defendant  for  an  assault  and 
battery,  it  wa^  not  error  in  the  Court  to  charge  the 
jury,  **tliat  if  they  believed  the  |)rosecutor  used  insult- 
ing and  abusive  language  lo  the  defendant,  it  might 
or  might  not  amount  to  a  justification,  (lepending 
upon  the  extent  of  the  battery,  and  if  they  believed, 
from  the  evidence,  that  the  defendant  used  the  first 
insultiuii:  and  opprobious  words,  they  might  take  tliat 
into  consideration  in  determining  whether  the  defend- 
ant was  justified  in  making  tiie  alleged  assault'* 
Arnold  vs.  The  State 0^\ 

28.  A  written  accusation  in  the  County  Court,  charging  : 
the  defendant  with  employing  the  servants  of  auoUitf, . 
must  state   the   name  of  the  [>erson  in  whose  enipbf  > 
the  servants  were  at  the  time  of  such  illegal  act|  aaSt; 
if  the  defendant  employed  the  servants  by  an  ag^n^;.( 
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the  name  of  such  agent  must  be  set  fortli.    Hiidson  V8, 
The  Stale 624 

29.  Circumst'^ntial  evidence  to  warrant  a  conviction  of 
one  accuseil  of  a  crime,  must  be  so  strong  as  to  exclude 
every" other  reasonable  hypothesis  than  that  of  the 
prisoner's  guilt  of  the  offense  witli  which  he  is  charged. 
Carter  vs.  The  State 637 

30.  Newly  discovered  evidence  tendiug  to  prove  a  fact 
material  to  the  issue,  and  about  which  the  defendant 
liad  offered  no  testimony  on  the  trial,  and  he  is  charge- 
able with  no  want  of  diligence,  entitles  him  to  a  new 
trial.    Ibid. 

31.  Where,  upon  the  trial  of  the  defendant  for  the 
offense  of  an  assault  with  intent  to  murder,  the  jury 
returned  a  verdict  finding  "the  defendant  guilty  of  an 
assault  with  intent  to  kill,"  and  upon  being  remanded 
to  the  jury-room,  with  instruction*  from  the  Court, 
returned  a  iijeneral  verdict  of  '^guilty,''  a  motion  in 
arrest  of  judgment,  based  upon  the  facts  aforesaid, 
was  properly  overruled.      WUUania  vs.  The  State 647 

CUSTOM.     See  Nav  Trial,  7. 

DAMAGES. 

1.  When  there  is  a  sale  of  goods,  with  a  warranty  of 
quality,  and  a  delivery  and  acceptance  by  the  buyer, 
and  the  goods  prove  not  to  correspond  with  the  war- 
ranty, and  there  is  no  fraud  by  the  seller,  the  measure 
of  damages  is  the  difference  between  the  price  paid  and 
the  value  of  the  goods  as  they  actually  were  at  the 
time  and  place  of  the  sale  antl  delivery,  togetiier  with 
such  consequential  damages,  if  any  there  be,  as  come 
within  the  rule,  exclu<ling  indirect  and  speculative 
damages.     Clai'k  &  Company  V8,  Neufville 261 

2.  The  verdict  in  this  case  is  fully  sustained  by  the  evi- 
dence, and  this  Court  will,  iu  its  judgment,  award 
damages  against  the  plaintiff  iu  error,  on  the  groimd 
that  the  case  was  brought  up  for  delay  only.    Mercier 

V8.  Mercier 643 

DAYS  OF  GRACE.     See  Promissory  Notes,  6. 
DECLARATION.    See  Pleading,  1,  3,  5,  6,  8. 
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DECREE.    See  Equity,  4,  8,  12,  13. 

DEED. 

1.  The  recital  in  an  administrator's  deed,  executed  on 
the  3d  day  of  December,  1861,  that  leave  lo  sell  the 
land  was  granted  in  November  last  past,  is  notice  to 
the  purchaser  tliat  the  requirement  of  the  law,  as  to 
forty  days'  public  nMice  of  the  sale,  had  not  been  com- 
plied with.     Gh'oover  d  cd,  vs.  King 101 

2.  Where  to  a  dee<l  the  words,  "On  the  express  under- 
standing and  agreement  on  the  part  of  said  A.  H.  S., 
(the  grantee)  that  the  lot  of  land  so  conveyed  is  never 
to  be  sold  to  or  occupied  by  negroes,"  are  attached, 
they  are  words  of  covenant  and  not  of  condition. 
Aniliony  et  al,  vs.  StepJiens  et  cd..,.  241 

DISTJJESS  WARRANT. 
See  Landlord  and  Tenant,  1,  2,  3,  4,  5,  6. 

DIVORCE.     See  Husband  and  IVife,  2. 

DOMICIL. 

1.  The  domicil  or  residence  of  a  person  of  full  age,  and 
laboring  under  no  disability,  is  the  place  or  county 
where  the  family  of  such  person  shall  |)ermanently 
reside,  if  in  this  State,  and  suit  should  be  there  insti- 
tuted against  him.     Daniel  vs.  SMivan 277 

2.  Where  an  executor  is  sued  as  such,  in  the  county  of 
his  residence,  and,  pending  the  suit,  dies,  and  admin- 
istration de  bonis  non,  is  granted  upon  the  estate  of 
his  testator,  who  lived  and  died  in  a  difft*rent  county, 
to  a  citizen  of  the  county  of  the  testator's  residence, 
the  suit  against  the  executor  does  not  abate,  ami  a 
scire  facias  issued  to  make  the  administrator  de  bonis 
non  a  party  to  the  suit,  should  not  have  been  dis- 
missed under  the  facts  stated.  Walton  vs.  Gill,  admui- 
istrator;  Leonard  et  al.  vs.  same;  Weeks,  executor,  ts* 
same ^ 

3.  Where  it  appears  that  a  widow,  with  minor  childra%t; 
whose  father  died  in  this  State,  married  a  second 
and  she  and  her  husband,  after  living  in  the 
of  her  first  husband's  residence  for  some  timei  loft 
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State,  taking  the  minors  with  them,  but  frequently 
avowed,  and  still  avow,  their  intention  of  returning 
to  their  former  home,  which  they  claim  never  to  have 
abandoned,  and  application  is  made,  in  behalf  of  the 
minors,  for  liomestead  out  of  their  father^s  estate,  by 
next  fricBci,  m  the  county  in  which  the  father  died 
it:»!utiiil,  ami  objt;t.Tii;ii  is  iiltCi  by  a  ci'julior  of  iiie 
father,  on  the  ground  that  the  minors  are  not  citizens 
of  Georgia,  an<l,  therefore,  not  entitled  to  a  homestead, 
and  the  jury,  on  appeal  from  the  Ordinary  who 
granted  the  homestead,  affirm  his  judgment: 
Held,  That  the  question  of  domicil  was  one  of  fact  under 
the  circumstances,  and  the  jury  having  found  in  favor 
of  the  minors'  riglit  to  a  homestead,  this  Court  will  not 
disturb  the  verdict  which  is  warranted  by  tiie  evi- 
dence.    Harkins  V8.  Ainxold 656 

DOWER.    See  Homestead,  7. 

EASEMENT. 

1.  If  a  parol  agreement,  in  relation  to  the  building  of  a 
party-wall,  has  been  fully  executed  by  both  parties,  it 
creates  an  easement  which  attaches  to  and  runs  with 
the  land.     Ratcson  vs.  Bell 19 

2.  Where  the  defendant,  having  contracted  with  the 
plaintiff  to  pay  for  so  much  of  a  party-wall  as  he 
used  when  he  built,  conveys  his  lot  to  a  third  person, 
having  thus  put  it  out  of  his  power  to  build,  he  be- 
comes liable  to  the  plaintiff.     Ibid, 

3.  As  no  time  was  specii&ed  within  which  the  defendant 
was  to  build  and  pay  the  plaintiff  for  one-half  of  the 
wall  to  be  used  by  him,  the  law  will  imply  that  it  was 
to  be  done  within  a  reasonable  time.     Ibid. 

EJECTMENT. 

1.  Where  a  prescriptive  title  is  set  up  in  defense  to  an 
action  of  ejectm'int,  it  is  competent  for  the  defendant 
to  show  the  good  faith  with  which  he  purchased. 
Home  et  al,  vs,  Howell.,. 9 

2.  An  action  of  ejectment  is  not  strictly  an  action  for  a 
iortf  but  is  a  mixed  action,  partly  and  nominally  for  a 
ioH,  but  mainly  to  try  title  to  land.  Lopez  V8,  Down^. 
ing,  administrator^  et  cd • 120 
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3.  AVIiere,  iu  a  declaration  in  ejectment,  the  oustor  is  al- 
leged as  occurring  since  the  1st  of  June,  18G5,  but 
the  proof  shows  the  defendant  to  have  been  iu  posses- 
sion before  tlio  first  of  tTune,  1865,  the  n:*f:o;i  is  not 
harrpd  bv  iho  Act  of  Mnrch  16rh,  1869.  ber^au^f*  not 
brought  within  three  months  after  the  16tli  March, 
1869.     Ibid. 

4.  No  damages  or  rnesne  profits  can  be  recovered  behind 
the  1st  of  Juno,  1865,  but  the  defendant,  if  he  de- 
fends by  his  possession  under  color  alone,  must  show 
that  posses.sion  to  have  been  continued  seven  years  be- 
fore bringing  the  suit.     Ibid, 

5.  The  statement  of  the  overseer  of  defendant,  who  was 
in  pobstssion  of  the  laud,  and  managing  ijis  property 
for  him  as  his  agent,  as  to  the  reason  wiiy  a  fence  was 
located  in  a  peculiar  manner,  is  admissible  to  prove 
the  adverse  possession  of  the  defendant.     Shipp  el  nL 

vs.  Wiuffjield,  executor 593 

EMINENT  DOMAIN. 

See  Canstituiionnl  Law,  1,  2. 

EQUITABLE  MORTGAGE.     See  Ilorfr/arjc.S, 

EQUITY. 

1.  Under  the  Revised  Code  of  this  State,  otir  Courts  of 
chancery  have  jurisdiction  to  carry  into  eflect  charita- 
ble bequests,  the  objects  of  wliich  are  definite  and  spe- 
cific, and  capable  of  being  ex<}cuted.  Xewsom,  Ordi- 
iiary,  et  aL,  vs,  Starke,  administrator,  et  al 88 

2.  In  determining  what  bequests  for  charitable  purposes 
are  definite  aud  specific,  and  capable  of  being  execu- 
ted, the  Court  is  to  be  guided  by  the  well  settled  rules 
of  the  Court  of  chancery  in  Eugland  in  the  exercise 
of  its  inherent  chancery  jurisdiction  ov^er  charities  as 
distinguished  from  its  jurisdiction  as  the  agent  of  the 
King  in  the  exercise  of  his  prerogative  power  to  direct 
and  give  effect  to  indefinite  charitable  bequests.    Ibid 

3.  A  bequest  to  the  Inferior  Court  of  a  county  of  a  sum 
of  money  to  be  placed  in  the  hands  of  four  men,  who , 
are  to  give  bond  and  security,  whose  duty  it  shall  bi.^ 
to  loan  out  said  amount  and  pay  over  the  interest  tfr^'^i 
nually  to  the  Inferior  Court,  to  pay  for  the  eduofttioa'^ 
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of  poor  children  belonging  to  the  county,  antl  provid- 
ing that  no  part  of  the  principal  shall  be  used  for  that 
purpose,  is,  according  to  the  well  settled  rules  for  the 
exercise  «»f  tlje  inhoront  power  of  a  Court  of  chancery 
ov^r  f»hfM*«Mf»9  «MfTif«i(M>tlv  flpfniitp  nrifl  «i><-»/»iH/^  in  its 
objects  and  sufficiently  capable  of  execution  to  auth- 
orize and  require  our  Courts  of  chancery  to  give  it 
effect.  Ibid. 
4.  It  is  the  duty  of  the  Inferior  Court,  on  its  accoptance 
of  the  trust,  in  such  case,  to  appropriate  the  money, 
as  directed,  and  if  any  difficulties  arise,  or  any  uncer- 
tainties exist,  as  to  the  precise  objects,  or  as  to  the 
mode  of  applying  the  fund,  to  apply  to  the  Chancel- 
lor, who  will  direct,  by  deirep,  the  leading  details  of 
the  scheme  to  be  adopted.     Ibid, 

5.  When  a  case  was  dismissed  in  this  Court  for  want  of 
prosecution,  and  it  appeared  in  a  bill,  filed  in  the 
Court  below  for  a  new  trial,  that  the  plaintif}'^s  coun- 
sel had  been  misled  by  a  statement  of  the  defendant's 
counsel,  to  the  effect  that,  under  the  rules  of  this  Court, 
the  case  would  be  put  at  the  heel  of  the  whole  docket, 
on  agreement  of  counsel,  and  at  the  request  of  said 
defendant's  counsel,  and  solely  for  his  convenience  he 
had  so  agreed,  and  had,  in  consequence,  not  appeared 
at  the  calling  of  the  case,  all  of  which  w^as  admitted 
by  said  defendant's  counsel,  who  assumed  the  whole 
blarae  of  the  non-appearance,  and  admitted  that  the 
plaintiff  was  in  no  laches: 

Bdd^  That,  as  the  motion  for  a  new  trial  was  meritori- 
ous, and  the  fault  of  its  miscarriage  was  with  the  de- 
fendant in  error,  by  his  own  admission,  the  Court 
should  have  sanctione<l  the  bill.    Hughes  vs.  Coursey,  115 

6.  Mere  inadequacy  of  price,  or  any  other  fact  tending 
to  show  that  the  contract  was  unfair,  unjust  or  against 
good  conscience,  will  justify  a  Court  of  equity  in  re- 
fusing to  decree  a  specific  performance.  Christian  vs. 
Rcuisorae 138 

7.  When  the  defendant,  in  a  suit  at  law,  sets  up  a  legal 
defense,  and  the  plaintifl'  desires  to  reply  some  equitable 
matter,  he  may  do  so,  but  he  must  amend  his  declara- 
tion so  as  to  plainly  and  distinctly  set  forth  such  equi- 
table reply.     Smiili  vs.  Eason 316 

i«  Where  a  legatee  files  a  bill  against  the  executor  of  the 
will  under  which  the  complainant  claims,  to  compel 
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the  payment  of  his  legacy  and  the  executor  sets  op  the 
defense  ofplene  administravit  praster^  wliich  is  contro- 
verted by  the  complainant  and  the  jury  found  the  fol- 
lowing verdict:  **  We  the  jury  find  the  sum  of  $5,000, 
with  legal  interest  thereon,  from  the  24th  day  of  No- 
vember, 1500,  for  tiie  compiaiuani,  Joiin  Andersou, 

i        1  •         1     -    .  i        /»    i  I.  .       ,.««-../•«       TT       *   .     "»  1  . 

11/  tJC  lai&ri!  vm  ••!    tiic    •r.'Mrti4c:  ».»t    xx,    «.i.   jf%.ii»««ri  9<.»ti,  mc- 

ceased,  in  the  hands  of  Moses  P.  Green,  executor," 
the  coniphiinant  is  entitled  to  a  judgment  de  bonis 
testatoris  d  si  non  de  bonis  propriis.  Anderson  vs. 
OreeUy  executor 361 

9.  The  decree  of  the  Chancellor  should  conform  to  the 
verdict.  Where  a  decree  was  rendered  by  the  Chan- 
cellor not  conforming  to  tiienrerdict  and  pending  a 
motion  by  defendant  for  a  new  trial,  complainant 
excepte<l  to  the  decree  rendered  and  brought  the  case 
to  this  Court,  where  the  bill  of  exceptions  was  dis- 
missed, as  prematurely  sued  out,  and  at  the  hearing 
of  the  motion  for  a  new  trial,  complainant  again 
moved  to  reform  the  decree,  so  as  to  make  it  accord 
with  the  verdict,  which  motion  to  reform  the  Chan- 
cellor again  entertained  and  overruled,  and  also 
granted  the  new  trial,  to  all  of  which  complainant 
excepted  within  the  thirty  days  require<l  by  the  stat- 
ute, he  is  not  estopped  from  assigning  error  upon  the 
ruling  of  the  Chancellor  refusing  to  reform  the  decree. 
Ibid. 

10.  A  portion  of  an  answer  which  is  not  responsive  to 
the  bill  is  not  evidence  for  the  defendant.     Ibid, 

11.  When  A  loaned  money  to  B,  to  be  used  by  B  in 
rebuilding  a  certain  mill  of  B's,  which  had  been 
destroyed  and  was  being  rebuilt,  and  it  was  under- 
stood that  A  was  to  have  a  lien  on  the  mill  to  secure 
him,  but  no  writing  or  other  written  memorandum  was 
made,  except  the  giving  of  notes  for  the  money,  and 
there  was  no  charge  of  accident,  fraud  or  mistake  by 
which  the  execution  of  such  writing  was  prevented: 

Held,  That  after  B's  death,  on  a  bill  to  marshal  bis 
assets,  equity  will  not  set  up  in  favor  of  A  a  lien  on 
the  mill,  to  the  prejudice  of  the  other  creditors  of  & 
Printup  vs.  Barretty  administrator 

12.  When  a  mortgage  of  realty  in  Georgia,  is  exi 
in  New  York  before  a  Commissioner  of  Deeds 
without  any  other  witness,  a  Court  of  chancerf 
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jiirisiliction   to   reform  and  foreclose  the  mortgage. 
McCrary&  Co.  vs.  Avstell,  Inman  &  Co 450 

13.  Where  a  bill  was  filed  by  the  legatees  of  an  estate 
against  the  executors,  praying  an  account  and  settle- 
ment, and  the  jury  find  in  favor  of  two  of  the  com- 
plainants only,  directing  certain  specific  assets  on 
hand  to  be  turned  over  to  them  saying  nothing  about 
the  other  complainants: 

Hddy  That,  as  in  equity,  the  jury  may  find  a  special 
verdict,  this  verdict  is  not  void,  as  not  disposing  of 
the  issues.     Shell  et  aL,  executors,  va.  Sanders  et  al....  469 

14.  The  Chancellor  may,  in  the  final  decree,  dispose  of 
the  whole  case  in  accord  with  the  verdict,  and  it  is, 
therefore,  sufficient.     Ibid. 

16.  Where,  on  the  trial  of  a  hill  for  account  and  settle- 
ment in  favor  of  the  legatees  of  an  estate  against  the 
executors,  the  jury  found  that  one  of  the  executors 
was  not  liable  to  the  legatees  at  all,  an<l  the  verdict 
directed  certain  notes  and  aasets  to  be  turned  over  by 
the  other  executor  to  the  legatees,  and  two  of  these 
notes  were  the  notes  of  the  executors,  made  by  them 
as  memoranda  of  moneys  belonging  to  the  estate,  used 
by  them : 

Held,  That  the  verdict  was  illegal.  The  jury  should 
have  found  against  the  executors  a  money  verdict  for 
the  amount  of  the  notes,  and  it  was  right  in  the  Court 
to  grant  a  new  trial.     Ibid. 

16.  A  defendant  in  a  suit  at  common  law  cannot,  by  plea, 
set  up  an  equitable  defense  and  obtain  a  decree  in  his 
favor,  where  a  Court  of  chancery  would  refuse  it,  on 
a  bill  filed  by  him  for  the  purpose,  for  want  of  proper 
parties.  Hence,  if  a  guardian  sue  a  corporation  for 
dividends  belonging  to  his  ward,  the  company  cannot, 
by  an  equitable  plea,  avail  themselves,  as  a  defense  of 
the  fact,  that  they  paid  the  dividends  to  one  not  au- 
thorized to  receive  them,  and  that  the  money  was  ap- 
plied to  the  support  of  the  ward  by  the  person  receiving 
it,  that  person  not  being  a  party  to  the  suit.  South- 
western Railroad  Company  vs.  Chapman,  guardian 538 

17.  Where  a  bill  in  equity  was  filed  by  a  railroad  com- 
pany, alleging  that  it  had  paid  the  dividends  on  certain 
shares  of  stock  belonging  to  a  minor,  to  the  mother  of 
the  minor,  the  father  being  dead ;  that  the  mother  had 

Vol.  xlvi.  45. 
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appropriated  the  money  paid  to  the  necessary  uses  and 
exi>enses  of  the  minor;  that  a  guardian  of  the  minor 
had  been  subsequently  appointed  who  had  brought 
suit  against  the  railroad,  and  obtained  a  judgment  for 
the  dividends;  that  on  the  trial  of  the  suit  this  de- 
fense of  the  company  had  been  disallowed  by  the 
Court  on  the  ground  that  it  was  not  a  good  defense  at 
law,  since  the  motlier  was  not  a  party  to  the  suit; 
that  final  judgment  had  given  a  lien  against  the  com- 
pany in  favor  of  the  guardian,  wlio  was  about  to 
proceed  to  collect  the  money  by  execution;  that  the 
mother  was  insolvent,  and  tliat  no  accouuting  had 
been  had  between  the  guardian  and  the  mother,  for 
the  expenditures  for  whicli  this  money  was  used ;  an<l  the 
bill  prayed  that  the  judgment  at  law  might  be  enjoin- 
ed, until  an  account  should  be  taken,  as  to  the  amount 
due  from  the  ward's  estate  to  the  mother,  for  said  ex- 
penditures, and  that  the  amount,  when  found,  should 
be  applied  to  the  judgment: 
Heldy  That  the  Judge  ought  to  have  grante<l  the  injunc- 
tion. Southw€ste)*n  Railroad  Company  vs,  Chapmaiv^ 
guardian 557 

18.  Where  property  is  levied  on  which  is  claimed  by  com- 
plainant to  have  been  released  from  the  lien  of  the  execu- 
tion by  a  written  contract,  and  the  terms  of  said  agree- 
ment are  ambiguous,  and  the  affidavits  as  to  the  inten- 
tion of  the  parties  read  on  the  hearing  of  the  motion 
for  injunction,  are  conflicting,  this  Court  will  not  in- 
terfere with  the  discretion  of  the  Chancellor  granting 

an  injunction.     Kendall  et  aL  vs,  Dow 607 

19.  Equity  will  interfere  by  injunction  where  it  will 
prevent  a  multiplicity  of  suits  and  quiet  the  title  to  a 
number  of  lots  of  land  by  one  final  decree.     Ibid, 

ESTATE.    See  WUl,  2. 

ESTOPPEL. 

1.  Although  the  minor  heirs  of  the  intestate  may  have 
had  a  guardian  who  receipted  to  the  administratorlbT' 
their  portion  of  the  proceeds  of  the  land,  without  ftOf^* 
knowledge  of  the  illegality  of  the  sale,  yet  they 
not  estopped  from  asserting  their  claim   to  the 
when  they  obtained  a  knowledge  of  such  illegal 
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they  accounting  for  the  money  received.     Groover  et 
aL  V8.  King 101 

2.  Estoppels  are  not  favored  by  the  Courts.     Ibifl. 

3.  A  mortgagor  is  estopped  from  denying  his  own  title 
to  the  property  mortgaged,  and  third  parties  claiming 
title  to  the  land  cannot  at  law  make  themselves  par- 
ties to  the  proceedings  to  foreclose  for  the  purpose  of 
asserting  their  rights.  The  judgment  is  between  the 
parties  to  the  mortgage,  and  binds  them,  and  them 
only.     Alien  et  aL  V8,  Lathrop  &  Co 133 

4.  Probate  of  a  will  in  common  form  unattacked  for 
seven  years,  is  conclusive,  upon  all  parties  in  interest, 
except  minor  iieirs-at-Iaw.  Ariderson  V8,  Green,  exec- 
utor   361 

4.  A  legatee  is  not  barred  from  asserting  his  claim  to  a 
legacy  against  the  executor  where  suit  is  brought 
within  ten  years  after  the  legatee  arrives  at  age.  Ibid, 

6.  Where  a  will  has  been  proved  in  common  form  for 
more  than  seven  years,  a  legatee  does  not  waive  the 
estoppel  thereby  created  by  filing  his  bill  against  the 
executor  for  a!i  account  and  discovery.     Ibid. 

7.  Where  a  testator,  in  1854,  made  his  will,  by  which 
he  left  certain  land  to  his  son,  whom  he  appointed 
executor,  and  in  1856  conveyed  the  land  to  his  son  by 
deed,  reserving  a  life  estate  to  himself,  and  delivered 
the  deed  to  his  son,  the  legacy  is  adeemed.  If,  on  the 
death  of  the  testator  in  March,  1864,  the  son  takes 
immediate  possession  of  the  land,  claiming  it  under 
the  deed,  and  in  January,  1865,  prove  the  will  and 
qualify  as  executor,  but  does  not  return  the  land  as 
part  of  his  father's  estate,  he  is  not  estopped  by  the 
probate  and  his  qualification  as  executor,  without 
more,  from  setting  up  his  title  under  the  deed  adverse 
to  the  will.  Worrilly  administrator ,  et  aL  v8.  Gill, 
administrator 482 

8.  Where  a  rule  nisi  to  foreclose  a  mortgage  alleged  that 
the  mortgage  was  executed  by  a  partnership  lo  a  par- 
cel of  land,  and  that  the  proceedings  were  against  one 
as  surviving  partner,  the  other  being  dead,  and  the 
surviving  partner  filed  a  plea,  setting  forth  that  the 
land  iuclu<led  in  the  mortgage  was  not  partnership 
property,  though  owned  by  the  partners  as  tenants  in 
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common,  and  the  plea  was  demurred  to  and  the  de- 
murrer sustained : 
Heldy  That  as  there  was  no  denial  that  the  mortgage  to 
the  property  was  made  by  the  partners,  as  such,  and 
as,  if  this  were  so,  it  would  estop  the  parties  from  de- 
nying title  in  the  partnership,  the  plea  was  properly 
overruled.     Roberta  vs,  Admhmtrators  of  Oliver 547 

9.  A  settlement  between  two  partners,  whereby  one  buys 
the  other's  interest  in  the  partnership  property,  and 
gives  his  note  for  the  amount  found  to  be  due  the  re- 
tiring partner,  does  not  estop  the  maker  of  the  note 
from  pleading  and  showing,  when  sued  on  the  note, 
that  it  was  given  for  too  much,  by  mistake,  arising 
out  of  an  erroneous  charge  against  tl)e  maker  of  the 
note  in  the  settlement.  The  fact  that  the  maker  re- 
ceived the  note  after  discovery  of  the  mistake  by  him, 
and  while  it  was  a  matter  of  dispute,  still  insisting 
that  it  existed,  does  not  vary  the  rule.  Herty  vs, 
Clark 649 

EVIDENCE. 

1.  A  paper,  signed  by  the  Ordinary,  purporting  to  grant 
to  an  administrator  leave  to  sell  the  land  of  the 
estate  which  he  represented,  which  had  never  been 
recorded  or  entered  on  the  minutes  of  the  Court,  and 
without  proof  that  such  order  had  been  granted,  at  a 
regular  term  of  the  Court  of  Ordinary,  is  inadmissi- 
ble in  evidence.     Groover  d  al,  vs.  King 101 

2.  Where  there  was  a  written  contract,  bv  which  a  rail- 
road  company  leased  ifs  property  to  another,  signed 
in  duplicate,  the  company  having  one  copy  and  the 
lessee  the  other,  it  is  not  competent  to  prove  the  con- 
tents of  said  instrument  upon  the  statement  of  the 
witness  that  he  had  applied  to  the  officers  of  the  com- 
pany in  New  York  for  their  copy  and  had  failed  to 
obtain  it,  as  it  was  mislaid,  but  had  not  applied  to  the 
lessee  for  his  copy,  the  proof  being  offered  in  a  pro- 
ceeding against  said  lessee.     Breed  vs.  Nagle IH 

3.  The  Courts  are  bound  to  take  judicial  cognizance  of     •  j 
the  fact  that  the  couuty  of  DeKalb  is  located  within 

the  State  of  Georgia.      Wright  vs.  Phillips •  l|r* 

4.  Where  the  bill  of  particulars  attached  to  theaffidaWlf  '^ 
consisted  of  a  dw^  bill  for  the  amount  claimed,  madtf^'^* ' 
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by  Wall,  it  was  competent  for  plaintiff  to  show  that 
it  was  f^iven  for  the  services  specified  in  the  affidavit^ 
that  Wall  was  in  possession  of  the  mill  at  the  time  of 
the  foreclosure  of  the  lien,  and  of  the  levy  of  the  ex- 
ecution thereon.     Ibid. 

6.  Where  the  language  of  an  instrument  in  writing  is 
ambiguous,  and  may  be  fairly  understood  in  more 
ways  than  one,  it  should  be  taken  in  the  sense  put 
upon  it  by  the  parties  at  the  time  of  its  execution,  and 
the  Court  will  hear  evidence  as  to  the  facts  and  sur- 
roundings, and  decree  according  to  the  truth  of  the 
matter.     Armistend  vs.  McGuire 232 

6.  When  a  suit  was  brought  on  a  promissory  note,  signed 
by  one  claiming  t<^  be  the  agent  of  the  defendant,  and 
there  was  some  evidence  that  the  defendant  had  ac- 
cepted, knowingly,  the  consideration  for  which  the 
note  was  given  : 

Held,  That  it  was  error  in  the  Court  to  rule  out  the  note 
as  evidence.  The  case  should  have  been  submitted  to 
the  jury,  under  the  charge  of  the  Court,  as  to  the  ef- 
fect of  the  defendant's  act,  should  they  believe  he  had 
accepted,  knowingly,  the  consideration  for  which  the 
note  was  given.     Gilbert  vs.  Dent 238 

7.  Where  there  is  no  ambiguity  on  the  face  of  a  will, 
parol  evidence  is  inadmissible  to  explain  it.     Hill  et 

aL  V8.  Alford 247 

8.  Implied  trusts  are  not  within  the  statute  of  frauds, 
and  the  Courts  will  hear  parol  evidence,  showing  the 
facts  from  which  they  are  sought  to  be  implied.  Al- 
exander, executrix,  vs.  Alexander 283 

9.  The  confessions  of  a  principal  felon,  as  to  his  own 
guilt,  are  competent  evitlence  to  show  that  fact  on  the 
trial  of  the  accessory,  but  the  confessions  must  be  such 
as  would  be  competent  evidence,  on  the  trial  of  the 
principal,  and  must  not  be  induced  by  another  with 
the  slightest  hope  of  benefit  or  remotest  fear  of  injury 

to  the  party  making  them.     Smith  vs.  The  State 298 

10.  A  i>ortion  of  an  answer  which  is  not  responsive  to 
the  bill  is  not  evidence  for  the  defendant.     Anderson 

vs.  Green,  executor 361 

11.  On  the  investigation  of  an  issue  of  devisavU  vel  non, 
where  one  of  the  grounds  of  the  caveat  is,  that  the 
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executor  did,  by  fraud  and  deceit,  and  fraudulent  and 
false  representations,  procure  the  testator  to  make  the 
will,  the  admission  of  the  executor,  who  takes  an  in-  ' 
terest  under  the  will,  made  after  qualification,  in  ref- 
erence to  the  conduct  or  acts  of  the  executor  himself, 
as  to  a  matter  relevant  to  the  issue,  (and  his  statement 
that  he  had  procured  the  testator  to  make  the  will  for 
certain  purposes  is  such,)  should  have  been  admitted 
as  evidence  in  chief.  Tlie  fact  that  such  evidence  was 
admitted  in  rebuttal  to  impeach  the  executor,  who  tes- 
tified as  a  witness  in  fav<)r  of  the  will,  is  not  the  full 
measure  of  the  rights  of  the  caveators,  and  they  are 
entitled  to  a  new  trial  on  account  of  the  rejection  of 
this  testimony  as  evidence  in  chief.  Dennis  et  al,  vs. 
Weekes 514 

12.  Where  one  of  the  groun<ls  of  caveat  is  undue  influ- 
ence exercised  by  the  executor  of  the  testator,  in  pro- 
curing him  to  make  the  will,  evidence  showing  that 
the  executor,  as  agent  of  the  testator  in  1863  or  1864, 
applied  to  the  Confederate  conscripting  officer  to  have 
a  white  man  exempted  from  milit^iry  service  for  the 
purpose  of  overseeing  the  plantation  of  the  testator, 
on  the  ground  that  the  latter  was  so  unsound  in  miml 
as  to  be  incapable  of  attending  to  his  own  busin(:-ss,  is 
admissible  as  evidence  in  chief  for  what  weight  the 
jury  may  give  to  it,  to  show  tlie  executor's  knowledge 
of  the  state  of  the  testator's  mind,  where  the  evidence, 
with  the  exception  of  that  of  the  executor  himself 
shows  that  the  executor  exerted  his  influence  over  the 
testator  (which  was  proved  to  be  very  great)  to  have 
the  will  made,  and  all  the  witnesses  testify  that  the 
testator  had  been  a  man  of  very  weak,  if  not  entirely 
unsound  mind  for  fifteen  yeai's  before  his  death,  which 
occurred  in  1869.     Ibid. 

13.  Evidence  which  ought  properly  to  have  been  offereil 
in  chief,  but  which  was  then  onn'tted  through  inadver- 
tance,  if  offered  with  the  relxitting  evidence,  should 
be  admitted  if  otherwise  unobjectionable.     Ibid. 

14.  The  paper  in  the  handwriting  of  the  executor,  made       ^ 
in  1857,  showing  the  amount  of  property  in  his  hands 
as  agent  of  the  testator,  was  proper  evidence  in  ehie^  « 
as  tending  to  show  the  amount  of  interest  taken  bf-' 
the  executor  under  the  clause  of  the  will  which  li^^ 
lieved  Vi\va  ftova  U\e  \)ayment  of  any  balance 
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might  be  fuund  due  by  him  to  the  testator,  other  than 
that  with  which  he  is  charged  in  the  wiil,  and  should 
have  been  admitted  with  the  rebutting  evidence,  where 
it  was  inadvertently  omitted  to  be  given  in,  in  chief. 
Ibid. 

15.  The  record  book  of  the  Court  of  Ordinary,  contain- 
ing tlie  original  order  granting  letters  of  administra- 
tion to  the  plaintiff,  is  admissible  without  accounting 
for  the  non-production  of  the  original  letters.  Mo- 
Rory  V8.  Sellar 8 y  administrator 550 

16.  The  statement  of  the  overseer  of  defendant,  who  was 
in  possession  of  the  land,  and  managing  his  property 
for  him  as  his  agent,  as  to  the  reason  why  a  fence  was 
located  in  a  peculiar  manner,  is  admissible  to  prove 
the  adverse  possession  of  the  defendant.     Shipp  et  al, 

vs.  Winffjield,  executor 593 

17.  Where  an  insurance  was  effected  under  an  open 
policy  of  insurance,  issued  to  the  company's  agent,  the 
insured  taking  a  certificate  that  his  insurance  was  ac- 
cording to  the  terms  specified  in  said  open  policy, 
which  was  retained  by  the  agent: 

Held,  That  in  a  suit  for  a  loss,  it  was  not  sufficient  for 
the  plaintiff  to  prmiiicc  the  certificate  alone,  since  on 
its  face  it  appeared  tlmt  it  did  not  contain  the  whole 
agreement.     U^idet^wrUers' Agencif  vs.  SiUherlin 652 

EXECUTION. 

1.  In  this  State,  a  levy  upon  land  is  made  by  the  entry 
of  the  sheriff  upon  the  Ji,fa.;  there  is  no  actual  seiz- 
ure, and  there  is  no  levy  until  the  entry  is  made. 
Isam  et  al.  vs.  Hooks 309 

EXECUTORS. 
See  Administrators  and  Executors, 

EXPRESS  COMPANY.    See  Can^iers,  1. 

FACTORS. 

I.  When  cotton  is  delivered  to  a  railroad  agent^  con- 
signed to  a  factor  by  tenants,  in  their  own  names,  this 
is  not  sufficient  to  charge  the  consignee  with  the  land- 
lord's portion,  though  he  may  have  known  it  to  have 
been  one  fourth.     Wilson  &  Company  vs.  Walker. 319 
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2.  Where  a  wife,  with  consent  of  her  huslmiu),  rents 
]and  on  her  own  account,  hires  a  man  to  cultivate  it, 
and  furnislies  and  feeiU  a  horse,  out  of  her  se^Mirate 
estate,  to  be  used  in  making  the  crop,  the  crop,  when 
made,  is  not  subject  to  a  factor's  lieu  given  by  her  hus- 
band on  his  crop,  made  the  same  year,  for  provisions 
furnishe<l,  es|)ecially  when  the  evidence  shows  that 
none  of  the  provisions  furnished  were  useil  by  the 
wife  in  making  her  crop.     Diibose  vs.  McDoiiald. 471 

FEES.     See  Attorney,  5. 

FORCIBLE  ENTRY. 

1.  Upon  the  trial  of  a  case,  before  a  Justice  of  the  Peace, 
for  forcible  entry,  some  force  on  the  part  of  tlie  defen- 
dant in  entering  must  be  shown.  Wli«re  the  entry  is 
proved  to  be  peaceable,  the  verdict  should  be  for  the 
defendant.     Can*y  vs.  Hendry 631 

FRAUD.    See  Limitation  of  Actions,  6. 

FRAUDS,  STATUTE  OF. 

1.  The  building  of  a  party-wall  by  the  plaintiff,  under 
a  parol  agreement  with  the  defendant  that  he  wouKI 
pay  for  one-half  of  as  much  of  the  wall  as  he  use<i, 
when  he  built,  is  such  a  part  |)erformancre  of  the  eon- 
tract  as  takes  it  Out  of  the  statute  of  frauds.  Raw- 
son  vs.  Bell 19 

2.  Implied  trusts  are  not  within  the  statute  of  frauds, 
and  the  Courts  will  hear  parol  evidence,  showing  the 
facts  from  which  they  are  sought  to  be  iiuplie<).  Alex- 
ander, execiUrix,  vs.  Alexander  et  at 2S3 

GARNISHMENT. 

1.  C.  holds  the  notes  of  W.,  which  are  not  yet  due, 
secured  by  mortgage.  Before  they  fall  due,  a  judg- 
ment crcilitor  of  C.'s  issues  garnishment  against  W. 
and  obtains  judgment  against  the  garnishee  for  the 
amount  of  C.'s  debt  to  him  (the  creditor),  which  is 
less  than  the  amount  of  the  notes.  After  judgment 
against  the  garnishee,  but  before  the  notes  fall  due, 
they  are  set  apart  to  C.  as  personalty,  under  the  home- 
stead laws.    On  the  maturity  of  the  notes,  the  judg- 
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nient  creditor  issues  execution  against  the  garnisiioe 
(which  was  levied  on  his  projierty),  who  voluntarily 
pays  the  amount  to  the  attorney  of  the  judgment 
creditor.  Before  tlie  maturity  of  the  notes,  the  gar- 
nishee had  written  notice  that  they  had  been  set  apart 
to  the  payee  as  personalty,  under  the  homestead  laws  : 
Held,  That  C.  was  entitled  to  foreclose  the  mortgage  for 
the  full  amount  of  the  notes.  If  tiie  money  has  not 
passed  beyond  the  control  of  the  Court,  it  should  be 
ordered  to  be  paid  in  satisfaction  of  the  mortgage 
judgment  in  preference  to  the  creditor's  judgment 
acrainst  the  garnishee.  If  it  has,  C.  is  entitled  to  have 
execution  against  the  mortgaged  property,  the  owner 
of  which  must  look  to  those  to  whom  he  paid  tiie 
money  for  remuneration.      IVatkins  V8.  Cason 444 

2.  The  monthly  wages  of  a  clerk,  subject  to  a  pro  rata 
deduction  for  time  lost,  cannot  be  garnished  in  the 
hands  of  his  employer.  BuUer,  MoCaHy  &  Co,  vs. 
Clark  &  Co 466 

3.  A  return  of  a  sheriff  upon  a  writ  of  attachment, 
which  states  that  he  served  a  named  person  **  person- 
ally" with  a  summons  of  garnishment,  may  be 
amended  so  as  to  show  that  he  ^served  suoii  person  as 
president  of  a  bank.  If  the  summons  of  garnishment 
has  been  lost,  and  the  sheriff  is  dead,  the  plaintiif,  on 
motion  to  do  so,  should  be  permitted  to  prove  by 
aliunde  testimony  that  the  summons  of  garnishment 
was  directed  to  the  person  served  as  president  of  the 
bank.  If  the  garnishee  denies  it,  he  can  tender  an 
issue,  which,  if  found  in  favor  of  the  plaintiff,  will 
entitle  him  to  an  order  amending  the  return,  ''so  as  s 
to  make  the  proceedings  conform  to  the  facts."    Mayer 

&  Lowenstein  vs.  Chat.  Nat.  Bank 606 

GENERAL  ASSEMBLY. 
See  Western  and  Atlantic  Railroad,  2. 

GUARDIAN  AND  WARD. 

1.  Implied  trusts  are  not  within  the  statute  of  frauds, 
and  the  Courts  will  hear  parol  evidence,  showing  the 
fiicts  from  which  they  are  sought  to  be  implied.  Alex- 
ander,  executrix,  vs.  Alexander  etal. 283 

2.  Where  one  holds  the  legal  title  to  propertyi  but  the 
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same  has  been  paid  for  by  or  with  the  funds  of  another, 
the  law  implies  a  trust.     I&id. 

3.  Where  a  guardian  has  pui*cha8ed  property  with  the 
funds  of  his  wards,  and  has,  by  his  written  and  sworn 
answer  to  a  bill  in  equity,  so  declared,  and  that  he 
holds  it  for  their  use,  the  wards  may  recover  the  prop- 
erty in  a  Court  of  law,  notwithstjuiding  it  may  appear 
that  the  guardian  took  the  deed  to  himself,  making 
no  mention  of  his  wards.     Ibid. 

4.  Receipts  in  full  by  wards  to  their  guardian,  which,  in 
express  terms,  discharge  the  guardian  from  all  liabil- 
ity, may  be  explained  by  parol,  and  will  only  cover 
such  matters  as  were  intended  to  be  covered  thereby. 
Ibid. 

5.  A  receipt  in  full  by  a  ward  to  his  guardian,  dis- 
chiirging  him  from  all  claims  the  ward  may  have 
against  him,  in  law  or  in  equity,  <loes  not  convey  to 
the  guardian  any  title  to  the  land  held  by  the  guar- 
dian for  him,  even  though  the  same  be  held  under  an 
implied  trust,  especially  if,  at  the  time  of  the  receipt, 
the  ward  has  reason  to  believe  that  the  title  to  the 
land  is  to  the  guardian  as  guardian.     Ibid, 

6.  Section  1794  of  the  Code,  declaring  that  a  natural 
guardian  is  not  entitled  to  demand  or  receive  the 
property  of  a  minor,  until  he  or  she  has  given  bond 
to  the  Ordinary,  does  not  make  such  receipt  illegal  in 
such  a  sense,  as  that  the  pei*son  paying  it  cannot 
recover  it  back,  or  show  that  it  has,  in  fact,  l>een 
accounted  for  by  the  natural  guardian  to  the  ward,  or 
applied  to  the  benefit  of  the  ward.  Southweskm 
Railroad  Co.  vs.  Chapman,  guardian,  ei  at 557 

7.  Where  a  bill  in  eqtiity  was  filed  by  a  railroad  com- 
pany, alleging  that  it  had  paid  the  dividends  on  cer- 
tain shares  of  stock  belonging  to  a  minor,  to  the 
mother  of  the  minor,  the  father  being  dead  ;  that  the 
mother  had  appropriated  the  money  paid  to  the  neces-  " 
sary  uses  and  expenses  of  the  minor  ;  that  a  guardian 
of  the  minor  had  been  sid)sequently  appointed  who 
had  brought  suit  against  the  railroad,  and  obtained*, 
judgment  for  the  dividends;  that  on  the  trial  of 
suit  this  defense  of  the  comj)any  had  been  disalk 
by  the  Court  on  the  ground  that  it  was  not  a  j^ 
defense  at  law,  since  the  mother  was  not  a  parlf^l 
the  Bu\t',  t\\\v\,  ?ii\^\  ^xxA^vwftut  had  given  a  lien 
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the  company  in  favor  of  the  guardian,  who  was  about 
to  proceed  to  collect  the  money  by  execution ;  that 
the  molher  was  insolvent,  and  that  no  accounting  had 
been  ha<l  between  the  guardian  and  the  mother,  for 
the  expenditures  for  which  this  money  was  used;  and  the 
bill  prayed  that  the  judgment  atf  law  might  be  en- 
joined, until  an  account  should  be  taken,  as  to  the 
amount  due  from  the  ward's  estate  to  the  mother,  for 
sai<l  expenditures,  and  that  the  amount,  when  found, 
should  be  applied  to  the  judgment: 
Ileldy  That  the  Judge  ought  to  have  granted  the  injunc- 
tion.    Ibid. 

HARBOR.     See  Criminal  Law,  10,  11. 

HOMESTEAD. 

h  When  A  sold  land  to  B,  taking  his  note  for  the  pur- 
chase-money, secured  by  a  mortgage  on  the  land, 
which  was  duly  record e<l,  and  B  sold  a  portion  of  the 
land  to  C,  who  paid  a  j)art  of  his  purchase-money  to 
B,  and  for  the  balance  joined  with  B  in  a  note  to  A, 
secured  by  a  mortgage  to  A  on  the  lands  of  both  B 
and  C,  A  giving  up  the  old  note  and  mortgage: 

Sciil,  That  on  the  foreclosure  of  the  mortgage,  the^./a. 
may  sell  the  land  of  C,  notwithstanding  C  may  have 
bad  the  same  set  off  as  his  homestead.  Whether  the 
purchase-money  debt  of  C  to  B  was  satisfie<l  by  nova- 
tion is  not  material.  The  note  and  mortgage  given 
by  C  to  A  was  for  the  removal  of  an  encumbrance 
from  the  land,  and  brought  the  land  within  the  excep- 
tions to  the  homestead  clause  of  the  Constitution  of 
1868.     Hawks  v$,  HawJcs  et  al 204 

2.  A  widow,  who  has  no  children  living  with  her, depend- 
ent on  her  for  6up)>ort,  is  not  entitled  to  a  homestead 
out  of  the  property  of  her  deceased  husband,  as  the 
head  of  a  family,  according  to  the  true  intent  and 
meaning  of  the  Constitution  of  1868.  Kidd,  admin- 
istrator,  vs,  Lester ,  adininstrator 23 1 

i.  Where  execution  was  levied  upon  land  which  had 
been  set  a|>art  as  a  hom(»stead,  the  plaintiff  having 
nnide  affiilavit  that  the  debt  u})on  which  the  execu- 
tion was  founded  was  for  the  purchase-money,  and 
the  defendant  filed  a  counter-affidavit  to  the  effect 
•'  that,  to  the  best  of  his  knowle<lge  and  belief,  he  paid 
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the  purchase-money  for  the  hind  levied  on,"  a  demur- 
rer to  said  counter-affidavit  was  projjerly  sustaiiieil. 

McGhee  vs.  Way 282 

4.  Where  a  houistead  in  land  is  set  apart,  the  applicant 
is  entitled  to  the  crops  growing  on  the  same.  Cbr, 
Marshall  &  Co.  et  all  vs.  Cook 301 

6.  C.  holds  the  notes  of  W.,  which  are  not  yet  due,  secured 
by  mortgage.  Before  tiiey  fall  duo,  a  judgment  crtd- 
itor  of  C/s  issues  garnishment  against  W.  and  obtains 
judgment  against  tlie  garnishee  fc»r  the  amount  of  C*d 
debt  to  him  (the  creditor),  which  is  less  than  the 
amount  of  the  notes.  After  judgment  against  the 
garnishee,  but  before  tiie  notes  fall  due,  they  are  si't 
apart  to  C.  as  personalty,  under  the  homcstea*!  Ia\rs. 
On  the  maturity  of  the  notes,  the  judgment  crctlitor 
issues  execution  against  the  garnishee  (which  whs 
levied  on  his  property),  who  voluntarily  jKiys  the 
amount  to  the  attorney  of  the  judgment  cre<litor. 
Before  the  maturity  of  the  notes,  the  garnishee  had 
written  notice  that  they  had  been  set  apart  to  the 
payee  as  personalty,  under  the  homestead  laws: 

Ileldj  That  C.  was  entitled  to  foreclose  the  mortgage  for 
the  full  amount  of  the  notes.  If  the  money  has  not 
passed  beyond  the  control  of  the  Court,  it  should  l>e 
ordered  to  be  paid  in  satisfaction  of  the  mortgage 
judgment  in  preference  to  the  creditor's  judgment 
against  the  garnishee.  If  it  has,  C.  is  entitliHl  t^ihuve 
execution  against  the  mortgaged  property,  the  owner 
of  which  must  look  to  those  to  whom  he  paid  the 
money  for  remuneration.      Watkliisvs,  Cason 444 

6.  If  land  be  sold,  and  the  purchaser  indorse  the  note 
of  a  third  [>erson  to  the  ven<lor  in  payment,  and  trans- 
fer a  mortgage  to  him,  securing  said  note,  there  is  no 
such  novation  of  the  contract,  no  change  in  the  rela- 
tions of  the  parties  to  each  other  as  to  deprive  the 
vendor  of  his  right  to  enforce  the  payment  ot  the  pur- 
chase money  by  levy  on  the  land,  (which  has  been  set 
apart  by  the  purchaser  as  a  homestead)  under  execu- 
tion against  tlie  indorser  and  maker  of  the  note.  The 
land  was  the  consideration  given  for  the  indorsement 
of  the  note  and  mortgage.  Until  they  are  pai<l  tiie 
vendor's  claim  for  the  purchase  money  is  superior  to 
the  homestead,  and  the  land  may  be  subjected  to  its 
payment.     Lane  vs.  Collier,  administrator 580 
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When  dower  had  been  a<^igned  to  a  widow  in  a  tract 
F  land,  and  she  afterward  applied  iind  had  the  same 
and  set  apnrt  to  her  and  the  minor  child  of  her  de- 
eased  husband  as  a  homestead,  and  an  execution 
3nnded  on  a  debt  of  the  deceased  husband  and  father 
ras  levied  on  the  reversion,  after  the  termination  of 
he  (h)wer,  and  the  widow,  for  herself  and  minor 
hild,  filed  a  claim  : 

Vi,  That  under  the  facts,  as  stated,  the  j>roperty  was 
•roperly  found  not  subject.     Adams  V8,  Adams  et  al,.  630 

.Vliere  an  applicant  for  homestead  seeks  to  have  realty, 
lone,  to  the  vahie  of  $2,000  in  specie,  set  apart,  it  is 
nnecessiiry  to  file  a  schedule  of  perscmalty.  Harhhxs 
8,  Aniold 656 

Where  it  appears  that  a  widow,  with  minor  children, 
/base  father  dieil  in  this  State,  niarrieil  a  second  time, 
nd  she  and  her  husband,  after  living  in  the  county 
f  her  first  husband's  residence  for  some  time,  left  the 
•tate,  taking  the  minors  with  them,  but  frequently 
vowed,  and  still  avow,  their  intention  of  returning 
>  iheir  f<H*mer  home,  which  tiiey  claim  never  to  have 
ban<loned,  and  application  is  made,  in  l)ebhlf  of  the 
linors,  for  homestead  out  of  their  father's  estate,  by 
ext  friend,  in  the  county  in  which  the  father  died 
»ident,  and  objection  is  filed  by  a  creditor  of  the 
ither,  on  the  ground  that  the  minors  are  not  citizens 
r  Georgia,  and,  therefore,  not  entitled  to  a  homestead, 
id  the  jury,  on  appeal  from  the  Ordinary  who  granteil  * 
16  homestead,  aflirn)  his  judgment: 
i,  That  the  question  of  domieil  was  one  of  fact  under 
le  circumstances,  and  the  jury  having  found  in  favor  of 
le  minors'  right  to  homestead,  this  Court  will  not 
isturb  the  verdict  which  is  warranted  by  the  evi- 
ence.     Ibid, 

An  infant  who  has  no  guardian,  may  apply,  by  next 
lend,  for  a  homestead.     Ibid, 

HUSBAND  AND  WIFE. 

^bere  property  whicli  came  by  the  wife,  and  to  which 
be  marital  rights  of  the  husband  have  attached,  is 
ODveyed  away  by  the  wife,  with  the  full  knowledge 
nd  consent  of  the  husband,  he  is  estopped  from  daim- 
ig  title  to  the  land.    Anthony  et  al.  vs.  Stephens eioL  ^V 
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2.  In  divorce  cases,  the  husband  is  an  incomiwtent  wit- 
ness to  prove  the  adultery  of  his  wife.     Cook  r«.  Cooh  308 

3.  Where  a  wife,  with  consent  of  her  husband,  rents  land 
on  her  own  account,  hires  a  man  to  cultivate  it,  and 
furnishes  and  feeds  a  horse,  out  of  her  separate  estate, 
to  be  used  in  making  the  crop,  the  crop,  when  made, 
is  not  subject  to  a  factor's  lien  given  by  her  husband 
on  his  crop,  made  the  same  year,  for  provisions  fur- 
nished, especially  when  the  evidence  shows  that  none 
of  the  provisions  furnished  were  used  by  the  wife  in 
making  her  crop.     Dubose  vs,  McDonald 471 

4.  Where,  in  a  marriage  settlement,  certain  property  was 
settled  upon  the  wife  for  life,  remainder  to  the  hn^ 
band  for  life,  remainder  to  the  heirs  general  of  the 
husband  : 

Heldy  That  the  husband  took  a  vested  remainder  in  fee. 
Varner  vs.  Boynton  et  al 503 

5.  Where  the  husband,  with  the  consent  of  his  wife,  in- 
vested a  portion  of  the  estate  so  conveye<l  in  real 
estate,  taking  from  the  vendor  a  bond  for  titles,  his 
heirs-at-law  have  no  right  to  follow  the  procee<ls  to 
the  injury  of  the  vendor,  a  portion  of  whose  debt  is 
still  unpaid.     Ibid. 

6.  Where  the  husband  has  diverted  a  portion  of  the  in- 
come of  the  trust  estate,  and  invested  the  same,  with- 
out the  consent  of  tiie  wife,  in  real  estate,  ami  snl>se- 
quently,  with  her  consent,  invested  a  portion  of  the 
corpus  of  the  estate,  in  the  same  real  estate,  the  heir-- 
at-law of  the  husband  have  no  right  in  the  remainder 
of  the  corpxis,  as  against  the  riglit  of  the  wife  to  he 
reiml)urse<l  for  so  much  of  the  increase  as  was  so  di- 
verted and  invested.     Ibid. 

7.  At  the  time  of  the  commencement  of  this  suit,  the 
husband  was  the  only  person  who  could  legally  c<^m- 
mence  suit  for  land,  the  title  to  which  was  derive<l 
through  the  wife,  consequently  the  statute  of  limita- 
tions ran  during  the  coverture.  Shipp  et  al.  v$.  Wing- 
fald,  executor , 593 

8.  Upon  the  hearing  of  the  motion  to  make  an  injunc- 
tion permanent,  it  is  not  error  in  the  Chancelior  to 
receive  the  affidavit  of  the  wife  of  one  of  the  defend- 
ants, in  relation  to  facts  not  coming  to  her  knowledge 
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from  confidential   comniiinications  of  her   husband. 
Davis  vs.  Wearer  et  al 626 

ILLEGALITY. 

.  The  mere  allegation  in  an  affidavit  of  illegality  that 
tlie  judgment  is  for  an  amount  considerably  greater 
than  the  venlict,  witliout  stating  how  large  is  the  ex- 
cess, is  ins  nflScient.     McGliee  V8.  Way 282 

INDICTMENT. 

€e  Criminal  Law,  13,  14,  16,  18,  24,  25,  26,  28. 

INDORSEMENT. 

.  Under  the  provisions  of  the  Revised  Code,  sections 
2738,2739  and  2123,  aeeonunodation  indorsersofa 
negotiable  security,  payable  at  a  chartered  bank,  are 
considered  as  securities  merely,  and  if  one  pays  off  the 
debt  he  can  compel  the  others  to  contribute.  Free- 
mun  V8.  Cherry 14 

I.  If  land  be  sold,  and  the  purchaser  indorse  the  note  of 
a  third  person  to  the  vendor  in  payment,  and  transfer 
a  mortgage  to  him,  securing  said  note,  there  is  no  such 
novation  of  the  contract,  no  change  in  the  relations  of 
the  parties  to  each  other,  as  to  deprive  the  vendor 
of  his  right  to  enforce  the  payment  of  the  purchase 
money  by  levy  on  the  land,  (which  has  been  set  apart 
by  the  purchaser  as  a  homestead,)  under  execution 
against  the  indorsor  and  maker  of  the  note.  The 
land  was  the  consideration  given  for  the  indorsement 
of  the  note  and  mortgage.  Until  they  are  paid,  tiie 
vendor's  chiim  for  the  purchase  money  is  superior  to 
the  hou)estead,  and  the  land  may  be  subjected  to  its 
pay  men  t.     Lane  vs.  Colliery  administrator 580 

INFANT.     See  Homestead,  10. 

INJUNCTION. 

.  Where  it  appeared  that  the  debt  for  which  the  execu- 
tion was  issued  was  contracted  prior  to  June  Ist,  1865, 
that  it  was  for  the  unpaid  purchase  money  due  for  the 
land  levied  on,  that  tiie  complainant  was,  at  the  time 
of  the  commencement  of  the  action  on  which  the  judg- 
ment and  execution  were  founded,  in  possession  of  the 


704  INDEX. 


land,  and  is  still  in  possession,  it  was  proper  in  the 
Chancellor  to  refuse  an  injunction  against  the  sale  of 
the  property  under  said  execution,  applied  for  on  the 
ground  that  the  taxes  on  the  debt  had  not  been  paid. 
Hambrickva,  Dickey  et  cd 236 

2.  Tiie  discretion  of  the  Chancellor  in  refusing  an  in- 
junction will  not  be  interfered  with,  unless  abused. 
Anthony  et  aL  V8,  Stephens 241 

3.  This  Court  will  be  slow  to  control  the  discretion  of 
tlie  Judge  of  tlie  Superior  Court  in  his  grant  of  a  tem- 
porary injunction,  especially  if  the  bill  contain  charges 

of  fraud.     Isam  et  aL  va.  Hooks 309 

4.  On  the  almlition  of  the  offic(TS  of  the  Western  and 
Atlantic  Railroad,  the  Comptroller  General  became 
the  proper  custodian  of  the  books  and  records  of  the 
road,  and  the  duty  of  causing  the  true  amount  due  by 
defaulting  officers  of  the  road  to  be  ascertained  de- 
volved upon  him.  Scofield  el  aL  V8,  Perkersofi  et  at.,  325 
Hinton  et  aL  V8.  Same 825 

5.  The  Legislature  has  authority  to  apiK)int,  by  resolu- 
tion, a  committee  of  their  own  Ixxly,  as  ministerial 
agents,  to  audit  and  state  the  accounts  of  the  officers 
and  agents  of  the  Western  and  Atlantic  Railroad. 
Where  such  statement  shows  an  officer  or  agent  in 
default,  and  is  transmitted  by  the  committee  to  the 
Comptroller  General,  and  he  thereupon  issues  execu- 
tions against  the  defaulting  officer  and  his  sureties, 
this  Court  will  presume  that  he  satisfied  himself  of  the 
correct neas  of  the  committee's  report  by  inspection  o( 
the  books  and  accounts  of  the  Western  and  Atlantic 
Railroad,  and  adopted  it  as  his  own.     Ibid. 

6.  The  Courts  will  not  entertain  jurisdiction  to  enjoin 
such  execution  on  the  ground  that  there  is  a  suit 
pending,  at  the  instance  of  the  State,  against  the  de- 
faulting agent  and  their  securities  on  their  bond,  or 
on  the  ground  that  the  amount  for  which  the  agent  is 
a  defaulter,  was  fraudulently  useil  and  embezzled  by 
him.     Ibid, 

7.  An  injunction  will  not  be  granted  to  restrain  the  en- 
forcement of  a  judgment  when  it  appears  by  the  bill 
that  the  Court  in  which  the  judgment  was  obtainidrtitj 
had  no  jurisdiction.     The  remedy  at  law  is  oomplett^M 
either  by  affidavit  of  illegality,  or  by  action  of  tn»*l 
pass.     Hart,  Receiver ,  \5%«  Laxaron, •«.••• 
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8.  While  it  is  true,  as  a  general  rule,  that  uo  judicial  in- 
terference can  be  had  in  any  levy  or  distress  for  taxes, 
yet  where  it  happens  that  the  tax  collector  placed  a 
tAxfi.fa.  in  the  hands  of  the  sheriff,  with  instructions 
to  collect  the  same  out  of  the  first  money  that  should 
come  into  his  hands  from  the  sale  of  the  defendant's 
property  under  an  execution  held  by  him,  and  the 
sheriff  did  sell  property  of  the  defendant  for  more  than 
enough  to  pay  off  the  tax  fi.  fa.j  under  other  execu- 
tions, and  application  was  made  to  the  tax  collector 
for  his  consent  to  have  this  money  paid  over  to  such 
executions,  which  he  refused,  and  the  sheriff  there- 
upon took  the  responsibility  of  paying  over  the  money 
to  the  levying  executions  and  then  of  his  own  motion 
levied  the  tax^.  fa.  upon  other  property  of  the  defen- 
dant without  instructions  to  do  so  from  the  tax  col- 
lector, the  sheriff  will  be  enjoined  from  proceeding 
under  the  tax  fi,  fa.  at  the  instance  of  a  creditor  of  the 
defendant,  wiio  has  attached  the  property  last  levied 
on,  who  states  in  his  bill  that  the  defendant  is  insol- 
vent, and  that  if  complainant  is  deprived  of  this  means 
of  securing  this  debt  by  the  action  of  the  sheriff,  he 
will  lose  it,  it  being  apparent  that  the  sheriff  levied 
the  tax  fi,fa.  for  his  own  protection  and  not  for  the 
benefit  of  the  State.     Beatie  vs.  Brown  et  cd 468 

9.  Where  property  is  levied  on  which  is  claimed  by  com- 
plainant to  have  been  released  from  the  lien  of  execution 
by  a  written  contract,  and  the  terms  of  said  agreement 
are  ambiguous,  and  the  affidavits  as  to  the  intention  of 
the  parties  read  on  the  hearing  of  the  motion  for  in- 
junction, are  conflicting,  this  Court  will  not  interfere 
with  the  discretion  of  the  Chancellor  granting  an  in- 
junction. Kendall  et  al.  V8.  Dow 607 

10.  Equity  will  interfere  by  injunction  where  it  will 
prevent  a  multiplicity  of  suits  and  quiet  the  title  to  a 
number  of  lots  of  land  by  one  final  decree.     Ibid, 

11.  Where  a  bill  was  filed  setting  up  that  the  complainant 
had  conveyed  by  deed  to  a  railroad  company  for  laying 
and  using  its  track,  one  hundred  feet  width  of  the 
land  through  his  plantation,  and  trusting  to  the  as- 
surances of  the  president  of  the  road,  that  proper 
stock-gaps  should  be  erected,  as  they  might  be  needed, 
bad  neglected  to  put  in  the  deed  any  stipulation  as  to 
the  gaps,  and  the  bill  prayed  that  the  company  might 

Vol.  xlvi.  46. 
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be  enjoined  from  ranning  the  cars  and  using  the  land 
until  the  "  gaps  "  were  erected  : 
Heldy  That  the  injunction  was  properly  refused  by  the 
Judge^  even  though  there  might  be  equity  in  the  bill. 
Cook  V8.  Norths  South  Railroad  Company 61 

12.  The  law  places  the  granting  or  refusal  of  injunetioos 
in  the  sound  discretion  of  the  Judges  of  the  Superior 
Courts;  unless  that  discretion  has  been  manifestly 
abused,  tin's  Court  will  not  control  its  exercise.  We 
see  no  abuse  of  the  discretion  in  the  present  case,  in 
which  the  injunction  has  been  partially  granted,  as 
asked  for.  Certainly  none  of  which  plaintiff  can 
complain.     Davis  vs.  Weaver  etal 62 

13.  Upon  the  hearing  of  the  motion  to  make  an  injunc- 
tion permanent,  it  is  not  errer  in  the  Chancellor  to 
receive  the  affidavit  of  the  wife  of  one  of  the  defend- 
ants, in  relation  to  facts  not  coming  to  her  knowledge 
from  confidential  communications  of  her  husband. 
Ibid. 

IN8URA.NCE. 

1.  Where  an  insurance  was  effected  under  an  open  pol- 
icy of  insurance,  issued  to  the  company's  agent,  the 
insured  taking  a  certificate  that  his  insurance  was  ac- 
cording to  the  term  specified  in  said  open  policy,  which 
was  retained  by  the  agent : 

Heldf  That  in  a  suit  for  a  loss,  it  was  not  sufficient  for 
the  plaintiff  to  produce  the  certificate  alone,  since  on 
its  face  it  appeared  that  it  did  not  contain  the  whole 
agreement.     Undenvritera'  Agency  vs.  Suiherlin 6^ 

INTERROGATORIES. 

1.  Where  interrogatories  were  returned  to  a  former  Clerk 
in  vacation  and  had  the  following  entry  on  them: 

"Received  of  M.  W.  Stamper  the  within  package, 
who  says  that  he  received  them  from  one  of  the  com- 
missioners, and  that  they  have  been  unopened  and    *^ 
unaltered. 

"Sworn    to  and  siibscril)ed   before  me  this  18A 
March,  1871.  W.  H.  DuBosE,  Clerk  * 

Which  affidavit  was  not  signed,  and  it  was  shown 
the  present  and  £)rmer  Clerks,  some  time  after  the! 
term  o?  \.Vi^  Gov\rt^  found  the  package  in  an  | 
ou  tVi^  ^oot/\ti  V\\^  ^i«tw^x  ^i  ^^  CiWk's  oi 
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that  it  had  remained  in  the  possession  of  the  present 
Clerk,  unopened  and  nnaltere<l,  ever  since,  the  deposi- 
tions were  inadmissible.     Christian  v8,  Ramome 138 

2.  Where  a  set  of  interrogatories  was  tendered  in  evi- 
denoe,  and  it  appeared,  from  inspection,  that  the  com- 
raissioners  had  taken  the  answers  of  tlie  wkness  as 
require<l,  that  he  had  sworn  to  and  subscribed  to  them, 
that  the  commissioners  had  duly  attached  their  names 
to  a  proper  certificate;  that,  afler  this,  the  commis- 
sioners liad  permitte<l  the  witness  to  add  to  his  an- 
swers, adding  a  new  jurat  and  a  new  certificate,  but 
it  did  not  affirmatively  appear  that  the  addition  was 
at  the  same  time  and  place,  and  a  part  of  the  same 
transaction : 

Hdd,  That  the  addition  was  not  properly  a  portion  of 
the  return.  Western  and  Atlantic  Railroad  vs,  Har- 
m 602 

INTRUDERS— PROCEEDINGS  AGAINST. 

1.  When  in  a  proceeding  against  one  ns  an  intruder,  the 
defendant's  affidavit  taken  before  the  sheriff,  was  that 
she  "claims  the  bona  fide  legal  right  to  the  posses- 
sion" of  the  premises: 

Heldy  That  this  was  a  compliance  with  section  4000 
of  the  Revised  Code,  The  fact  that  the  word  "  the" 
is  placed  before  the  words  *^bona  fide'^  being  an  evi- 
dent clerical  mistake,  the  real  meaning  being  that  she 
"claims,  bona  fide,  the  legal  right  to  the  possession." 
Paige  vs,  Dodson 223 

2.  The  counter-affidavit  to  proceedings  to  eject  an  intru- 
der cannot  be  amended,  nor  can  a  second  l>e  made. 
Ibid. 

3.  An  intruder's  warrant  does  not  lie  against  one  who, 
in  good  faith,  claims  the  right  to  the  possession  of  the 
premises  he  is  sought  to  be  ejected  from,  and  if  the 
defendant  in  such  a  warrant  makes  the  counter-affida- 
vit required  by  the  Code,  and  it  appear  on  the  trial 
that  he  does,  in  good  faith,  claim  the  right  to  the  pos- 
session^ the  jury  ought  to  find  for  the  defendant. 
Nichols  vs.  Chandler  d  al. 479 

JUDGMENT. 
U  A  judgment  based  upon  a  note  for  the  h\t^  oC  ^iw<^ 
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gro;  being  the  oldest,  is  entitled  to  a  fund  in  Court  for 
distribution.     TidweU  vs.  Hewell  et  cU. 222 

2.  Where  land  is  *'  regularly  advertised  and  sold  at  ad- 
ministrator's sale/  (and  tlie  record  states  no  more) 
and  is  afterwards  levied  on  under  a  judgment  obtained 
against  the  intestate  in  his  life  time,  and  the  Court 
decides  that  the  administrator's  sale  divests  the  judg- 
ment lien — to  which  judgment  exception  is  taken — 
the  plaintiff  in  error  must  show  affirmatively  that  the 
estate  was  solvent,  and  the  order  of  sale  was  not 
granted  for  the  payment  of  debts,  but  for  distribution 
only,  in  order  to  entitle  him  to  a  reversal  of  thejudg* 
ment,  eveu  if  this  would  do  so.  And  as  to  this,  we 
reserve  our  opinion.     Oarhart  et  aL  vs.  Vann 389 

3.  An  injunction  will  not  be  granted  to  restrain  the  en- 
forcement of  a  judgment  when  it  appears  by  the  bill 
that  the  Court  in  which  the  judgment  was  obtained 
had  no  jurisdiction.  Tlie  remedy  at  law  is  complete 
either  by  affidavit  of  illegality,  or  by  action  of  tres- 
pass.    Hart,  reoeivCTf  vs,  Lazaron. 396 

4.  A  judgment  rendered  by  the  Judge  of  the  Superior 
Court,  without  the  verdict  of  a  jury,  in  a  civil  case 
founded  on  contract,  when  an  issuable  defense  is  filed 
on  oath,  should  be  set  aside.  Erambert  vs,  Scarbor- 
ough   398 

5.  When  there  has  not  been  personal  service  on  the  de- 
fendant in  a  suit  on  an  open  aocount,  the  plaintiff 
must  prove  his  claim  to  the  satisfaction  of  the  Court 
by  competent  testimony  before  he  is  entitled  to  a  judg- 
ment, although  no  issuable  defense  has  been  filed  on 
oath.     Jones  V8,  Adams 695 

JUDICIAL  INTERFERENCE.    See  Taxes,  6. 

JURISDICTION. 

1.  An  injunction  will  not  be  granted  to  restrain  the  en- 
forcement of  a  judgment  when  it  appears  by  the  bill 
that  the  Court  in  which  the  judgment  was  obtained 
had  no  jurisdiction.  The  remedy  at  law  is  completi^ 
either  by  affidavit  of  illegality  or  by  action  of  tre^ 
pass.     Hart,  receiver,  vs.  Lazaron •• 

2.  \Y\\ere  «l  &v\\V,  vnca  brought  to  the  City  Court  of  Ap^- 
gudla  foY  1^*ii?>  ^^,  ^\\^  y\x\^\^\wi  ^^  HilivcU  does 
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extend  to  amounts  under  $100,  and  the  matters  in  dis- 
pute were  referred  to  an  arbitrator,  and  upon  the  re- 
turn of  the  award,  which  was  in  favor  of  the  plaintiff, 
for  $68  14,  besides  interest,  a  motion  was  made  to  dis- 
miss the  case  for  want  of  jurisdiction,  as  the  plaintiff, 
by  his  own  admission,  only  claimed  $81  96,  it  was 
proper  in  the  Court  to  sustain  the  motion.  Clements 
V8.  Painter 486 

.  The  records  of  the  Court  of  Ordinary  are  amendable 
so  as  to  make  them  speak  the  truth,  upon  the  proper 
steps  being  taken  for  that  purpose.  The  fact  that  the 
Court  had  no  jurisdiction  to  grant  the  order,  which 
it  is  proposed  to  amend,  cannot  affect  the  motion  to 
amend.  If  the  jurisdiction  did  not  exist,  parties  whose 
interests  may  be  affected  by  the  judgment  can  take 
advantage  of  the  want  of  jurisdiction  as  well  after  as 
before  the  amendment,  whenever  and  wherever  it  in- 
terferes with  their  rights.  Thompson  et  al,  vs,  Kim- 
hrddal 529 

.  Upon  a  motion  to  amend  the  records  of  the  Court  of 
Ordinary,  the  only  issue  before  the  Court  is  whether 
the  amendment  proposed  will  make  the  record  speak 
the  truth.  Whether  the  original  order  was  legally 
passed  or  not  is  irrelevant  and  impertinent  to  the 
issue.  Nor  can  such  order,  if  illegal,  be  set  aside  in 
this  proceeding.  The  case  is  not  altered  where  the 
motion  is  to  rescind  an  order  allowing  the  amend- 
ment.    Ibid. 

.  Where  an  executor  is  sued  as  such,  in  the  county  of 
his  residence,  and,  |>ending  the  suit,  dies,  and  admin- 
istration de  bonis  nan  is  granted  upon  the  estate  of  his 
testator,  who  lived  and  died  in  a  different  county,  to 
a  citizen  of  the  county  of  the  testator's  residence,  the 
suit  against  the  executor  does  not  abate,  and  a  scire 
facias  issued  to  make  the  administrator  de  bonis  nonti 
party  to  the  suit,  should  not  have  been  dismissed  un- 
der the  facts  stated.  Walton  vs,  OiUy  administrator ; 
Leonard  et  al.  vs.  Same;   Weeks,  executor,  vs.  Same.,.  600 

JURY. 

.  Persons  residing  within  the  corporate  limits  are  in- 
competent jurors  to  try  a  suit  against  the  city.  John" 
%on  vs.  Mayor  and  (My  Cbunetf  o/ Amerious **.««    ^^ 
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2.  It  is  not  error  in  the  Court  to  refuse  to  strike  from  a 
panel  of  twenty-four  jurors  a  juror  somewhat  deaf,  at 
the  instance  of  defendant,  who  himself  struck  the  juror 
in  selecting  a  jury,  and  from  which  refusal  no  damage 
is  shown  to  have  resulted  to  the  defendant.  Anderton 
vs.  Gh'eeUj  executor 361 

3.  That  there  was  a  substitute  for  the  juror  selected  by 
the  parties,  who  answered  to  the  name  of  his  princi- 
pal, is  no  ground  for  new  trial,  it  not  appearing  that 
both  substitute  and  principal  were  unkno\TO  to  defen* 
dant  and  his  own  counsel.     Ibid. 

4.  That  the  name  of  one  of  the  persons  who  tried  the 
case  is  not  upon  the  jury  list  of  the  county,  as  made 
up  in  conformity  to  the  Act  of  the  Greueral  Assembly 
of  February  15th,  1865,  is  an  objection  jwopfer  defee- 
iumf  and  comes  too  late  after  verdict,  though  the  party 
objecting  did  not  know  the  fact  until  after  the  trial. 
40  Ga.,  253.     Ibid. 

5.  Jurors  cannot  be  heard  to  impeach  their  verdict.  Ibid. 

JUSTICE  COURT. 

1.  A  cerlioraH  does  not  lie  to  correct  the  errors  of  a  Jus- 
tice of  the  Peace,  in  a  judgment  involving  questions 
of  fact,  when  the  amount  of  the  judgment  is  over  fifty 
dollars.  In  such  cases  the  reme<ty  is  by  «p|ieal,  as 
provided  by  the  Constitution  of  1868.  WUh>wshi  w. 
Skalowski 41 

LAND.     See  Bond  for  TiOes,  1,  2,  3,  4. 

LANDLORD  AND  TENANT. 

1.  The  holder  of  a  rent  note,  who  is  not  the  landlord, 
cannot  sue  out  a  distress  warrant  fi>r  rent  not  due. 
But  when,  in  such  a  case,  the  affidavit  made  for  tlie 
distress  warrant,  describes  the  sum  sued  for  as  the  rent 
for  a  plantation  owned  by  a  third  person,  and  the  rent 
note  is  payable  to  such  third  person  or  bearer,  it  does 
not  necessarily  follow  that  the  affiant  is  not  the  land- 
lord. If  such  was  the  fact,  it  should  be  proved  upon 
an  issue  raised  by  counter-affidavit  before  the  jury, 
and  the  Court  asked  to  charge  the  law  applicable  to 
the  case.     Scott,  truafec^  v«.  Berry 3M 
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2.  A  married  woman  may  sue  out  a  distress  warrant  for 
rent  of  her  separate  estate  without  joining  her  hus- 
band or  next  friend.     Urquhart  vs.  tfrquhart 415 

3.  If  an  affidavit  is  made  for  a  distress  warrant,  for  rent 
due  in  specifics,  which  does  not  aver  the  value  of  the 
specifics,  but  upon  the  trial  of  the  issue  formed  by  the 
counter-affidavit  of  defendant  before  a  Justice  of  the 
Peace,  the  value  is  proved  and  substantial  justice  has 
been  done,  a  certiorari  should  not  be  granted  for  want 
of  averment  of  the  value  of  the  specifics,  or  for  allow- 
ing such  value  to  be  proved  in  the  absence  of  any 
averment  of  value.     Ibid. 

4.  Upon  an  issue  formed  to  try  whether  any  rent  is  due 
on  a  distress  warrant,  questions  asked  a  witness,  as  to 
whether  defendant  ever  owned  the  land,  and  as  to  how 
he  came  in  possession  of  it,  may  have  been  pro|)erly 
ruled  out.  If  the  object  was  to  show  that  the  defend- 
ant owned  the  land  during  the  time  for  which  the 
rent  is  alleged  to  be  due,  the  record  should  go  further, 
and  show  affirmatively  that  evidence  tending  to  prove 
that  fact  was  ruled  out.     Ibid. 

5.  Where  an  execution  was  levied  upon  a  lot  of  cotton 
which  was  sold  and  the  money  arising  from  the  sale 
was  claimed  under  a  distress  warrant  for  rent  of  the 
land,  on  which  the  cotton  was  made,  and  the  Court 
adjudged  the  warrant  irregular  but  refused  to  pass  any 
order  disposing  of  the  money  until  the  landlord  could 
pi*ocure  a  new  distress  warrant,  which  he  did  before 
the  adjournment  of  the  Court,  and  the  money  was 
awarded  to  him : 

Held,  That  this  was  not  error.    Harrison  vs.  OuiUetal.  427 

€.  One  who  rents  land  and  sub-lets  it  to  a  third  person 
stands  in  the  relation  of  landlord  to  the  sub-tenant 
and  may  have  a  distress  warrant  for  his  rent.     Ibid. 

7.  An  owner  of  land,  who  contracts  with  a  cropper  that 
he  shall  furnish  to  the  cropper  certain  supplies  with 
which  to  make  the  crop,  and  that  the  share  of  the 
cropper  should  not  be  moved  from  the  place  until 
such  advances  are  paid  for,  has  a  right  to  retain  the 
crop  until  said  advances  are  paid,  against  the  cropper 
and  all  purchasers  from  him,  or  mortgagees,  subse- 
quent to  the  date  of  the  contracts  Appling  vs.  Odom 
etal «®^ 
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LEAVE  OF  ABSENCE.   See  jltfonwy,  4, 6. 

LEGACY.    See  WUl,  4,  6,  9. 

LEVY.    See  JKceoutton,  1. 

LIEN. 

1.  The  laborer  or  meclianic  who  does  the  work  and  fur- 
nishes the  materials,  is  the  person  entitled  to  a  lien 
upon  the  property  of  his  employer  under  the  provis- 
ions of  the  Act  of  1869.     Breed  vs.  Nagle 112 

2.  The  laborer  or  mechanic  is  not  entitled  to  a  lien  on 
any  greater  interest  in  the  property  than  his  employer 
had  at  the  time  the  work  was  done  or  the  materials 
furnished.    Ibid. 

3.  Where  the  affidavit  to  foreclose  a  lien  on  a  steam 
saw  mill,  under  the  Act  of  1868^  alleges  that  depo- 
nent was  employed  by  Wall,  the  owner  or  lessee  of  a 
steam  saw  mill  situated  in  the  couoty  of  DeS^alb,  as 
a  laborer  in  and  about  said  mill,  for  which  services 
there  is  due  deponent  $51  50 ;  that  he  has  demanded 
payment  of  said  Wall,  and  he  Imis  failed  and  refused 
to  pay  the  same;  that  this  prosecution  is  within  one 
year  from  the  time  the  debt  became  doe,  as  will  more 
fully  appear  by  reference  to  the  bill  of  particulars 
hereto  annexed ;  tliat  deponent  claims  a  lien  upon  said 
mill  for  the  amount  so  due  him  as  aforesaid,  it  is  in 
substance  a  compliance  with  the  provisions  of  the  Act 
under  which  plaintiff  was  proceeding.     Wright  vs. 

PhiUipa m 

4.  Where  the  bill  of  particulars  attached  to  the  affidavit 
consisted  of  a  due  bill  for  the  amount  claimed,  made 
by  Wall,  it  was  com|>etent  for  plaintiff  to  show  that 
it  was  given  for  the  services  specified  in  tbe  affidavit, 
that  Wall  was  in  possession  of  the  mill  at  the  time  of 
the  foreclosure  of  the  lien,  and  of  the  levy  of  the  exe- 
cution thereon.     Ibid. 

5.  When  A  loaned  money  to  B,  to  be  used  by  B  in  ro* 
building  a  certain  mill  of  B's,  which  had  been  ds^ 
stroyed  and  was  being  rebuilt,  and  it  vras  understoilb^ 
that  A  was  to  have  a  lien  on  the  mill  to  secore  kiaiy^ 
but  no  writing  or  other  written  memorandum  li,^ 
made,  except  the  giving  of  notes  for  the  moneji  airftt'') 
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there  was  no  charge  of  accident,  fraud  or  mistake  by 
which  the  execution  of  such  a  writing  was  prevented  : 
Held^  That  after  B's  death,  on  a  bill  to  marshal  his  as- 
sets, equity  will  not  set  up  in  favor  of  A  a  lien  on  the 
mill,  to  the  prejudice  of  the  other  creditors  of  B. 
Printup  V8.  Barrett,  administrator 407 

6.  Where  a  wife,  with  consent  of  her  husband,  rents 
land  on  her  own  account,  hires  a  man  to  cultivate  it, 
and  furnishes  and  feeds  a  horse  out  of  her  separate 
estate,  to  be  used  in  making  the  crop,  the  crop,  when 
made,  is  not  subject  to  a  factor's  lien  given  by  her  hus- 
band on  his  crop,  made  the  same  year,  for  provisions 
furnished,  especially  when  the  evidence  shows  that 
none  of  the  provisions  furnished  were  used  by  the 
wife  in  making  her  crop.     Dubose  vs.  McDonald 471 

7.  An  owner  of  land,  who  contracts  with  a  cropper  that 
he  shall  furnish  to  the  cropper  certain  supplies  with 
which  to  make  the  crop,  and  that  the  share  of  the 
cropi>er  should  not  be  moved  from  the  place  until  such 
advances  are  paid  for,  has  a  right  to  retain  the  crop 
until  said  advances  are  paid,  against  the  cropper  and 
all  purchasers  from  him,  or  mortgagees,  subsequent  to 

the  date  of  the  contract.     Appling  vs,  Odom  et  aL 583 

8.  An  affidavit  by  an  officer  or  employee  on  any  steam- 
boat, made  under  section  1969  of  the  Co<le,  for  the 
purpose  of  foreclosing  a  lien  on  such  boat  for  any 
debt  that  the  affiant  may  have  against  the  owner  or  , 
lessee  of  the  boat,  must  state  the  name  of  the  person 
or  persons  owing  the  debt,  as  well  as  comply  with  the 
other  requirements  of  the  statute.  This  is  necessary 
to  give  the  State  authorities,  who  cannot  proceed 
solely  in  rem  in  such  a  case,  jurisdiction.  And  where 
the  averment  is,  that  demand  was  made  upon  the 
agent,  it  should  state  that  the  demand  was  made  on 
the  agent  of  the  owner  or  lessee,  as  the  case  may  be, 
and  not  on  the  agent  of  the  boat.  Cape  Fear  Steam^ 
boat  Company  vs.  Torrent  et  al 585 

9*  The  affidavit  being  the  foundation  of  the  proceeding, 
the  execution  issued  thereon  must  conform  to  it,  and 
cannot  supply  its  defects.  Where  the  affidavit  con- 
tains all  tlie  requirements  of  the  law,  the  execution,  if 
defective,  may  be  amended  so  as  to  make  it  conform 
to  the  affidavit.    Ibid. 
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10.  A  bona  fide  purchaser  of  the  absolute  title  to  per- 
soual  property^  without  notice  of  any  unforecloeed 
statutory  lien  upon  it^  takes  the  same  divested  of  any 
such  lien.  Our  statutory  lien  laws  secure  priority  of 
jvdgment  to  favored  classes  of  debts  out  of  certain 
property  of  the  person  who  incurred  the  debts.  When 
such  property  passes  iuto  the  hands  of  a  bona  fide 
purchaser  without  notice  and  before  foreclosure^  it  is 
no  longer  the  property  of  the  person  incurring  the 
debt,  and  not  having  gone  into  the  possession  of  one 
affected  with  notice,  the  lien  is  lost.  Frazer  vs,  Jack- 
son   621 

LIMITATION  OF  ACTIONS. 

1.  Where  a  tenant  in  common  conveys  the  whole  lot  to 
a  third  person,  and  the  grantee  took  iK>sse6sion,  claim- 
ing the  entire  lot  as  his  own^  this  action  constitutes  a 
disseizin  and  ouster  of  the  other  tenants  in  common, 
and  they  are  barred  from  asserting  their  right  to  such 
property  after  the  expiration  of  seven  years.     Homt 

et  al.  vs.  Howell 9 

2.  The  statute  of  limitations  was  suspended  from  De- 
cember, 1860,  to  the  first  of  December,  1861,  and 
again  from  November  8th,  1865,  to  July,  1868,  aud 
an  account  which  became  due  in  August,  1861,  and 
was  sued  on  July  13th,  1869,  was  not  barred.  Satter- 
field  vs.  Shwab  &  (Company 119 

3.  Where,  in  a  declaration  in  ejectment,  the  ouster  is  al- 
leged as  occurring  since  the  1st  of  June,  1865,  but 
the  proof  shows  the  defendant  to  have  been  in  pos- 
session before  the  1st  of  June,  1865,  the  action  is  not 
barred  by  the  Act  of  March  16th,  1869,  because  not 
brought  within  three  months  after  the  16th  March, 
1869.     Lopez  vs.  Downing^  administrator^  et  al 120 

4.  No  damages  or  mesne  profits  can  be  recovered  behind 
the  1st  of  June,  1865,  but  the  defendant,  if  he  defends 
by  his  possession  under  color  alone,  must  show  that 
possession  to  have  been  continued  seven  years  before 
bringing  the  suit.     Ibid. 

5.  Where  suits  were  commenced  on  promissory  notestfdLf    : 
judgments  rendered  in  favor  of  the  plaintiff,  wbUi^  ,  ^ 

were  ^t  ^jsivd^  V^i^  \.\\^^>\i^t^u\e  Court,  upon  the  {^iuiip§i^ 
that  aavd  &\i\\A  ^^t^  nca^^^vA  \(vOci\\i  ^vi^  \SL<;«i\]£i ft<|:f  I 
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this  judgment  said  notes  were  again  sued,  these  facts 
will  not  prevent  the  statutory  bar  from  attaching. 
Williamsan  V8.  Wardlaw 126 

6.  A  legatee  is  not  barred  from  asserting  his  claim  to  a 
legacy  against  the  executor  where  suit  is  brought 
within  ten  years  after  the  legatee  arrives  of  age.  -4n- 
dei*8onvB.  Greeny  executor 361 

7.  Where  a  bill  is  filed  by  the  heirs  of  a  deceased  per- 
son for  an  account^  and  to  recover  possession  of  land 
from  which  their  ancestor  was  ousted  by  fraud  on  the 
part  of  some  of  the  defendants,  and  notice  of  the  fraud 
by  the  others,  before  they  acqnired  possession,  and 
alleges  facts  which,  if  true,  sustain  the  charge  of  fraud, 
and  further  alleges  that,  although  the  defendants  have 
been  in  possession,  under  color  of  title,  for  more  than 
seven  years,  yet  that  such  possession  originated  in  the 
fraud  charged,  and  that  such  fraud  deterred  their  an- 
cestor, who  was  an  illiterate  man,  from  his  action 
during  his  life,  and  that  he  died  in  1868  in  ignorance 
of  the  fraud,  it  is  not  demurrable  for  want  of  equity, 
nor  on  the  ground  that  it  shows  on  its  face  that  the 
defendants  have  a  complete  prescriptive  title  to  the 
land.     West  ei  aL  vs,  Rodahan  et  at 553 

8.  At  the  time  of  the  commencement  of  this  suit,  the 
husband  was  the  only  person  who  could  legally  com- 
mence suit  for  land,  the  title  to  which  was  derived 
through  the  wife,  consequently  the  statute  of  limita- 
tions ran  during  the  coverture.    Shipp  etal.  V8.  JVtng- 

'  fieldj  executor 593 

LOAN  AND  BUILDING  ASSOCIATION. 
1.  Where  a  suit  to  recover  usury  paid  was  brought 
against  a  Loan  and  Building  Association,  chartered 
by  the  Superior  Court  in  favor  of  one  who  had  been  a 
member  and  borrower,  and  who,  failing  to  comply 
with  the  rules,  as  to  the  payment  of  his  monthly  dues, 
had,  by  way  of  settlement,  conveyetl  to  the  company 
certain  real  estate  at  an  agreed  price  in  full  discharge 
of  his  obligations,  and  it  ap{>eared  in  proof  that  the 
company  consisted  of  two  thousaed  shares;  that$l  00 
per  month  was  to  be  paid  u{>on  each  share  until  the 
accumulations  should  make  each  share  worth  $20000; 
that  the  monthly  receipts  were  to  be  used  in  advaiiic^ 
inor  tn  the  Aharcfholders  on  tlif^ir  u\t\rc^B\.^  \\AfeT«fiXk  ^ 
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such  rates  of  premium  as  the  money  might  bring  at 
auction^  and  that  each  shareholder,  taking  an  advance, 
was  to  pay  $1  00  extra  upon  each  share  advanced 
upon,  giving  a  real  estate  mortgage  to  secure  the  per- 
formance by  him  of  his  agreement  to  pay  his  dues  as 
the  constitution  of  the  company  required  : 
JSeldf  That  the  contract  of  a  member  taking  an  advance 
according  to  the  rules,  was  not  usurious  upon  its  face, 
whatever  might  be  the  premium  at  whicii  he  agreed 
to  take  the  advance.  Parker  vs.  Fulton  Local  and 
Building  Assodation 166 

2.  Whether  such  a  contract,  though  legal  upon  ils  face, 
was,  in  fact,  illegal,  would  dei>end  upon  the  object  of 
the  ass<x;iation.  If  it  were,  in  truth,  a  mere  devise  to 
evade  the  usury  laws,  then  it  would  be  illegal,  if  in 
fact  more  was  taken  for  the  use  of  money  than  seven 
per  cent,  per  annum.  But  if  the  organization  were 
in  fact  and  bona  fide  a  plan  with  the  real  intent  and 
object  of  '^ accumulating  a  fund  by  monthly  sub- 
scriptions or  savings  of  the  members  thereof,  to  assist 
them  in  procuring  for  themselves  such  real  estate  as 
they  may  deem  proper,"  then  it  would  not  be  ille- 
gal ;  and  this  being  a  question  of  fact,  de|>ending 
upon  evidence,  it  was  proper  for  the  Judge  to  leave 
it  to  the  finding  of  the  jury.     Ibid, 

3,  When  no  other  facts  api)ear  to  the  jury,  by  the  proof, 
going  to  show  the  object  of  such  an  association  than 
the  constitution,  and  the  contract  made  in  accordance 
therewith,  a  verdict  of  the  jury  that  the  contract  is 
not  illegal,  is  not  only  supported  by,  but  is  required 
by  the  evidence,   ^bid 

LOST  PAPERS. 

1.  Where  proceedings  are  instituted  to  establish  a  lost 
note,  and  suit  is  commenced  after  the  rule  nUi  lias 
issued,  as  allowed  by  section  3910  of  the  C(»de,  and, 
pending  the  cause,  the  original  note  is  found,  it  is  not 
error  to  allow  plaintiff  to  amend  his  declaration,  so  as 
to  sue  upon  the  original  note  thus  found,  even  though 
there  may  be  some  immaterial  discrepancies  between 
the  original  note  and  the  copy  which  it  was  sought  to 
establish.  Cheney  et  ai.  vs.  Dalion^  adminstratria^ 
for  use,  etc ^  40L. 
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MANUMISSION. 

1.  Ad  executor  who,  by  the  will  of  his  testator  (pro- 
bated in  1853,  and  by  winch  a  solveut  estate  of  more 
than  $200,000  is  committed  to  his  hands),  is  directed 
to  move  a  slave  to  a  free  State,  to  be  there  manumitted, 
and  to  invest  for  such  manumitted  slave,  on  his  arri- 
val at  age,  wiiich  occurs  in  1862,  03,000,  cannot,  after 
refusing  to  execute  the  bequest  of  his  testator  until 
the  close  of  the  war,  free  himself  from  liability  by 
showing  that  the  estate  has  perished  on  his  hands 
from  the  results  of  war  and  other  causes.     Anderson 

V8,  Green,  executoi' 361 

2.  A  provision  in  a  will  probated  in  1853,  directing  a 
slave  to  he  sent  to  a  free  State  and  there  manumitted 
and  provided  for,  was  not  in  violation  of  the  law  of 
Georgia  at  that  time.    Ibid, 

3.  Where  a  will,  executed  in  July,  1850,  the  testator 
dying  in  1859,  conveys  property  in  trust,  the  pro- 
ceeds to  be  applied  to  the  benefit  of  certain  slaves,  and 
provides  that  the  survivor  shall  receive  the  whole 
benefit,  tiie  clause  is  inconsistent  with  the  provisions 
of  the  fourth  section  of  the  Act  of  1818,  against  man- 
umission, and  therefore  void.  Befnnett  et  al.  va,  Wil- 
liams, administrator 399 

MALrRACTICE.    See  Qnminal  Law,  12. 

MASTER  AND  SERVANT. 

1.  Where  the  plaintiff  employed  a  servant  who  was  in- 
debted to  one  of  the  defendants  in  the  sum  of  $24,  in 
satisfaction  of  which  he  had  previously  contracted  to 
split  rails,  and  defendants  removed  said  laborer  and 
his  wife  from  the  control  of  plaintiff,  defendants  were 
not  liable  for  damages  to  plaintiff  until  the  expiration 
of  a  reasonable  time  for  the  performance  of  the  con- 
tract  as  to  the  rails.     Wharton  et  aL  vs.  Jossey 678 

See  Railroads,  2,  3. 

MECHANIC'S  LIEN.    See  Urn,  1,  2. 

MESNE  PROFITS.    See  EjectmenJt,  4. 

MISNOMER.    See  Oriminal  Law,  18.  19. 


718  INDEX. 


MISTAKE.    See  Estoppel,  9. 

MORTGAGE. 

1.  A  mortgage  upon  real  estate  given  to  secure  ''ad- 
vances'' to  be  made  by  tlie  mortgagee  to  the  mort- 
gagor, for  the  purpose  of  carrying  on  tlie  farm  of  the 
mortgagor  for  1870,  is  not  invalid  for  want  of  a  suffi- 
cient description  of  the  debt  intended  to  be  securei]. 
Allen  et  al.  vs.  Lathrop  &  Company 133 

2.  A  mortgagor  is  estopped  from  denying  his  own  title 
to  the  proi>erty  mortgaged,  and  third  |)arties  daimiiig 
title  to  the  land  cannot  at  law  make  themselves  par- 
ties to  the  procee<lings  to  foreclose  for  the  purpose  oF 
asserting  their  rights.  The  judgment  is  between  the 
parties  to  the  mortgage,  and  binds  them,  and  them 
only.     Ibid. 

3.  Where  a  deed  is  executed,  and  a  bond  taken  by  the 
grantor  from  the  grantee,  conditioned  to  reconvey  oo 
the  repayment  of  money  borrowe*!,  witii  the  interest 
due  thereon  at  the  time  stipulated,  the  two  instru- 
ments constitute  a  mortgage,  an<l  according  to  the 
well  established  principles  of  equity,  the  grantor  is 
entitled  to  redeem  the  land  on  the  payment  of  what 
may  be  due.     Clark  et  al.  vs,  Lyon  et  aJ, 202 

4.  A  paper  containing  all  the  requisites  of  a  mortgage 
of  personal  property,  is  a  mortgage  from  the  <late  of 
its  execution,  even  though  it  be  not  attested  by  an 
officer.     Nichols  V8,  Hampton 253 

5.  It  is  sufficient  if  it  be  proven  by  the  sulwcribing  wit- 
ness and  recorded  within  three  mouths  from  its  exe- 
cution.    Ibid, 

6.  A  paper,  providing  for  a  lien  on  a  "bay  mare,"  and 
showing  that  the  mare  was  purchased  by  the  mort- 
gagor from  the  mortgagee,  is  a  sufficient  description 
of  the  property  mortgaged.     Ibid. 

7.  A  mortgage  recorded  within  three  months  from  the 
date  of  its  execution  is  a  lieu  from  its  date,  even 
against  bona  fide  purchasers  without  notice.     Ibid. 

8.  An  affidavit,  probating  a  mortgage,  taken  before  the 
attorney  of  the  mortgagee,  who  is  a  Notary  Public,  is 
not  a  legal  affidavit,  and  a  mortgage  recorded  on  such 
probate  is  not  legally  recorded^     Ibid. 
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9.  C.  holds  the  notes  of  W.,  which  are  not  yet  due,  se- 
cured by  mortgage.  Before  they  fall  due,  a  judg- 
ment creditor  of  C.'s  issues  garnishment  against  W. 
and  obtains  judgment  against  the  garnishee  for  the 
amount  of  C.'s  debt  to  him  (the  creditor),  which  is 
less  than  the  amount  of  the  notes.  After  judgment 
against  the  garnishee,  but  before  the  notes  fall  due, 
they  are  set  apart  to  C.  as  personalty,  under  the  home- 
stead laws.  On  the  maturity  of  the  notes,  the  judg- 
ment creditor  issues  execution  against  the  garnishee 
(which  was  levied  on  his  property),  who  voluntarily 
pays  the  amount  tq[' the  attorney  of  the  judgment 
creditor.  Before  the  maturity  of  the  notes,  the  gar- 
nishee had  written  notice  that  they  had  been  set  apart 
to  the  payee  as  personalty, imder  the  homestead  laws: 

Held,  That  C.  was  entitled  to  foreclose  the  mortgage  for 
the  full  amount  of  the  notes.  If  the  money  has  not 
passed  beyond  the  control  of  the  Court,  it  should  l>e 
ordered  to  be  paid  in  satisfaction  of  the  mortgage 
judgment  in  preference  to  the  creditor's  judgment 
against  the  garnishee.  If  it  has,  C.  is  entitled  to  have 
execution  against  the  mortgaged  property,  the  owner 
of  which  must  look  to  those  to  whom  he  paid  the 
money  for  remuneration.     Watkiiis  vs.  Oason 444 

10.  When  a  mortgage  of  realty  in  Georgia,  is  executed 
in  New  York  before  a  Commissioner  of  Deeds  only, 
without  any  other  witness,  a  Court  of  Chancery  has 
jurisdiction  to  reform  and  foreclose  the  mortgage. 
McCrary  &  Oo.  vs.  Aitstelly  Inman  &  Co 450 

11.  Where  a  rule  nisi  to  foreclose  a  mortgage,  alleged 
that  the  mortgage  was  executed  by  a  partnership  to  a 
parcel  of  land,  and  that  the  proceedings  were  against 
one  as  surviving  partner,  the  other  being  dead,  and 
the  surviving  partner  filed  a  plea,  setting  forth  that 
the  land  included  in  the  mortgage  was  not  partner- 
ship property,  though  owned  by  the  partners  as  ten- 
ants in  common,  and  the  plea  was  demurred  to  and 
the  demurrer  sustained : 

Heldj  That  as  there  was  no  denial  that  the  mortgage  to 
the  property  was  made  by  the  partners,  as  such,  and 
as,  if  this  were  so,  it  would  estop  the  parties  from 
denying  title  in  the  partnership,  the  plea  was  prop- 
erly overruled.     Roberts  vs.  Administrators  of  Oliver.  547 

MULTIPLICITY  OF  SUITS,    See  Equity,  19. 
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MUNICIPAL  CX)RPORATIONa 

1.  The  Act  of  incorporation  of  tlie  city  of  AmericuS| 
and  the  ordinance  passed  in  pursuance  thereof,  author- 
izing the  arrest  and  detention  of  violators  of  the  ordi- 
nances of  said  city,  without  warrant,  are  not  uncon- 
stitutional.    Johnson  vs.  The  Mayor  and  CUy  (huncU 

of  Americiis  et  al. 80 

2.  In  case  of  an  arrest  without  warrant,  the  prisoner 
should,  without  unreasonable  delay,  be  conveyed  be- 
fore the  most  convenient  officer  authorized  to  receive 
an  affidavit  and  to  issue  a  warranfijand  the  imprison- 
ment of  the  offender  beyond  a  reasonable  time  for  that 
purpose  would  be  illegal.    Ibid. 

3.  Persons  residing  within  the  corporate  limits  are  in- 
competent jurors  to  try  a  suit  against  the  city.  Ibid. 

NEGRO  HIRE,    ^ee  Judgment,  1. 

NEW  TRIAL. 

1.  In  this  case  we  think  the  verdict  of  the  jury  is  fully 
supported  by  the  evidence,  and  there  being  no  mute- 
rial  error  in  the  charge  of  the  Court,  there  was  do 
error  in  refusing  a  new  trial.    Gfreene  et  al,  vs.  Lowry.    55 

2.  Where  a  different  verdict  could  not  have  been  ren- 
dered, a  new  trial  will  not  be  ordereil  though  an  im- 
material error  may  have  been  committed.     Johnson 

vs.  Mayor  and  City  Council  of  Americus 80 

3.  An  immaterial  error  is  no  ground  of  new  trial.  Breed 

vs.  Nagle 112 

Cook  vs.  Choh 308 

4.  On  a  motion  for  a  new  trial,  on  the  ground  of  newly 
discovered  evidence,  the  evidence  is  not  cumulative  if 
it  refers  to  a  material  issue  not  made  at  the  trial,  either 

by  the  pleadings  or  the  evidence.  Hughes  vs.  Coursey.  115 

6.  When  a  case  was  dismissed  in  this  Court  for  want  of 
prosecution,  and  it  appeared  in  a  bill,  filed  in  the 
Court  below  for  a  new  trial,  that  the  plaintiff''s  coun- 
sel had  been  misled  by  a  statement  of  the  defendant's  ^ 
counsel,  to  the  effect  that,  under  the  rules  of  this  Court,  .^^* 
the  case  would  be  put  at  the  heel  of  the  whole  docki ' 
on  agreement  of  counsel,  and  at  the  request 


docket 
of  said 


'^\ 


defendant's  counsel^  and  solely  for  his  convenience  b^^' 
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had  60  agreed,  and  iiad,  in  consequence,  not  appeared 
at  the  calling  of  the  case,  all  of  which  was  admitted 
by  said  defendant's  connsel|  who  assumed  the  whole 
blame  of  the  non-appearance,  and  admitte<l  that  the 
plainlifT  was  in  no  laches: 
Held,  That,  as  the  motion  for  a  new  trial  was  merito- 
rious, and  the  fault  of  its  miscarriage  was  with  the 
defendant  in  error,  by  his  own  admission,  the  Court 
should  have  sanctioned  the  bill.     Ibid, 

6.  On  the  trial  of  an  indictment  for  murder,  where  there 
is  a  general  pica  of  not  guilty,  it  is  not  error  as  against 
the  prisoner  for  the  Judge  to  charge  the  jury  as  to  the 
law  of  justifiable  homicide,  even  though,  from  the  evi- 
dence, it  is  plain  that  the  prisoner  is,  in  any  event, 

fruilty  of  manslaughter.  An  error  of  the  Court  in 
lis  charge  to  the  jury,  which  could  not,  in  any  view 
of  it,  have  injure<l  the  prisoner,  under  the  evidence,  is 
no  ground  for  a  new  trial.     Tate  vs.  The  State 148 

7.  Newly  discoverer!  evidence  of  a  custom,  in  violation 
of  the  public  laws  of  the  State,  is  no  ground  of  new 
trial.     Lynesva.  The  Slate 208 

8.  Where  the  evidence  which  was  objected  to,  if  exclu- 
ded could  not  have  altered  the  result,  it  was  error  in 
the  Superior  Court  to  set  aside  the  judgment  of  the 
magistrates.      Wilcox,  Gibbs  &  Company  vs.  Turner...  218 

9.  When  there  is  considerable  conflict  in  the  testimony, 
and  the  Judge  below  refuses  a  new  trial,  this  Court 
will  not  disturb  the  judgment.  Minor  vs.  Glenn, 
Wright  ik  Carr 221 

10.  This  Court  will  only  interfere  with  the  verdict  of  a 

i'ury  when  there  is  not  sufficient  evidence  under  the 
aw  to  authorize  the  verdict,  assuming  everythinc:  to 
be  true  as  proved.  Porter  et  al.,  execviors,  vs,  Kolb, 
guardian 266 

11.  In  this  case,  the  verdict  is  sustained  by  the  evidence, 
and,  under  the  rule  so  often  announced,  the  judgment 
of  the  Court  below  ought  to  be  affirmed.      Wardlaw 

vs.  JfoCkmnell,  executrix 273 

12.  The  verdict  in  this  case  is  not  supported  by  any 
legal  evidence.     Smith  vs.  The  State 298 

13.  When  a  motion  is  made  for  a  new  trial,  on  several 
grouodsi  and  the  Court  grants  the  new  trial  on  one  of 
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the  grounds  overruling  the  other  grounds,  and  a  bill 
of  exceptions  is  filed  to  the  judgment,  this  Court  will 
inquire  if  the  judgment  be  right  in  granting  the  new 
trial,  and  if  that  be  right  on  any  of  the  grounds  taken 
in  the  motion,  this  Court  will  af&rm  the  judgment, 
notwithstanding  the  Court  below  may  have  erred  in 
the  ground  on  which  it  placed  the  judgment.  EwT' 
ett  f>8.  Southern  Express  Company 303 

14.  It  is  error  in  the  Court  to  charge  ui>on  a  point  not 

in  evidence.     Cook  vs.  Cook 308 

15.  The  jury  having  returned  a  verdict  in  fiivor  of  the 
defendant  on  his  plea  of  set-off,  and  there  not  being 
sufficient  evidence  to  create  a  prima  facie  liability  of 
the  plaintiffs  on  the  same,  a  new  trial  will  be  granted. 
WUson&  Company  vs.  Walker 319 

16.  A  motion  for  a  new  trial,  on  the  ground  tliat  the 
indictment  is  fatally  defective,  though  not  strictly 
proper,  will  be  sustained  under  the  practice  in  this 
Slate.     Wood  vs.  The  State 322 

17.  Where  the  verdict  is  in  no  view  for  more  than  the 
complainant  is  entitled  to  recover,  an  immaterial 
charge  as  to  one  item  claimed  in  the  bill  is  no  ground 
for  a  new  trial,  even  conceding  such  charge  to  be  erro- 
neous.    Anderson  vs.  Careen,  executor 361 

18.  The  evidence  offered  by  plaintiff  sustains  the  judg- 
ment, and  the  mere  inversion  of  the  order  of  admit- 
ting the  proof  will  not  warrant  the  issuing  of  tlie 
wri  t  of  certiorari.     Urquhart  vs.  Urquhart 415 

19.  Where  a  defendant  seeks  a  new  trial,  on  account  of 
his  having  been  providentially  prevented  from  being 
present  in  Court  when  the  judgment  was  rendered, 
and  thus  deprived  of  the  benefit  of  his  testimony,  it 
18  necessary  that  he  should  show  affirmatively,  the 
facts  he  could  have  proven,  so  that  the  Court  can 
judge  of  the  materiality  of  the  same.     Cheney  el  oL 

vs.  WaUon 432 

20.  The  motion  for  a  new  trial  in  this  case  was  properly 
overruled,  the  verdict  not  being  decidedly  and  strongly 
against  the  weight  of  evidence,  and  the  discretion  of 
the  Court  as  to  the  continuance,  not  having  been,  in 
our  opinion,  abused.     Cohen  vs.  Weigle 438 

21.  Newly  discovered  evidence  which,  with  ordinary 
diligence,  might  have  been  produced  on  the  trial,  of 
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merely  a  negative  eharaoter,  and  which  would  not 
even  probably  have  changed  the  result,  is  not  a  goo<l 
ground  of  new  trial.     Arnold  vs.  The  StaU 455 

22.  The  verdict  of  the  jury  was  not  contrary  to  the  law 
and  the  evidence^  but  strictly  in  accordance  therewith. 
Ibid. 

23.  Where  a  plea  has  been  filed  to  the  plaintiffs'  action 
setting  up  a  legal  defense  thereto,  and  a  trial  was  had 
in  the  absence  of  one  of  defendants'  counsel,  who  was 
alone  acquainted  with  all  the  facts  of  the  defense, 
which  resulted  in  a  verdict  for  the  plaintiffs;  on  its 
l)eiug  made  to  appear  that  said  counsel  had  leave  of 
absence,  a  new  trial  should  have  been  grante<].  Itiisty 
Johnston  &  Co,  V8,  Ketchum  &  Hartridge 534 

24.  A  judgment  will  not  be  set  aside  for  absence  of  de- 
fendant's counsel  by  leave  of  Court,  and  an  announce- 
ment by  the  Court  that  none  of  the  counsel's  cases 
will  be  tried,  except  by  consent,  where  it  does  not  dis- 
tinctly appear  that  such  counsel  was  regularly  re- 
tained in  the  case,  he  himself  not  being  able  to  swear 
to  it,  and  it  does  appear  that  the  partner  of  the  coun- 
sel, who  was  such  at  the  time  of  the  alleged  retainer, 
is  in  Court  and  states  that  he  knows  of  no  defense, 
and  it  further  appears  that  there  is  no  counsel  of 
record,  that  no  plea  is  filed,  and  that  there  is  a  judg- 
ment by  default  which  has  not  been  opened.     Farmer 

V8,  Perry 543 

25.  Newly  discovered  evidence  tending  to  prove  a  fact 
material  to  the  issue,  and  about  which  the  defendant 
ha'l  offered  no  testimony  on  the  trial,  and  he  is  charge- 
able with  no  want  of  diligence,  entitles  him  to  a  new 
trial.     Carter  V8.   The  State 637 

26.  The  verdict  in  this  case  is  fully  sustained  by  the 
evidence,  and  this  Court  will,  in  its  judgment,  award 
damages  against  the  plaintiff  in  error,  on  the  ground 
that  the  case  was  brought  up  for  delay  only.   Mercier 

vs.  Mercier 643 

27.  There  being  evidence  in  this  case  of  the  existence  of 
the  mistake,  and  the  jury  having  so  found,  we  will 
not  disturb  the  verdict.     Herty  vs.  Clark 649 

NOTARY  PUBLIC.    Soq  Criminal  Law,  12. 
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NOTICE. 

1.  The  recital  in  an  administrator's  deed,  executed  on 
the  3d  day  of  December,  1861,  that  leave  to  sell  the 
land  was  granted  in  Noveml)er  last  past,  is  notice  to 
the  purchaser  that  the  requirement  of  the  law,  as  to 
forty  days'  public  notice  of  the  sale,  had  not  been 
complied  with.     Groover  et  cU,  vs.  King 101 

2.  No  notice  to  the  consignee,  where  the  gooils  arrive 
on  time,  is  necessary  to  reduce  the  liability  of  the 
company  from  that  of  common  carriers  to  that  of 
warehousemen.  Southwestern  Railroad  Company  vs, 
Felder 433 

3.  If  the  goods  arrive  out  of  time,  and  after  they  have 
been  demanded  by  the  consignee,  it  might  require  no- 
tice of  their  arrival  to  the  consignee,  and  a  reasonable 
time  after,  to  relieve  the  company  from  the  extraor- 
dinary liability  imposed  by  law  u|)on  a  common  car- 
rier.    Ibid, 

4.  Notice  given  to  one  deputy  sheriff  by  the  tax  collec- 
tor, under  the  circumstances  set  forth,  to  satisfy  the 
tax^.  fa,  with  the  money  first  made,  is  notice  to  alL 
Beatievs,  Brown  et  al 459 

5.  The  written  notice  required  by  section  3987  of  tiie 
Code,  to  be  given  by  the  plaintiff  in  certiorari  to  the 
opposite  party  in  interest,  need  not  appear  of  record, 
if  there  is  a  waiver  in  writing  of  the  notice.  New  vs. 
LeHardy 616 

NOVATION. 

See  Indorsement,  2. 
"    Principal  and  Security^  6. 

OFFICER.    See  Sheriff,  2,  4. 

OPINION  ON  EVIDENCE. 

1.  It  is  not  an  expression  of  opinion  by  the  Judge,  as  to 
what  has  been  proven  on  the  trial  of  an  indictment  for 
keeping  a  lewd  house,  to  say  to  the  defendant's  attor- 
ney, (who  is  addressing  the  Court  upon  thelawofth*.  _ 
case,)  in  reply  to  the  claim  of  the  attorney,  that  tbtfi^  m 
must  be  proof  that  the  defendant  kept  the  hou8sM^ 
profit;  **llm^VL<5&  wo  difference  whether  he  ke^r 
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for  profit  or  pleasure,  he  is  guilty."     Scarborough  vs. 
The  State 26 

ORDINANCE  OF  1866. 
See  Scaling  Ordinance, 

ORDINARY. 

1.  When  the  vacancy  occurred  in  the  office  of  the  Ordi- 
nary, by  his  resignation,  the  Clerk  of  the  Superior 
Court  was  authorized  to  perform  all  the  duties  which 
the  Ordinary  could  have  performed  as  Clerk.  Bos- 
worth  vs.  Walters  et  al 635 

ORDINARY— COURT  OF. 

See  Amendmenty  4,  5,  6. 

PARTIES. 

1.  The  Western  Union  Telegraph  Company  was  a  proper 
party  complainant  to  the  bill,  it  being  interested  in  the 
result  of  the  litigation  under  its  contract  with  the 
Southwestern  Railroad  Company  for  the  exclusive  use 
of  the  right  of  way  of  said  railroad  to  operate  and 
maintain  its  own  line  of  telegraph.  Southwestern  Rail- 
road Company  vs.  Southern  and  Atlantic  Telegraph 
Company 43 

2.  Where  F.  and  N.  purchased  land  jointly  from  M., 

! riving  their  notes  for  the  purchase  money  and  taking 
lis  bond  for  titles,  and  F.  paid  the  whole  of  the  pur- 
chase money,  and  N.  having  died,  F.  demanded  the 
titles  to  l>e  made  to  himself,  and  brought  suit  on  the 
bond  in  the  names  of  F.  and  N,  for  F.^  use: 
Seldy  That  as  the  purchase  was  joint  and  the  bond  joint, 
it  was  no  breach  of  the  bond  to  refuse  to  make  titles 
to  F.  alone.     Field  et  al.  vs.  Martin^  administratrix...     99 

3.  The  suit  could  not  be  maintained  in  the  name  of  F. 
and  N.  for  the  use  of  F.,  N.  being  dead.     Ibid. 

PARTNERSHIP.   ^^  Estoppel,  9.  See  Set-off,  4. 

PARTY-WALL. 

1.  The  building  of  a  party-wall  bv  the  plaintiff,  under  a 
parol  agreement  with  the  defendant  that  be  would  pay 
for  one-half  of  as  much  of  the  wall  as  he  used,  when 


726  INDEX. 

be  built,  is  such  a  part  performance  of  tbe  contract  as 
takes  it  out  of  the  statute  of  frauds.   Hawaon  vs.  BelL..    19 

2.  If  a  parol  agreement,  in  relation  to  tbe  building  of  a 
party-wall,  lias  been  fully  executed  by  both  parties,  it 
creates  an  easement  which  attaches  to  and  mns  with 
the  land.     Ibid. 

3.  Where  the  defendant,  having  contracted  with  the 
plaintiff  to  pay  for  so  much  of  a  party-wall  as  he  used 
when  he  built,  conveys  his  lot  to  a  third  person, 
having  thus  put  it  out  of  his  power  to  build,  he  be- 
comes liable  to  the  plaintiff.     Ibid. 

4.  As  no  time  was  specified  within  which  the  defendant 
was  to  build  and  pay  the  plaintiff  for  one-half  of  the 
wall  to  be  used  by  him,  the  law  will  imply  that  it  was 
to  be  done  witliin  a  reasonable  time.     Ibid. 

PERSONALTY.    See  i&ife,  1,  2,  3. 

PLEADING. 

1.  Where  a  suit  is  brought  by  administrators  against  an 
attorney  for  money  collected  by  him  as  their  attorney, 
and  not  as  an  attorney  for  their  intestate,  the  allega- 
tion in  the  pleadings  of  their  representative  character 
is  mere  surplusage,  as  they  were  entitled  to  maintain 
the  action  in  their  own  names.  Kenan,  executor,  «. 
DuBignon  et  a/.,  administrators 258 

2.  Suit  being  brought  by  administrators,  proof  of  their 
representative  character  is  unnecessary,  unless  denied 
by  plea.    Ibid. 

3.  In  a  suit  against  the  Ordinary  of  a  county  for  taxes 
alleged  to  have  been  illegally  collected  from  the  plain- 
tiff, the  declaration  must  set  forth  the  facts  showing 
such  illegality.  Montgomery  &  West  Point  Railroad 
Company  vs.  Duer,  Ordinary 27J 

4.  Where  the  note  sued  on  is  alleged  to  have  been  paid 
by  the  transfer  of  notes  and  accounts,  it  is  unnecessary 
to  set  them  out  in  the  plea  of  payment.     Wardlawvs* 

'  MeConnell,  executrix SSt]^ 

5.  When  the  defendant,  in  a  suit  at  law,  sets  up  a  leffX 
defense,  and  the  plaintiff  desires  to  reply  someequitabb'^ 
matter,  he  may  do  so,  but  he  must  amend  his  declaidi-T^ 
tion  so  as  to  plainly  and  distinctly  set  forth  such  eifl 
la\Aeie]^\y.    Snvitivijs,  Bkison 
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6.  The  declaration  of  a  plaintiff  who  sues  on  a  written 
contract  must  set  forth  a  complete  and  valid  contract, 
even  when  suit  is  brought  under  Jones'  form  of  plead- 
ing. Therefore,  in  a  suit  against  a  county  on  a  bond 
given,  after  the  adoption  of  the  Code,  by  the  Justices 
of  the  Inferior  Court,  the  pleadings  must  show,  affirm- 
atively, that  the  contract  was  entered  upon  the  min- 
utes of  the  Inferior  Court.  Without  such  entry,  the 
contract  would  not  be  valid,  under  section  627  of  the 
Code,  if  good  in  other  respects.  Pritcheit,  administror 
tovy  vs.  Inferior  Court  of  Bartow  eounty 462 

7.  A  defendant  in  a  suit  at  common  law  cannot,  by  plea, 
set  up  an  equitable  defense  and  obtain  a  decree  in  his 
favor,  where  a  Court  of  chancery  would  refuse  it,  on 
a  bill  filed  by  him  for  the  purpose,  for  want  of  proper 
parties.  Hence,  if  a  guardian  sue  a  corporation  for 
dividends  belonging  to  his  ward,  the  company  cannot, 
by  an  equitable  plea,  avail  themselves,  as  a  defense,  of 
the  fact  that  they  paid  the  dividends  to  one  not  auth- 
orized to  receive  them,  and  that  the  money  was  ap- 
plied to  the  support  of  the  ward  by  the  person  re- 
ceiving it,  that  person  not  being  a  party  to  the  suit 
Sotdhwestem  JRailroad  Company  vs.  Chapman,  giuxT' 
dian 538 

8.  The  judgment  of  the  Court  l>elow  dismissing  a  suit 
upon  an  erroneous  ground  will  not  be  sustained,  be- 
cause there  is  a  defect  in  the  declaration  upon  which 
the  suit  might  have  been  dismissed,  but  which  could 

be  cured  by  amendment.     Jaekson  vs.  Oayden 645 

POSSESSORY  WARRANT. 

L  Wliere.notes  and  liens,  payable  to  the  order  of  plain- 
tiffs, for  goo<Is  sold,  belonging  to  them,  were  in  the 
possession  of  their  agent,  with  no  authority  to  trans- 
fer, and  were  represented  by  said  agent  to  have  been 
l()st,iand  were  found  in  the  possession  of  the  defendant, 
who  denied  knowing  anything  about  them,  on  inquiry 
made,  the  magistrates,  on  the  trial  of  a  possessory 
warrant  for  the  same,  properly  awarded  the  possession 
to  the  plaintiffs.  WUeoXt  Oibbs  &  Company  vs.  Tur^ 
ner 218 

2.  The  fact  that  the  plaintiffs  took  the  note  of  their 
agent  for  the  amount  of  the  liens  and  notes  all^ffed  to 
have  been  loc»t.  with  the  stipulation  that  when  K»und« 
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the  same  should  be  credited  thereon,  does  not  defeat 
the  right  of  the  plaintiffs  to  the  possession  of  their 
property.     Ibid. 

3.  The  written  notice  required  by  section  3987  of  the 
Code,  to  be  given  by  the  plaintiff  in  certiorari  to  the 
opposite  party  in  interest,  neetl  not  api>ear  of  record, 
if  there  is  a  waiver  in  writing  of  the  notice.  Newv$. 
LeHardy 616 

4.  Under  section  3956  of  the  Code,  a  possessory  war- 
rant lies  at  the  instance  of  the  party  injured,  in  two 
classes  of  cases :  First,  where  any  personal  chattel  has 
been  taken,  enticed  or  carried  away,  either  by  fraud, 
violence,  seduction  or  other  means  from  the  posses- 
sion of  the  party  complaining.  Secondly,  where  such 
personal  chattel,  having  recently  been  in  the  quiet, 
peaceable  and  legally  acquired  possession  of  the  com- 
plaining party,  has  disappeared  without  his  consent. 
In  the  first  class  of  cases  no  lapse  of  time  will  bar  the 
plaintiff's  right  to  recover,  if  he  makes  out  his  case  in 
other  respects,  where  the  defendant  fails  to  show  that 
such  pn>perty  has  been  in  his  quiet  and  peaceable  pos- 
session for  four  years  next  immediately  preceding  the 
issuing  of  the  warranty  or,  perhaps,  in  the  quiet  and 
peaceable  possession  for  that  length  of  time,  of  those 
under  whom  he  claims.     Ibid. 

PRACTICE  IN  THE  SUPERIOR  COURT. 

1.  It  is  not  an  expression  of  opinion  by  the  Judge,  as  to 
what  has  been  proven  on  the  trial  of  an  indictment 
for  keeping  a  lewd  house,  to  say  to  the  defendant's 
attorney,  (who  is  addressing  the  Court  upon  the  law 
of  the  case,)  in  reply  to  the  claim  of  the  attorney,  that 
there  must  be  proof  that  the  defendant  kept  the  house 
for  profit:  ^^It  makes  no  difference  whether  he  keeps 
it  for  profit  or  pleasure,  he  is  guilty,"     Scarborough 

V8.  The  State I i..    » 

2.  When  the  Staters  counsel  in  a  criminal  case,  in  ad* 
dressing  a  jury,  is  making  statements  not  in  procif, 
and  one  of  the  defendant's  counsel  objects,  but  another 
says  let  him  go  on,  it  is  not  a  ground  for  new  trial, 
if  the  Judge  fail  to  interfere  until  the  matter  is  ngafn 
insisted  upon  by  the  defendant's  counsel;  nor  will  the 
verdict  be  set  aside  because  the  Judge,  in  liis  eliargf, 
fails  lo  sa^  Vo  \\\^  y\t^  \\\«it>  they  are  not  to  notice  ^g 
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statemeuts,  there  being  iio  request  for  such  a  chaise. 
Ibid. 

3.  This  Court  will  reluctantly  interfere  with  the  discre- 
tion of  the  Judge  below  in  his  direction  of  the  busi- 
ness of  the  Court,  and  never  unless  manifest  injustice 
have  come  to  the  party  complaining.  Parker  vs,  Ful- 
ton Building  and  Loan  Association 166 

4.  Tlie  defendant  liaving  been  furnishccl  with  a  copy  of 
the  indictment  before  it  was  sent  before  the  grand 
jury,  it  was  not  error  in  the  Court  to  refuse  Uy  (lirect 
him  to  be  furnished  with  a  second  co])y.  Lynes  vs. 
The  State 208 

5.  When,  on  the  trial  of  an  indictment  for  "  burglary 
in  the  night  time,"  the  jury,  after  retiring,  returned 
into  Court  and  asked  if  they  could  find  the  defendant 
guilty  of  any  other  offense  than  that  charged  in  the 
bill  of  indictment,  and  the  Court  informed  them  'Hhat 
t]iey  couhl  not;  that  they  must  find  him  guilty  or  not 
guilty  of  burglary  in  the  night  time/'  and  tlie  jury 
found  the  defendant  "  guilty  :" 

Held^  That  this  instruction  of  the  Court  to  the  jury  was 
not  such  as  the  prisoner  couKI  complain  of,  and  the 
evidence  being  sucli  as  to  justify  the  verdict,  a  new 
trial  ought  not  to  be  granted.      Williams  vs.  The  State.  212 

6.  An  accessory  before  the  fact  to  the  crime  of  arson 
cannot  be  put  upon  his  trial  until  aflerthe  conviction 
of  the  principal  felon,  at  least  not  without  some  special 
reason  recognized  by  law,  showing  why  tlie  principal 

has  not  been  tried.     Smith  vs.  TheState 298 

7.  Where  a  verdict  is  plain  and  unmistakable  in  its 
terms  and  legal  effect,  it  is  error  in  the  Court  to  per- 
mit counsel  for  the  party  against  whom  the  verdict  is 
rendered  to  interrogate  the  jury,  on  the  reading  of  the 
verdict  by  the  Clerk,  as  to  what  they  intende<l  by  their 
verdict.  The  verdict  in  such  a  case  not  being  ambigu- 
ous must  speak  for  itself.  Anderson  vs.  Ch*een^  execu- 
tor   361 

8.  A  judgment  rendered  by  the  Judge  of  the  Superior 
Court,  without  the  verdict  of  a  jury,  in  a  civil  case 
founded  on  contract,  when  an  issuable  defense  is  filed 

on  oath,  should  be  set  aside.  Erambert  vs.  Scarborough.  398 

9.  Where  an  execution  was  levied  upon  a  lot  of  cotton 
which  was  sold  and  the  money  arisinfir.from  the  sale 
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was  claimed  under  a  distress  warrant  for  rent  of  the 
land  on  which  the  cotton  was  made,  and  the  Court 
adjudged  the  warrant  irregular  but  refused  to  pass  anj 
order  disposing  of  the  money  until  the  landlord  could 
procure  a  new  distress  warrant,  which  he  did  before  the 
adjournment  of  the  Court,  and  the  money  was  awarded 
to  him: 
Held,  That  this  was  not  error.     Harrison  vs.  GuiUetaL  427 

10.  Where  a  bill  was  filed  by  the  legatees  of  an  estate 
against  the  executors,  praying  an  account  and  settle- 
ment, and  the  jury  find  in  favor  of  two  of  the  com- 
plainants only,  directing  certain  specific  assets  on  hand 
to  be  turned  over  to  them,  saying  nothing  about  the 
other  complainants: 

Held,  That,  as  in  equity,  the  jury  may  find  a  special 
verdict,  this  verdict  is  not  void,  as  not  disposing  of 
the  issues.     Shell  et  at.,  executors,  vs,  Sanders  et  al.....  469 

11.  The  Chancellor  may,  in  the  final  decree,  dispose  of 
the  whole  case  in  accord  with  the  verdict,  and  it  is, 
therefore,  suflScient     Ibid. 

12.  Where,  on  the  trial  of  a  bill  for  account  and  settle- 
ment in  favor  of  the  legatees  of  an  estate  against  the 
executors,  the  jury  found  that  one  of  the  executors 
was  not  liable  to  the  legatees  at  all,  aud  the  verdict 
directed  certain  notes  and  assets  to  be  turne<l  over  by 
the  other  executor  to  the  legatees,  and  two  of  these 
notes  were  the  notes  of  the  executors,  made  by  them 
as  memoranda  of  moneys  belonging  to  the  estate,  used 
by  them : 

Held,  Tliat  the  verdict  was  illegal.  The  jury  should 
have  found  against  the  executors  a  money  verdict  for 
the  amount  of  the  notes,  and  it  was  right  in  the  Court 
to  grant  a  new  trial.     Ibid. 

13.  Evidence  which  ought  properly  to  have  been  offered 
in  chief,  but  which  was  then  omittecl  through  inad- 
vertence, if  offered  with  the  rebutting  evidence,  should 
be  admitted  if  otherwise  unobjectionable.  Dennis  d 
olvs.  Weekes 814^^ 

14.  When  there  has  not  been  pei*sonaI  service  on  the       -^ 
defendant  in  a  suit  on  an  open  account,  the  plaintiff    .' 
must  prove  his  claim  to  the  satisfaction  of  the  Coarl     / 
by  competent  testimony  before  he  is  entitled  to  a  jodg^T^ 

ment,  although  no  issuable  defense  has  been  filad^ 

oath.    Jcmea  t)E,  Adam%«...«^,« 
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15.  The  judgment  of  the  Court  below  dismissing  a  suit 
upon  an  erroneous  ground  will  not  be  sustained,  be- 
cause there  is  a  defect  in  the  declaration  upon  which 
the  suit  might  have  been  disraissed,  but  which  could 

be  cured  by  amendment.     Jackson  vs.  Gayden 645 

16.  Where,  upon  the  trial  of  the  defendant  for  the 
offense  of  an  assault  with  intent  to  murder,  the  jury 
returned  a  verdict  finding  'Hhe  defendant  guilty  of  an 
assault  with  intent  to  kill/'  and  upon  being  remanded 
to  the  jury-room,  with  instructions  from  the  Court, 
returned  a  general  verdict  of  ** guilty,"  a  motion  in 
arrest  of  judgment,  based  upon  the  facts  aforesaid, 
was  properly  overruled.     Williams  vs.  The  State 647 

PRACTICE  IN  THE  SUPREME  COURT. 

1.  The  bill  of  exceptions  should  specify  the  portion  of 
the  charge  to  which  exception  is  taken.  Rawson  vs. 
Bell. 19 

2.  The  grounds  of  allege<l  error,  set  forth  in  the  motion 
for  a  new  trial,  must  be  identified  by  the  Judge  as 
true,  or  they  will  not  be  considered  on  a  writ  of  error 
l)ased  thereon  to  this  Court.  The  usual  certificate  to 
the  bill  of  exceptions  is  not  sufficient.  Elliott  vs.  The 
State 159 

3.  At  the  July  Term,  1871,  the  death  of  Greer  was  sug- 
gesteil,  and  an  order  was  passed  allowing  the  plaintiff 
in  error  to  open  the  record  at  the  next  term  of  the 
Court,  and  providing  for  its  publication.  At  the  Jan- 
uary Term,  1872,  the  case  was  continueil  for  want  of 
parties.  At  the  July  Term,  1872,  the  writ  of  error 
was  dismissed,  on  motion  of  defendants  in  error,  upon 
the  ground  that  said  order  had  never  been  served, 
either  personally  or  by  publication.  Henderson  vs. 
Greei'  et  al 566 

4.  When  the  bill  of  exceptions  fails  to  show,  affirma- 
tively, that  the  certificate  of  the  Judge  was  given 
within  thirty  days  from  the  adjournment  of  the  Court 
at  which  the  rulings  complained  of  were  made,  the 
writ  of  error  will  be  dismissed.     Walton  vs.  Morgan..  567 

6.  The  verdict  in  this  case  is  fully  sustained  by  the  evi« 
dence,  and  this  Court  will,  in  its  judgment,  award 
damages  against  the  plaintiflT  in  error,  on  the  eruuud 
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that  the  case  was  brought  up  for  delay  only.     Merckr 
V8,  Mercier 643 

PRESCRIPTION. 

1.  Where  a  tenant  in  common  conveys  the  whole  lot  to 
a  third  person,  and  the  grantee  took  )M>S8ession,  claim- 
ing the  entire  lot  as  hia  own,  this  action  constitutes  a 
disseizin  and  ouster  of*  the  other  tenants  in  common, 
and  they  are  barre<l  from  a<sscrting  their  right  U^  such 
property  after  the  expiration  of  seven  years.     Home 

et  cU.  i».  HowM 9 

2.  Where  a  prescriptive  title  is  set  up  in  defense  to  an 
action  of  ejectment,  it  is  competent  for  the  defendant 
to  show  the  good   faitli   with  which   he  purchasetl. 

PRESUMPTION. 
See  Promissory  Notes,  6. 

PRINCIPAL  AND  AGENT. 

1.  Where  notes  and  liens,  payable  to  the  order  of  plain- 
tiffs, for  goods  sold  belonging  to  them,  were  in  the 
possession  of  their  agent,  with  no  authority  to  trans- 
fer, and  were  represente<l  by  said  agent  to  have  been 
lost,  and  were  found  in  the  possession  of  the  defend- 
ant, who  denied  knowing  anything  about  them  ou 
inquiry  made,  the  magistrates  on  the  trial  of  a  jiossi'S- 
sory  warrant  for  the  same,  properly  awarded  the  j>08- 
session  to  the  ])laiutiff8,  Ullcox,  Gibba  &  Co.  vs. 
Twmer 218 

2.  The  fact  that  the  plaintiffs  took  the  note  of  their 
agent  for  the  amount  of  the  liens  and  notes  allege<l  to 
have  been  lost,  with  the  stipulation  that  when  found 
the  same  should  be  cre<lited  thereon,  does  not  defeat 
the  right  of  the  plaintiffs  to  the  possession  of  their 
pro(>erty.     Ibid. 

3.  Where  a  plaintiff^  sues  for  damages  sustained  from 
having  been  pushed  off^  a  car  of  defendant,  while  in 
motion,  by  a  negro,  who  emerged  from  the  car  and 
stated  that  he  was  in  ciiarge  of  the  same ;  this  decla- 
ration, unless  brought  to  the  knowledge  of  the  defend- 
ant or  its  agents,  who  had  charge  of  the  train  at  the 
time,  is  insufficient  to  make  the  defendant  liable  for 
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the   acts  of  the  negro  as   its  servant.     Lindsay  VB. 
Central  liailroad  arid  Banking  Company 447 

PRINCIPAL  AND  SECURITY. 

1.  The  Lejrislatiire  has  authority  to  appoint,  by  resolu- 
tion, a  committee  of  their  own  body,  as  ministerial 
agents,  to  audit  and  state  tlie  accounts  of  the  officers 
and  agents  of  the  Western  and  Atlantic  Railroad. 
Where  such  statement  shows  an  officer  or  agent  in 
default,  and  is  transmitted  by  the  committee  to  the 
Comptroller  General,  and  he  thereupon  issues  execu- 
tions against  the  defaulting  officer  aixi  his  sureties, 
this  Court  will  presume  that  he  has  satisfied  himself  of 
the  correctness  of  the  committee's  report  by  inspection 
of  the  books  and  accounts  of  the  Western  and  Atlantic 
Railroad,  and  adopted  it  as  his  own.    Scofidd  etal.  vs. 

Perkersan  et  al 325 

Hinton  et  al.  vs.  Same 325 

2.  The  Courts  will  not  entertain  jurisdiction  to  enjoin 
such  execution  on  the  ground  that  there  is  a  suit 
pending,  at  the  instance  of  the  State,  against  the  de- 
faulting agent  and  their  securities  on  their  bond,  or 
on  the  ground  that  the  amount  for  which  the  agent  is 
a  defaulter,  was  fraudulently  used  and  embezzled  by 
him.     Ibid. 

3.  A  surety  whose  principal  has  been  adjudged  a  bank- 
rupt, when  sued  for  the  debt  on  which  he  is  surety, 
cannot  set  off  against  it  usurious  interest  paid  by  his 
principal  to  the  creditor,  on  transactions  other  than 
the  one  out  of  which  the  debt  arose,  on  which  the 
surety  is  sued.      Woolfolk  vs.  Plant  &  Son 422 

4.  To  discharge  a  surety  on  account  of  extension  of  time 
by  the  cre<Utor  to  the  principal  debtor  there  must  not 
only  be  an  agreement  for  the  extension,  but  the  indul- 
gence must  be  for  a  definite  {>eriod.     Ibid. 

6*  The  dismissal  of  a  possessory  warrant  for  cotton,  (upon 
failure  to  find  it  in  the  possession  or  control  of  the 
warehouseman  with  whom  it  was  deposited  and  against 
whom  the  warrant  issued,)  by  the  drawee  of  a  draft, 
who  held  the  warehousemen's  receipt  for  the  cotton, 
as  collateral  security  for  the  payment  of  the  draft, 
and  at  whose  instance  the  warrant  issued,  does  not 
disobarge  the  accommodation  drawer^  even  though  tlie 
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warehousemen  were  tlie  acceptors  of  the  draft,  and  the 
draft  on  its  face  directed  the  cotton  to  be  sold  and  the 
proceeds  applied  to  its  payment.     Ibid, 

6.  Where  the  defendant  signed  a  note,  given  by  a  mem- 
ber of  a  firm  individually,  for  money  borrowed  for  the 
use  of  the  firm,  as  security,  and  upon  a  settlement  of 
the  partnership  affairs,  that  note  was  settled  by  the 
acceptance  by  the  plaintiff  of  a  note  made  by  said 
partner,  without  security,  and  the  defendant  was  not 
present,  assenting  thereto,  that  would  discharge  him 
from  his  liability  as  security.     Simmons  vs.  Ouise 473 

PROMISSORY  NOTES. 

1.  "Where  notes  and  liens,  payable  to  the  order  of  plain- 
tiffs, for  goods  sold  belonging  to  thorn  were  in  the 
possession  of  their  agent,  with  no  authority  to  trans- 
fer, and  were  represented  by  said  agent  to  have  \>een 
lost,  and  were  found  in  the  possession  of  the  defend- 
ant, who  denied  knowing  anything  about  them  on  in- 
quiry made,  the  magistrates  on  the  trial  of  a  {X)sses- 
sory  warrant  for  the  same,  properly  awarded  the  pos- 
session to  the  plaintiffs.  Wilcox,  Qibbs  &  Co.  vs. 
Turner .', 218 

2.  The  fact  that  the  plaintiffs  took  the  note  of  their 
agent  for  the  amount  of  the  liens  and  notes  alleged  to 
have  been  lost,  with  the  stipulation  that  when  found 
the  same  should  be  credited  tiiereon,  does  not  defeat 
the  right  of  the  plaintiffs  to  the  possession  of  their 
property.     Ibid. 

3.  When  a  suit  was  brought  on  a  promissory  note, 
signed  by  one  claiming  to  be  the  agent  of  the  defend- 
ant, and  there  was  some  evidence  that  the  defendant 
had  accepted,  knowingly,  the  consideration  for  which 
the  note  was  given  : 

Heldy  That  it  was  error  in  the  Court  to  rule  out  the 
note  as  evidence.  The  case  should  have  been  sub- 
mitted to  the  jury,  under  the  charge  of  the  Court,  as 
to  the  effect  of  the  defendant's  act,  should  they  be- 
lieve he  had  accepted,  knowingly,  the  i^usideratioa 
for  which  the  note  was  given.     GiU>eii  vs.  Dent... 

4.  When  a  note,  payable  at  bank,  is  placed  in  a  bsttlc^ 
for  collection,  it  is  the  duty  of  the  bank  to  see  to^j||^!f 
that  it  is  properly  presented  for  payment,  and  oai 
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dishonor,  to  have  it  duly  protested,  and  notice  given 
to  the  indorsers.  Georgia  National  Bank  vs.  Hen- 
derson  r 487 

5.  When  a  bill  of  exchange  payable  at ,  was  sent 

to  a  bank  for  collection,  and  the  bank  treating  it  as  a 
bank  check,  and  not  entitled  to  days  of  grace,  pre- 
sented it  for  payment,  and  had  it  protested,  etc.,  on 
the  day  of  its  maturity,  without  days  of  grace,  by 
means  of  which  the  indorser  was  discharged,  and  it 
was  in  evidence,  that  the  bank  was  notified  by  the 
indorser  at  the  time  that  he  claimed  the  pa)>er  to  have 
days  grace : 

Held,  That  the  bank  was  liable  to  the  person  who  de- 
posited the  pa)>er  for  collection  for  damages,  for  its 
negligence  in  not  presenting  the  check,  as  required 
by  law,  and  causing  notice  of  its  non-payment  to  be 
given  to  the  indorser.     Ibid. 

6.  The  present  hohler  of  a  negotiable  promissory  note 
or  bill  of  exchange  is  prima  facie,  presumed  to  have 
acquired  title  thereto  before  its  maturity,  and  in  a  suit 
by  the  holder  against  the  bank  to  which  the  paper 
was  sent  for  collection  for  failing  to  present  it  for 
payment,  and  foiling  to  notify  the  indorser  of  its  dis- 
honor, the  present  holder  is  prima  fajde  presumeil  to 
have  been  the  holder  at  the  maturity  of  the  paper. 
Ibid. 

PROTEST.    See  Pro^ntsaory  Notes,  4,  5,  6. 

RAILROADS. 

1.  In  the  absence  of  any  fraud  or  collusion  on  the  part 
of  the  railroad  company,  the  mere  transfer  of  the 
stock  on  the  books  thereof  to  the  purchaser,  by  di- 
rection of  the  administrator,  will  not  make  the  com- 
pany liable  as  a  guarantor  or  warrantor  of  the  ven- 
dor's title  to  the  stock.  Nutting  et  al.  vs.  Thomason 
etal 34 

2.  A  railroad  company  is  not  liable  for  injuries  sus- 
tained by  laborers  in  the  employ  of  a  contractor  who 
was  working  for  said  company,  though  it  may  have 
furnished  implements  and  materials  for  the  perform- 
ance of  such  work.     Centred  Railroad  and  Banking 

Companyvs.  GhranL 417 

8amevs.  O'Hara 417 
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3.  Where  a  plaintiff  sues  for  damages  sustained  from 
having  been  pushed  off  a  car  of  defendant,  while  in 
motion,  by  a  negro,  who  emerged  from  the  car  and 
stated  that  he  was  in  charge  of  the  same;  this  de- 
claration, unless  brought  to  the  knowledge  of  the 
defendant  or  its  agents,  wlio  had  charge  of  the  train 
at  the  time,  is  insufficient  to  make  the  defendant  lia- 
ble for  the  acts  of  the  negro  as  its  servant.     Lindsay 

V8.  Central  Railroad  and  Banking  Company 447 

4.  Where  a  bill  was  file<l  setting  up  that  the  complain- 
ant had  conveyed  by  deed  to  a  railroad  company  for 
laying  and  using  its  track,  one  hundred  feet  width 
of  the  land  through  his  plantation,  and  trusting  to 
the  assurances  of  the  president  of  the  road,  that  proper 
stock-gaps  should  be  erected,  as  they  might  be  needed, 
had  neglected  to  put  in  the  deed  any  stipulation  as  to 
the  gaps,  and  the  bill  prayed  tliat  the  company  might 
be  enjoineil  from  running  the  cars  and  using  the  land 
until  the  "  ga|)s"  were  erected  : 

Held,  That  the  injunction  was  properly  refused  by  the 
Judge,  eren  though  there  might  be  equity  in  the  bill. 
Cook  V8.  North  and  SoxUh  RaUroad  Chmpany 618 

REASONABLE  TIME. 
1.  As  no  time  was  8|>ecified  within  which  the  defendant 
was  to  build  and  pay  the  plaintiff  for  one-half  of  the 
wall  to  be  used  by  him,  the  law  will  imply  that  it 
was  to  be  done  within  a  reasonable  time.  Mawson  vs. 
Bell 19 

RECEIPT.     See  Guardian  and  Ward,  4,  5. 

I^ECEIVER. 

1.  A  purchase  by  a  Receiver,  as  agent  of  another,  of 
property  sold  at  his  own  sale,  made  under  ortltr  of 
Court,  is  voidable  at  the  election  of  a  party  having  a 
beneficial  interest  in  the  property,  and  when  such 
election  is  promptly  made,  the  sale  will  be  set  aside. 
(7a7T,  executor,  et  al,  vs,  Souaer,  administrator tTl\ 

RECORDING  INSTRUMENTS.  ^t 

1.  It  is  not  necessary  that  a  Notary  Public  shall  affix '(..wJ 

his  seal  to  the  probate  of  a  deed  by  a  subscribing  wifc-.i'j^ 

uess.     Nidiola  vs.  Hampton K^j^f 
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2.  A  mortgage  recorded  within  three  months  from  the 
date  of  its  execution  is  a  lien  from  its  date,  even  against 
bona  fde  purchasers  without  notice.     Ibid, 

3,  An  affidavit,  probating  a  mortgage,  taken  l)efore  the 
attorney  of  the  mortgagee,  who  is  a  Notary  Public,  is 
not  a  legal  affidavit,  and  a  mortgage  recorded  on  such 
probate  is  not  legally  recorded.     Ibid, 

REFORMATION  OF  INSTRUMENTS. 
See  Equity  J  12. 

RELIEF  ACT  OF  1870. 

1.  When  in  November,  1864,  a  contract  was  made  for 
Imanl  for  a  year,  and  in  February,  1865,  a  note  was 
given  for  the  sum  agreed  on,  but  the  l)oarding  ceased 
in  August,  1865,  and  in  November,  1865,  the  parties 
had  a  settlement,  and  the  equities  of  their  Confederate 
contract  were  agreed  upon,  the  true  value  of  the  board 
actually  received,  settled,  and  a  new  note  given  for 
what  was  due: 

Hddf  That  this  contract  of  November,  1865,  was  not  a 
renewal  of  the  note  of  February,  1865,  and  that  the 
tax-affidavit,  require<l  by  the  Act  of  October  13, 1870, 
was  not  necessary.     Greene  et  al.  vs.  Lowry 55 

2.  It  is  not  necessary  that  the  declaration  shall  affirma- 
tively show  a  case  to  be  within  the  exceptions  men- 
tione<I  in  the  14th  section  of  the  Act  of  October,  13th, 
1870,  to  excuse  the  filing  of  the  affidavit  required  by 
the  2<i  section  of  the  Act.  It  is  sufficient,  if  the  facts 
be  made  to  appear  to  the  Court  by  proof.     Montgom" 

ery  el  cd,^  exeisiUora,  va,  Pindti  et  al 110 

3.  Where,  in  a  suit  pending  on  a  promissory  note  dated 
beforethelstof  June,  1865,  it  appeared  that  thesuit  was 
in  the  name  of  an  administrator,  that  a  widow  and 
minor  children  were  the  sole  distributees  of  the  estate, 
and  that  the  note  had  been  taken  by  the  administra- 
tor as  part  of  the  consideration  of  a  tract  of  land  sold 
by  him  belonging  to  the  estate : 

Heid,  That,  prima  fa^ie,  the  note  was  due  to  the  widow 
and  minors,  and  within  the  exceptions  to  the  Act  of 
October  13,  1870,  so  that  the  tax-affidavit  was  udnec- 
essary.     Smith,  admistrator,  vs.  HoweU  et  al 128 

4.  Where  it  appeared  that  the  debt  for  which  the  execu- 
tion was  issued  was  contracted  prior  to  June  1st,  1865, 

Vol.  xlvi.  48. 
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that  it  was  for  the  unpaid  purchase  money  due  for  the 
land  levied  on,  that  tlie  complainant  was,  at  the  time 
of  the  coraencement  of  the  action  on  which  the  judg- 
ment and  execution  were  fouude<1,  in  |K)ssession  of  the 
land,  and  is  still  in  possession,  it  was  proper  in  the 
Chancellor  to  refuse  an  injunction  against  the  sale  of 
the  property  under  said  execution,  applied  for  on  the 
ground  that  the  taxes  on  the  debt  haa  not  been  paid. 
Hamhrick  vs.  Dickey  et  al 23C 

5.  To  make  one  a  *•  claimant"  of  the  property,  within 
the  meaning  of  section  6  of  the  Act  of  October  13th, 
1870,  so  as  to  be  permitted  to  file  the  counter-affidavit 
there  provideil  for,  he  must  put  in  a  claim  to  the  prop- 
erty,  under  the  claim  laws  of  this  State.     Adams  v%. 

WorriU 295 

6.  Where  an  action  was  |)ending  on  a  contract  made 
before  the  first  'of  June,  1866,  and  no  tax-affidavit  of 
taxes  paid  was  made  as  required  by  the  Act  of  Octo- 
ber IStii,  1870,  and  no  motion  was  made  to  dismiss 
for  such  failure,  and  a  trial  was  had  on  the  merits,  it  is 
too  late,  after  a  verdict  for  the  plaintiff,  to  move  for 
a  new  trial,  on  the  ground  that  no  affidavit  was  filed, 
and  no  proof  given  on  the  trial  as  to  the  payment  of 
taxes.     Everett  vs.  Southern  Exjyress  Co 303 

7.  The  failure  to  make  a  motion  to  dismiss  is  an  implied 
consent  that  the  case  does  not  come  within  the  Act.  lb. 

8.  Where  a  cre<litor  applies  for  letters  of  administration 
upon  the  estate  of  his  deceased  debtor,  it  was  error  in 
the  Court  to  exclude  notes  ami  mortgage  to  secure  the 
same,  made  by  the  debtor,  which  were  offered  in  evi- 
dence to  show  the  indebtedness,  on  the  ground  that  no 
affidavit  had  been  filed  of  the  payment  of  taxes  thereon. 
Einstein  vs.  Latimer  et  al 315 

;9.  An  executor,  who  has  willfully  or  negligently  mis- 
managed the  property  in  his  charge  to  the  injury  of  a 
.legatee,  cannot  avail  himself  of  the  provisions  of  the 
Relief  Act  of  October  13tli,  1870,  when  sueilbysiicb 
legatee.     Anderson  vs.  Green,  executor 

10.  A  plaintiff  is  a  competent  witness  to  pmve  the|Ni7* 
ment  of  taxes  on  the  debt  sued  on,  though  the  oth 
party  to  the  contract  may  be  dead.    Mumford  vs. 
execvior 

11.  A  cWm  by  oue  \)artner  against  his  co-partnc 
an  uuaacfttl^Aii^  ^.mQ>\v\\.^^vi^\w.^Q\it  of  part 
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transactions,  and  which  can  only  be  ascertained  by  a 
settlement  of  the  partnersliip  concerns,  is  not  required, 
before  such  settlement,  to  be  given  in  for  taxation. 
Hence,  where  a  bill  is  brought  to  compel  such  a  set- 
tlement of  a  partnership,  which  ceased  business  with- 
out formal  dissolution,  l>efore  June,  1865,  it  is  not 
necessary  for  complainant  to  file  an  affidavit  of  pay- 
ment of  taxes  on  the  claim  sought  to  be  enforced. 
Lopez  V8.  McArdUy  administrator 430 

12.  Where,  in  an  arbitration  between  the  guardian  of  a 
minor  legatee  and  the  executor  of  an  estate,  it  was  de- 
creed that  all  the  notes  of  the  estate  should  be  turned 
over  to  the  minor  as  her  property : 

Held^  That  in  a  pending  suit  on  one  of  the  said  notes, 
proof  of  this  award  excused  the  filing  of  the  affidavit 
rfKjuired  by  the  Act  of  October  13,  1870,  and  this  is 
not  met  by  proof  that  there  are  outstanding  debts 
against  the  estate,  Heartwell,  guardiaUy  vs.  Tomp- 
kins  et  al 452 

13.  Where  an  affidavit  of  taxes  paid,  as  is  required  by 
the  Act  of  October  13,  1870,  was  filed  within  the 
time  pre.Mcribed,  but  the  affidavit  failed  to  say  that 
"the  plaintiff  ex|)ected  to  prove  the  same  on  the 
trial :" 

Hdd^  That  the  affidavit  is  amendable  at  the  trial.  JR?r- 
guLSon  vs.  New  Manchester  Manufacturing  Company ,.  461 

14.  Where  a  holder  of  bank  bills,  issued  before  June, 
1865,  gives  them  in  regularly  at  what  he  swears,  on 
the  trial,  he  was  willing  to  sell  them  at,  and  pays  the 
taxes  due  on  that  valuation,  there  being  no  contradic- 
tory evidence  of  the  value  of  the  bills,  it  is  a  suffi- 
cient compliance  with  the  Relief  Act  of  1870.  Man- 
ufadurers'  Bank  of  Macon  vs.  Lamar. 663 

15.  In  suit  on  a  bond  executed  before  June,  1865,  and 
for  the  payment  of  money,  u|)on  the  liap|)ening  of  a 
certain  contingency,  which  does  not  happen  until  after 
that  date,  no  affidavit  of  the  payment  of  taxes  need 

be  filed,     Jackson  vs.  Oayden 645 

REMAINDER. 

1.  Where,  in  a  marriage  settlement,  certain  property  was 
settled  upon  the  wife  for  life,  remainder  to  the  hus- 
band for  life,  remainder  to  the  heirs  geaeral  of  the 
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Heldy  That  the  husband  took  a  vesteil  remainder  in  fee. 
Vamer  va,  Boynton  et  al 508 

2.  Where  the  husband,  with  the  consent  of  the  wife,  in- 
vested a  portion  of  the  estate  so  oonveye<l  in  real  es- 
tate, taking  from  the  vendor  a  bond  for  titles,  his 
heirs-at-Iaw  have  no  right  to  follow  the  proceeds  to 
the  injury  of  the  vendor,  a  portion  of  whose  deht  is 
still  unpaid.     Ibid, 

3.  Where  the  husband  has  diverted  a  ])ortion  of  the  in- 
come of  the  trust  estate,  and  invested  the  same,  with- 
out the  consent  of  the  wife,  in  real  estate,  and  sul>se- 
quently,  with  her  consent,  invested  a  portion  of  the 
corpus  of  tlie  estate  in  the  same  real  estate,  the  heirs- 
at-law  of  the  husband  have  no  right  in  the  remainder 
of  the  corpusy  as  against  the  right  of  the  wife  to  he 
reimburseil  for  so  much  of  the  increase  as  was  so  di- . 
verte<i  and  invested.     Ibid. 

RES  ADJUDICATA. 
1.  An  award  having  been  made  the  judgment  of  the 
Court  without  objection,  equity  will  not  interfere  to 
set  it  aside  on  account  of  fraud  in  the  original  cause 
of  action,  or  of  fraud  in  obtaining  the  complainant's 
consent  to  the  arbitration,  where  all  the  facts  were 
known  at  the  time  of  the  motion  to  make  the  award 
the  judgment  of  the  Court.  Clark  et  al.  vs.  Thur- 
fjiond 9" 

RESCISSION.     See&ife,2. 

SALE. 

1.  When  there  is  a  sale  of  gixxls,  with  a  warranty  of 
quality,  and  a  delivery  and  acceptance  by  the  buyer, 
and  the  goods  prove  not  to  correspond  with  the  war- 
ranty, and  there  is  no  fraud  by  the  seller,  the  measure 
of  damages  is  the  difference  between  the  price  paid 
and  the  value  of  the  goods  as  they  actually  were  at 
the  time  and  place  of  the  sale  and  delivery,  together 
with  such  c(msequential  damages,  if  any  there  be,  as 
come  within  the  rule,  excluding  indirect  and  specula- 
tive damages.     Clarke  d'  Company  vs.  NeuJvUle 261 

2.  There  can  be  no  rescission,  by  the  buyer,  of  a  contract, 
in  a  case  of  the  sale  and  delivery  of  goods,  unless  the 
buyer  reUvtu  ot  oS\it  \.q>  T^V.v\ru  the  goods,  and  if,  by 
his  own  act,  aa  V>7  a  ««i\ft  ^^  ^  \wt>ctfsvi  ^^  \Siftm^  he 
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render  siicli  delivery  impossible,  the  buyer  cannot,  of 
his  own  motion,  rescind.     Ibid, 

3.  Title  to  personal  property  may  pass  by  sale  without 
present  delivery;  but  a  mere  promise  to  deliver,  for  a 
consideration  paid,  after  the  owner  shall  liave  done 
something  necessary  to  enable  him  to  deliver,  does  not 
pasfi  title.  The  intention  of  the  parties  will  govern. 
Thus,  where  A  buys  land  of  B,  for  which  he  gives  him 
the  note  of  a  third  person,  and  they  afterwards  cancel 
their  trade,  but  B,  having  lost  the  note,  promises  to 
have  a  copy  established,  and  then  to  deliver  it  in  lieu 
of  the  lost  original,  or  to  <leliverthe  original  if  found, 
the  title  to  the  note  passed  to  A  or  not,  at  the  time  of 
the  cancellation  of  the  land  trade,  according  as  the 
parties  may  have  intended.  The  jury  in  this  case 
having  found  that  the  parties  did  not  intend  to  pass 
the  title  to  the  note  until  it  was  safely  delivered  to  A, 
which  finding  is  supported  by  evidence,  the  verdict 
will  not  be  disturbed.     Cheney  et  aL  vs.  DaUon 401 

4.  When  a  merchant  sells  an  article  as  a  fertilizer,  at 
the  market  value  of  that  particular  kind  or  descrip- 
tion of  fertilizer,  the  law  implies  that  he  warrants  to 
the  purchaser  thereof,  that  the  article  sold  is  a  mer- 
chantable article,  and  reasonably  suited  to  the  use  for 
which  it  is  purchased;  and  if  it  is  not,  the  defendant 
n)ay  plead  it  in  abatement  of  the  purchase  money 
agreed  to  be  paid  therefor.     Raddiffva,  Ounby  &  Co.  464 

SAW  MILL  LIEN.    See  JKen,  3, 4,  5. 

SCALING  ORDINANCE. 

1.  This  being  a  Confederate  contract,  the  amount  to  l)e 
paid  must  be  determined  under  the  provisions  of  the 
Ordinance  of  1865.     Clark  et  al.  vs.  Lyon  et  al 202 

2.  Where  a  defendant  is  sued  upon  a  note  given  in  the 
year  1863,  in  part  paynipnt  for  property,  of  which  he 
was  in  possession  of  an  undivided]  half  at  the  time  of 
tlie  trial,  he  is  entitle<l  to  the  benefit  of  the  provisions 
of  the  Ordinance  of  1865,  notwithstanding  his  refu- 
sal to  deliver  up  the  property  for  the  note.  Lunis- 
den  vs.  Manes 393 

3.  A  State  bank,  not  specially  authorized  by  its  charter 
to  do  so,  could  not,  in  1862,  issue  any  of  its  bills,  in- 
tended to  be  used  as  money,  redeemable  otherwise 
than  with  gold  or  silver  coin.  Where  it  did  iaav\^V^\V\& 
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at  that  date,  in  the  usual  form,  it  is  inadmissible  in  a 
suit  on  them  by  a  bona  fide  holder,  who  did  not  re- 
ceive them  from  the  bank,  but  purchaserl  them  from 
others,  to  prove  that  they  were  intended  by  the  bank 
to  be  payable  in  Confederate  currency,  and  were  so 
understood  by  the  community  in  whicti  the  bank  was 
located.  The  Ordinance  of  1865  does  not  apply  to 
such  contracts.  Manufadurera^  Bank  of  Ma^con  vs, 
Lamar 563 

SECURITY.    See  Principal  and  Security. 

SET-OFF. 

1.  To  establish  a  set-ofT,  the  law  requires  the  same  evi- 
dence as  if  the  defendant  had  originally  sued  the  plain- 
tiffs on  the  claim.     Wilsofi  &  Co.  vs.  Walker 319 

2.  The  jury  having  returned  a  verdict  in  favor  of  the 
defendant  on  his  plea  of  set-off,  and  there  not  being 
sufficient  evidence  to  create  a  prima  facie  liability  of 
the  plaintiffs  on  the  same,  a  new  trial  will  be  granted. 
Ibid. 

3.  A  surety  whose  principal  has  been  a<lji!dged  a  bank- 
rupt, when  sued  for  the  debt  on  wiiich  he  is  surety, 
cannot  set  off*  against  it  usurious  interest  paid  by  his 
principal  to  tiie  creditor,  on  transactions  other  than 
the  one  out  of  which  the  debt  arose,  on  which  the 
surety  is  sued.      Woolfolk  vs.  Plant  &  Son 422 

4.  In  a  suit  on  a  promissory  note  due  to  A,  a  set-off* due 
to  the  defendant  by  a  partnership  of  which  A  is  a 
member,  cannot  be  pleaded  either  at  law  or  equity  un- 
less there  be  special  circumstances  also  pleaded,  to 
avoid  the  want  of  mutuality  between  the  two  debts. 
West  vs.  Kendrick 526 

SHERIFF. 

1.  Wliere  a  sheriff*  fails  to  advertise  and  sell  goods  It? vied 
on  under  a  mortgage^. /a.  on  the  lOtii  of  Aprils  1871, 
until  the  first  Tuesday  in  October,  upon  the  grotnid 
that  the  defendant  notified  him  that  he  would  afiply 
for  a  homestead  exemption  in  said  property,  wlileli 
exemption  was  not  set  apart  until  Septeml>er  Ifltli^ 
1871,  upon  application  in  l)ehalf  of  plaintiff*8  in  /?./a,, 
a  rule  absolute  should  be  issued  against  him.  A7«h 
bro  &  Company  vs.  Edmondson 

2.  An  appo\uViufe\i\,  ^  Uv^  Judge  of  the  Superior  Coiirt| 
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of  one  to  perform  the  duties  of  sheriff,  under  section 
251  of  the  Revised  Code,  holds  until  there  is  an  elec- 
tion of  some  one  to  fill  the  vacancy,  as  provided  by 
law,  and  no  longer.     Heys  vs,  WaUet*8 386 

3.  Notice  given  to  one  deputy  sheriff  by  the  tax  collec- 
tor, under  the  circumstances  set  forth,  to  satisfy  the 
tHxJi.fa.  with  the  money  first  made,  is  notice  to  all. 
BecUie  V8,  Brown  ei  al 461 

4.  Wiiere  the  securities  of  a  sheriff  applied  to  the  Gov- 
ernor to  be  released  from  his  bond,  and  the  Governor 
ordered  the  sheriff  to  give  another  bond  with  security 
to  the  Ordinary  of  the  county,  within  ten  days;  on 
failure  to  comply  within  the  time  prescribed,  he  for- 
feiteil  his  right  to  exercise  the  duties  of  the  office^ 
although  there  may  have  been  a  vacancy  in  the  office 
of  Ordinary  during  the  period.    Bosworth  vs.  Walters 

et  al 635 

SPECIFIC  PERFORMANCE.    See  Eqidty,  6. 
STATUTE  OF  FRAUDS.  See  Frauds,  StatuU  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STEAMBOAT  LIEN.    See  Xfcn,  8,  9. 

TAX. 
1.  In  a  suit  against  the  Ordinary  of  a  county  for  taxes 
alleged  to  have  been  illegally  collected  from  the  plain- 
tiff, the  declaration  must  set  forth  the  facts  showing 
such  illegality.  Montgomery  and  West  Point  Rail- 
road Company  vs.  Dtierj  Ordinary 272 

2.  The  remedy  against  the  superintendent  and  the  other 
officers  of  the  Western  and  Atlantic  Railroad  is  the 
same  as  against  tax  collectors  and  receivers.  Scofield 
et  al  vs.  Perkerson  et  al;  IBnUyn,  etal.  vs.  Sam^ 350 

3.  A  sale  of  the  land  by  the  assignee  of  a  bankrupt 
does  not  divest  the  lien  of  the  State  U|M)n  the  land  for 
taxes  due  on  it,  even  though  sold  by  the  assignee  free 

of  incumbrance.     Stokes  vs.  The  State  and  Oovmty....  412 

4.  An  execution  issued  by  the  tax  collector  for  the  un- 
paid taxes  against  the  land,  which  has  not  been 
returned  by  any  one,  describing  it  as  the  property  of  the 
persons  who  last  returned  it,  is  valid  against  the  land^ 
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although  such  persons  may  no  longer  be  the  owners 
of*  it,  and  may  not  have  owned  it  at  the  time  the  law 
fixes  the  liability  for  taxes^  to-wit :  the  first  day  of 
April.     Ibid. 

6.  A  claim  by  one  partner  against  his  co-jmrtner  i!>r  an 
unascertained  amount,  growing  out  of  partnership 
transactions,  and  which  can  only  be  ascertained  by  a 
settlement  of  the  partnership  concerns,  is  not  required, 
before  such  settlement,  to  be  given  in  for  taxation. 
Hence,  where  a  bill  is  brougiit  to  compel  such  a  set- 
tlement of  a  partnership,  which  ceased  business  with- 
out formal  dissolution,  before  June,  1865,  it  is  not 
necessary  for  complainant  to  file  an  affidavit  of  pay- 
ment of  taxes  on  the  claim  sought  to  be  enforced. 
Lopez  vs,  McArcUcj  adminUtrator 430 

6.  While  it  is  true,  as  a  general  rule,  that  no  judicial  in- 
terference can  be  had  in  any  levy  or  distress  for  taxes, 
yet  where  it  happens  that  the  tax  collector  placed  a 
tax^./a.  in  the  hands  of  the  sheriff,  with  instructions 
to  collect  the  same  out  of  the  first  money  that  should 
come  into  his  hands  from  the  sale  of  the  defendant's 
property  under  an  execution  held  by  him,  and  the 
sheriff  did  sell  property  of  the  defendant  for  more 
than  enough  to  pay  off  the  tax  fi.  fa»y  under  other 
executions,  and  application  was  made  to  the  tax  col- 
lector for  his  consent  to  have  this  money  paid  over  to 
such  executions,  which  he  refused,  and  the  sheriff 
thereupon  took  the  responsibility  of  paying  over  the 
money  to  the  levying  executions  and  then  of  his  own 
motion  levied  the  tax  fi,  fa,  upon  otiier  property  of 
the  defendant  without  instructions  to  do  so  from  the  • 
tax  collector,  the  sheriff  will  be  enjoined  from  pro- 
ceeding under  the  iaxfi.fa,  at  the  instance  of  a  creil- 
itor  of  the  defendant,  who  has  attaebeil  the  property 
last  levied  on,  who  states  in  his  bill  that  the  defend- 
ant is  insolvent,  and  that  if  complainant  is  defirived 

of  this  means  of  securing  this  debt  by  the  action  of 
the  sheriff,  he  will  lose  it,  it  being  apparent  that  the 
sheriff  levied  the  tax  Ji,fa,  for  his  own  protection  and 
not  for  the  benefit  of  the  State.  Beatie  vs.  Brown  doL  49^ 

7.  Notice  given  to  one  deputy  sherifif  by  the  tax  oolleo- -j 
tor,  under  the  circumstances  set  forth,  to  satisfy  tlMF^. 
tax  fi.  fa.  with  the  money  first  made,  is  notice  to  iC  J 
Ibid.  ^J 
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TENANTS  IN  COMMON. 

1.  Where  a  tenant  in  common  conveys  the  wliole  lot  to 
a  third  person,  and  the  grantee  took  possession,  claim- 
ing the  entire  lot  as  his  own,  this  action  constitutes  a 
diaseizin  and  ouster  of  the  other  tenants  in  common, 
and  they  are  barred  from  asserting  their  right  to  such 
property  after  the  expiration  of  seven  yeare.     Home 

et  cd.  V8.  Howell 9 

2.  Where  a  prescriptive  title  is  set  up  in  defense  to  an 
action  of  ejectment,  it  is  competent  for  the  defendant 
to  sliow  the  good  faith  with  which  he  purchased. 
Ibid. 

TROVER. 

1.  It  is  error  in  the  Court  to  charge  the  jury  in  a  trover 
case,  that  a  demand  and  refusal  is  proof  of  conversion, 
it  not  a[>|>earing  that  the  pro|)erty  sued  for  was  in  the 
possession,  power,  or  control  of  the  defendant,  at  the 
time  of  the  demand  and  refusal,  but  if  in  such  a  case, 
ti)ere  be  conclusive  proof  of  a  conversion  in  fact,  a  new 
trial  ought  not  to  be  granted.     Seago  vs.  Pomeroy 227 

2.  When  the  owner  of  a  past  due  promissory  note  placed 
it  in  the  hands  of  A  for  collection,  and  A  sold  it  to  B, 
and  B  converted  it  to  his  own  use : 

Heldy  That  the  true  owner  might  maintain  trover  for 
the  note  against  B,  and  tiiat  B  got  no  title  by  bis  pur- 
chase from  the  agent.     Ibid, 

TRUSTO. 

1.  Implied  trusts  are  not  within  the  statute  of  frauds, 
and  the  Courts  will  hear  parol  evidence,  showing  the 
facts  from  which  they  are  sought  to  be  implied.  Alex- 
ander,  executrix^  vs.  Alexander  et  at. 283 

2.  Where  one  holds  the  legal  title  to  property,  but  the 
same  has  been  paid  for  by  or  with  the  funds  of  another, 
the  law  implies  a  trust.     Ibid. 

3.  Where  a  guardian  has  purchased  property  with  the 
funds  of.his  wards,  and  has,  by  his  written  and  sworn 
answer  to  a  bill  in  equity,  so  declare<l,  and  that  he 
holds  it  for  their  use,  the  wards  may  recover  the  prop- 
erty in  a  Court  of  law,  notwithstanding  it  may  appear 
that  the  guardian  took  the  deed  to  himself,  making 
no  mention  of  his  wards.    Ibid. 

4.  Receipts  in  full  by  wards  to  their  (guardian,  which. 
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liability,  may  be  explained  by  parol,  and  will  only 
cover  such  matters  as  were  intended  to  be  covered 
thereby.  Ibid. 
5.  A  receipt  in  full  by  a  ward  to  his  guardian,  discharg- 
ing him  from  all  claims  the  ward  may  have  against 
him,  in  law  or  in  equity,  does  not  convey  to  the  guar- 
dian any  title  to  the  land  held  by  the  guardian  for 
him,  even  though  the  ssime  be  heh!  under  an  implieil 
trust,  especially  if,  at  the  time  of  the  receipt,  the  ward 
has  reason  to  believe  that  the  title  of  the  land  is  to 
the  guardian  as  guardian.     Ibid. 

USURY. 

1.  Where  a  suit  to  recover  usury  paid  was  brought 
against  a  Loan  and  Building  Association,  chartere<I 
by  the  Superior  Court  in  favor  of  one  who  has  heen 
a  member  and  borrower,  an<I  who,  failing  to  comply 
with  the  rules,  as  to  the  |Kiyment  of  his  monthly 
dues,  had,  by  way  of  settlement,  conveyed  to  the 
company  certain  real  estate  at  an  agreed  price  in  full 
discharge  of  his  obligations,  and  it  ap{)eared  in  proof 
that  the  company  consisted  of  two  thousand  shares; 
that  $1  00  per  month  was  to  be  paid  upon  each  share 
until  the  accumulations  should  make  each  share  worth 
$200  00;  that  the  monthly  receipts  were  to  be  use<l 
in  advancing  to  the  shareholders  on  their  ultimate 
interest  at  such  rates  of  premium  as  the  money  might 
bring  at  auction,  and  that  each  shareholder,  taking 
an  advance,  was  to  pay  $1  00  extra  upon  eacli  share 
advanced  upon,  giving  a  real  estate  mortgage  to  secure 
the  performance  l)y  him  of  his  agreement  to  pay  his 
dues  as  the  constitution  of  the  company  require<l  : 

Heldf  That  the  contract  of  a  member  taking  an  advance 
according  to  the  rules,  was  not  usurious  upon  its  face, 
whatever  might  be  the  premium  at  which  he  agreed 
to  take  the  a<lvance.  Parker  vs.  FiUton  Loan  and 
Building  AssocicUion 166 

2.  Whether  such  a  contract,  though  legal  upon  its  face, 
was,  in  fact,  illegal,  would  depend  U|K)n  the  object  of 
the  association.  If  it  were,  in  truth,  a  mere  devise 
to  evade  the  usury  laws,  then  it  would  be  illegal,  if 
in  fact  more  was  taken  for  the  use  of  money  than 
seven  per  cent,  per  annum.  But  if  the  organization 
were  in  fact  and  bona  fide  a  plau  with  the  real  intent 
and  object  of  "accumulating  a  fund  by  monthly  sub- 
scriptiona  ox  aaN\v\^  i^l  N\i^  m^vs&^^x^  tVv^ceof^  to  assist 
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them  in  procnr'mg  for  themselves  such  real  estate  as 
they  may  deem  proper,"  then  it  won  hi  not  be  illegal ; 
and  this  being  a  question  of  fact,  depending  upon 
evidence,  it  was  proper  for  the  Judge  to  leave  it  to 
the  finding  of  the  jury.     Ibid. 

3.  When  no  other  facts  appear  to  the  jury,  by  the  proof, 
going  to  show  the  object  of  such  an  association  than 
the  Constitution,  and  the  contract  made  in  accordance 
therewith,  a  verdict  of  the  jury  that  the  contract  is 
not  illegal,  is  not  only  supported  by,  but  is  required 
by  the  evidence.     Ibid, 

4.  If  a  contract  claimed  by  one  of  the  parties  to  be 
usurious  and  by  the  other  not,  is  compromised  and 
settled  between  them,  the  question  of  dispute  as  to 
the  usury,  forming  a  distinct  item  of  the  settlement, 
this  is  an  accord  and  satisfaction  even  as  to  the  usury, 
and  the  money  pai<l  cannot  be  recovered  back,  but  a 
mero  compromise  and  settlement  of  the  debt  without 
a  distinct  reference  to  the  dispute  as  to  the  illegality 
of  the  contract  is  not  a  bar  to  a  suit  to  recover  back 
the  usury  paid.     Ibid. 

5.  A  surety  whose  principal  has  been  adjudged  a  bank- 
rupt, when  sued  for  the  debt  on  which  he  is  surety, 
cannot  set  off  against  it  usurious  interest  pai<l  by  his 
principal  to  the  creditor,  on  transactions  other  than 
the  one  out  of  which  the  debt  arose,  on  which  the 
surety  is  sued.      Woolfolk  V8,  Plant  &  Son 422 

VENUE.    See  Domicil,  1,  2,  3. 

VERDICT. 

1.  Where  a  venlict  is  plain  and  unmistakable  in  its  terms 
and  legal  effect,  it  is  error  in  the  Court  to  permit  coun- 
8L*1  for  the  party  against  whom  the  verdict  is  rendered 
to  interrogate  the  jury,  on  the  reading  of  the  verdict 
by  the  Clerk,  as  to  what  they  intended  by  their  ver- 
dict. The  verdict  in  such  a  case  not  being  ambiguous 
must  speak  for  itself".     Andei*8on  vs.  Ch^een,  execiUor..  361 

2,  Where  a  legatee  files  a  bill  against  the  executor  of  the 
will  under  which  the  complainant  claims,  to  compel 
the  payment  of  his  legac*}'  an<l  the  executor  sets  up 
the  defense  of  plene  adminiatravii  prceler^  which  is  con- 
troverted l)y  the  complainant,  and  the  jury  found  the 
following  verdict:  "We,  the  jury,  find  the  sum  of 
$5,000,  with  legal  interest  thereon  from  the  24th  day 
of  November,  1855,  for  the  complainant,  John  An- 
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liability,  may  be  explained  by  parol,  and  will  only 
cover  suck  matters  as  were  intended  to  be  covered 
thereby.  Ibid, 
5.  A  receipt  in  full  by  a  ward  to  his  guardian,  discharg- 
ing him  from  all  claims  the  ward  may  have  against 
him,  in  law  or  in  equity,  does  not  convey  to  the  guar- 
dian any  title  to  the  land  held  by  the  guardian  for 
him,  even  though  the  same  lye  hehl  under  an  implie<l 
trust,  especially  if,  at  the  time  of  the  receipt,  the  ward 
has  reason  to  believe  that  the  title  of  the  land  is  to 
the  guardian  as  guardian.     Ibid, 

USURY. 

1.  Where  a  suit  to  recover  usury  paid  was  brought 
against  a  Loan  and  Building  Association,  clmrtere<] 
by  the  Superior  Court  in  favor  of  one  who  has  l)e€n 
a  member  and  borrower,  and  who,  failing  to  comply 
with  the  rules,  as  to  the  fmymeut  of  his  monthly 
dues,  had,  by  way  of  settlement,  conveye<l  to  the 
company  certain  real  estate  at  an  agreed  price  in  full 
discharge  of  his  obligations,  and  it  appeared  in  proof 
that  the  company  consiste<l  of  two  thousand  shares; 
that  $1  00  per  month  was  to  l)e  paid  upon  each  share 
until  the  accumulations  should  make  each  share  worth 
$200  00;  that  the  monthly  receipts  were  to  be  use<i 
in  advancing  to  the  shareholders  on  their  ultimate 
interest  at  such  rates  of  premium  as  the  money  might 
bring  at  auction,  and  that  each  shareholder,  taking 
an  advance,  was  to  pay  $1  00  extra  u|K)n  ejich  share 
a<lvanced  upon,  giving  a  real  estate  mortgage  to  secure 
the  performance  l)y  him  of  his  agreement  to  pay  his 
dues  as  the  constitution  of  the  company  requiretl : 

Held,  That  the  contract  of  a  member  taking  an  advance 
according  to  the  rules,  was  not  usurious  upon  its  face, 
whatever  might  be  tlie  premium  at  which  he  agreed 
to  take  the  advance.  Parker  vs,  Fidlon  Loan  and 
Building  Associaiion IW 

2.  Whether  such  a  contract,  though  legal  upon  its  face, 
was,  in  fact,  illegal,  would  depend  u|K)n  tlie  object  of       * 
the  association.     If  it  were,  in  truth,  a  mere  devise 
to  evade  the  usury  laws,  then  it  would  be  illegid,  if 
in  fact  more  was  taken  for  the  use  of  money  Uito 
seven  per  cent,  per  annum.     But  if  the  organizaiioii- 
were  in  fact  and  bona  fide  a  plau  with  the  real  inl 
and  object  of  "accumulating  a  fund  by  monthly  i 
scriptioua  or  savings  of  the  members  thereof,  to  f 
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tlicin  in  procuring  for  themselves  such  real  estate  as 
they  may  deem  |)roj)er,"  then  it  woiihl  not  be  illegal ; 
and  this  being  a  question  of  fact,  depending  upon 
evidence,  it  was  proper  for  the  Judge  to  leave  it  to 
the  finding  of  the  jury.     Ibid, 

3.  When  no  other  facts  aj)pear  to  the  jury,  by  the  proof, 
gtMug  to  show  the  object  of  such  an  association  than 
the  Constitution,  and  the  contract  made  in  accordance 
therewith,  a  verdict  of  the  jury  that  the  contract  is 
not  illegal,  is  not  only  supported  by,  but  is  required 
by  the  evidence.     Ibid, 

4.  If  a  contract  claimed  by  one  of  the  parties  to  be 
usurious  and  by  the  other  not,  is  compromised  and 
settled  between  them,  the  question  of  dispute  as  to 
the  usury,  forming  a  distinct  item  of  the  settlement, 
this  is  an  aword  and  satisfaction  even  as  to  the  usury, 
and  the  money  pai<l  cannot  be  recovered  l>ack,  but  a 
mero  compromise  and  settlement  of  the  debt  without 
a  d instinct  reference  to  the  dispute  as  to  the  illegality 
of  the  contract  is  not  a  bar  to  a  suit  to  recover  back 
the  usury  paid.     Ibid. 

5.  A  surety  whose  principal  has  been  adjudged  a  bank- 
rupt, when  suetl  for  the  debt  on  which  he  is  surety, 
cannot  set  off  against  it  usurious  interest  pai<]  by  his 
l)rincipal  to  the  creditor,  on  transactions  other  than 
the  one  out  of  which  the  <lebt  arose,  on  which  the 
surety  is  sued.      Woolfolk  vs.  Plant  &  Son 422 

VENUE.     See  DomicU,  1,  2,  3. 

VERDICT. 

1.  Where  a  verdict  is  plain  and  unmistakable  in  its  terms 
inul  legal  etfect,  it  is  error  in  the  Court  to  |>ermit  coun- 
sel for  the  party  against  whom  the  verdict  is  rendered 
to  iuterrogale  the  jury,  on  the  reading  of  the  verdict 
by  tlie  Clrrk,  as  to  what  they  intended  by  their  ver- 
dict. The  verdict  in  such  a  case  not  being  ambiguous 
must  speak  for  itself.     Anderson  vs.  Green^  exectUor.,  361 

2.  Where  a  legatee  files  a  bill  against  the  executor  of  the  . 
will  under  which  the  complainant  claims,  to  compel 
the  |)ayment  of  his  legacy  and  the  executor  setB  up 
the  defense  of  plene  administravit  ptxder^  which  is  con- 
troverted by  the  conjplainant,  an<l  the  jury  found  the 
following  venlict:  "We,  the  jury,  find  the  sum  of 
^5,000,  with  legal  interest  thereon  from  the  24th  day 
of  November,  1855,  for  the  complaiuant,  Johu  An* 
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derson,  to  l)e  raised  out  of  the  estate  of  A.  H.  Ander- 
son, deceased,  in  the  hands  of  Moses  P.  Green,  execu- 
tor/' the  complainant  is  entitled  to  a  judgment  de 
bonis  tesiatoris  et  si  non  de  bonis  propriis.     Ibid. 

3.  The  decree  of  the  Chancellor  should  conform  to  the 
verdict.  Where  a  decree  was  rendered  by  the  Chan- 
cellor not  conforming  to  the  verdict,  and  f>ending  a 
motion  by  defendant  for  a  new  trial,  complainant  ex- 
cepted to  the  decree  rendereil  and  brought  the  ca-^e  to 
this  Court,  where  the  bill  of  exceptions  was  dismissed 
as  prematurely  sued  (mt,  and  at  the  hearing  of  the 
motion  for  a  new  trial,  complainant  again  move<l  to 
reform  the  decree,  so  as  to  make  it  accord  with  the 
verdict,  which  moti(Mi  to  reform  the  Chancellor  again 
entertaine<l  and  overruled,  and  also  granted  the  new 
trial,  to  all  of  which  complainant  excepted  within 
the  thirty  days  required  by  the  statute,  he  is  not  es- 
toppeil  from  assigning  error  U|)on  the  ruling  of  the 
Chancellor  refusing  to  reform  the  decree.     Ibid. 

4.  Where  the  verdict  of  the  jury  is  for  a  sum  not  more 
than  the  evidence  shows  the  complainant  is  entitled  to, 
a  new  trial  will  not  be  granted  because  they  may  have 
arrive<l  at  the  restdt  by  an  erroneous  calculation — 
conceding  that,  in  this  case,  (he  mode  of  calcuhition 
atloptetl  by  the  jury  was  erroneous.     Ibid, 

5.  Jurors  cannot  be  heard  to  impeach  their  verdict.  lb. 

6.  Where  a  bill  was  file<l  by  the  legatees  of  an  estate 
against  the  executors,  praying  an  account  and  settle- 
ment, and  the  jury  find  in  favor  of  two  of  the  com- 
plainants only,  directing  certain  specific  assets  on  hand 
to  be  turned  over  to  them,  saying  nothing  about  the 
other  complainants: 

Held,  That,  as  in  equity,  the  jury  may  find  a  s|>ecial 
verdict,  this  verdict  is  not  void,  as  not  disposing  of 
the  issues.     Sliell  el  al.  vs.  Sanders  et  al 4< 

7.  The  Chancellor  may,  in  the  final  decree,  dispose  of 
the  whole  case  in  accord  with  the  verdict,  and  it  is, 
therefore,  sufficient.     Ibid. 

8.  Where,  on  the  trial  of  a  bill  for  account  and  settle- 
ment in  favor  of  the  legatees  of  an  estate  against  the 
executors,  the  jury  found  that  one  of  the  execiitors 
was  not  liable  to  the  legatees  at  all,  and  the  vertlid 
directed  certain  notes  and  assets  to  be  turneil  over  bf 
t\\e  olVver  ^iiecwVat  \ici  >i!tv^  \«^\ft5ft^  and  two  of  tbM 
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as  memoranda  of  moneys  belonging  to  the  estate,  used 
by  tlieni : 
Held,  That  the  verdict  was  illegal.  The  jnry  should 
have  found  against  the  executors  a  money  verdict  for 
the  amount  of  tlie  notes,  and  it  was  right  in  the  Court 
to  grant  a  new  trial.     Ibid, 

WAREHOUSEMEN.    See  Carriers,  2,  3,  4. 

WARRANTY. 

1.  When  there  is  a  sale  of  goods,  with  a  warranty  of 
quality,  and  a  delivery  and  a(?ceptance  by  tlie  buyer, 
antl  the  goods  prove  not  to  correspond  with  the  war- 
ranty, Hud  there  is  no  fraud  by  the  seller,  the  measure 
of  damages  is  the  difference  between  the  price  paid 
and  the  vahie  of  the  jroods  as  they  actually  were  at 
the  time  and  place  of  the  sale  and  delivery,  together 
with  such  consequential  damages,  if  any  there  be,  as 
come  within  the  rule,  excluding  indirect  and  specula- 
tive damages.     Clark  &  Compamj  vs,  Netifville 261 

2.  If  B  buy  land  from  A  and  Uike  possession,  he  cannot 
resist  the  payment  of  the  purchase  money  if  he  has  not 
been  disturbed  in  the  possession  by  who  wing  A's  want 
of  title,  unless  he  show  that  A  is  insolvent,  or  show 
other  facts  to  establish  the  insufficiency  of  his  war- 
ranty.    Booth  vs.  Saffold 278 

3.  When  a  merchant  sells  an  article  as  a  fertilizer,  at  the 
market  value  of  that  particular  kind  or  description  of 
fertilizer,  the  law  im|)Iie8  that  he  warrants  to  the  pur- 
chaser thereof,  that  the  article  sold  is  a  merchantable 
article,  and  reasonably  suited  to  the  use  for  which  it 
is  purchased;  and  if  it  is  not,  the  defen<lant  may  plead 
it  in  abatement  of  the  purchase  money  agreed  to  be 

pai d  therefor.    liadcliff  V8,  G unby  &  Company 464 

4.  A  deed,  or  bond  for  titles  to  a  tract  of  land,  by  its 
number  in  the  State  survey,  binds  the  obligor  to  njake 
title  to  the  land  within  the  boundaries  of  such  survey, 
and  if  a  part  be  sold  oflT  before  the  date  of  the  deed, 
this  is  a  breach  of  the  bond;  nor  is  this  breach  excused 
by  the  fad  that  the  quantity  sold  off  is  small,  and  the 
bond  describes  the  number,  containing  two  hundred 
and  two  and  one-half  acres,  more  or  less.  Sviith  V8. 
Eason 316 

5.  Proof  that  the  obligee  in  a  bond  for  titles  knew  that 
the  obligor  was  not  the  owner  of  the  whole  of  the  land 
described  in  the  bond,  is  no  reply  to  a  plea  of  a  breach^ 
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unlpsfi  it  appear  that  there  was  a  mistake  in  the  <]es- 
cription.     Ibid. 

WESTERN  AND  ATLANTIC  RArLliOAD. 

1.  On  the  abolition  of  the  offices  of  the  Western  and 
Atlantic  Railroad,  tlie  Comptroller  General  became 
the  proper  custodian  of  the  liooks  and  records  of  the 
road,  and  the  duty  of  causing  the  true  amount  due 
by  defaulting  officers  of  the  road  to  be  ascertaiiie<l 
devolved  upon    him.      Scojield  ei   al.   vs.   Ferkevson 

et  al.  ;  Hltdon  et  al.  vs.  same 32 

2.  The  Legislature  has  authority  to  appoint,  by  resolu- 
tion, a  committee  of  tlieir  own  body  as  ministerial 
agents,  to  audit  and  state  the  accounts  of  the  officers 
and  agents  of  the  Western  and  Atlantic  Railroad. 
Where  such  a  statement  shows  an  officer  or  ajrent  in 
default,  and  is  transmitted  by  the  committee  to  the 
Comptroller  General,  and  he  thereupon  i&sues  execu- 
tions against  the  defaulting  officer  and  his  siintie.s, 
this  Court  will  presume  that  he  satisfieil  himstlf  of 
the  correctness  of  the  committee's  report  by  inspec- 
tion of  the  books  and  accounts  of  the  Western  nnd 
Atlantic  Railroad,  and  adopted  it  as  his  own.     Ibid. 

3.  The  remedy  against  the  superintendent  and  tlie  other 
officers  of  the  VVestern  and  Atlantic  Railroad  is  the 
same  as  against  tax  collectors  and  receivers.     Scojield 

et  aL  vs.  Perkerson  et  al. ;  IlhUoii  et  al.  vs.  Same 35( 

WILL. 

1.  Where  there  is  no  ambiguity  on  the  fare  of  a  will, 
parol  evidence  is  inadmissible  to  explain  it.  Ilillet  al. 
vs.Alford 241 

2.  Where  a  will  provided  that,  as  te5tatx)r'.s  cliildren 
should  marry  or  come  of  age,  the  executor  sliould 
give  off  such  portions  of  the  pro})erty  as  he  thought 
proper,  the  title  to  tiie  same  remaining  in  the  estate 
until  the  youngest  child  should  marry  or  come  of  age, 
when  it  should  be  brought  into  the  general  fund  and  a 
final  division  take  place,  and  in  c;ise  all  the  chihlren 
should  die  withoutleaving  children  at  the  time  of  their 
death,  then  the  property  to  pass  to  the  Inferior  Court 
of  Putnam  county,  for  certain  specified  purposes  ;  and 
the  youngest  having  survived  all  the  children,  and 
having  been  placed  in  possession  of  the  entire  estate,  , 
and  having  died  after  he  arrived  at  full  age,  leaying 
two  children : 
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Held,  That  the  purchasers,  under  an  execution  against 
said  y()unt^<:»^  child,  obtain  a  valid  title  thereto  as 
against  his  children.     Ibid. 

3.  Probata  of  a  will  in  common  form  nnattacked  for 
seven  years,  is  conclusive,  upon  all  parties  in  interest, 
except  minor  heirs-at-law.  Anderson  vs.  Green,  exe'r.  361 

4.  A  legatee  is  not  barred  from  asserting  his  claim  to  a 
legacy  against  the  executor  where  suit  is  brought  with- 
in ten  years  aft^r  the  legatee  arrives  of  age.     Ibid, 

5.  Where  a  will  has  been  proved  in  common  form  for 
more  than  seven  years,  a  legatee  does  not  waive  the 
estoppel  thereby  created  by  filing  his  bill  against  the 
executor  for  an  account  and  iliscovery.     Ibid. 

6.  The  law  presumes  a  testator,  in  making  his  \\ill,  to 
have  had  a  legal  intention  in  view  until  the  contrary 
is  shown.     Ibid. 

7.  Where  a  will,  executed  in  July,  1850,  the  testator 
dying  in  1859,  conveys  property  in  trust,  the  proceeds 
to  be  applied  to  the  benefit  of  certain  slaves,  and  pro- 
vides that  the  survivor  shall  receive  the  whole  benefit, 
the  clause  is  inconsistent  with  the  provisions  of  the 
fourth  section  of  the  Act  of  1818,  against  manumis- 
sion, and  therefore  void.  Bennett  et  al,  vs.  Williams, 
administrator 399 

8.  The  will  must  be  construed  iniderthe  law  as  it  exist- 
ed at  the  time  of  the  death  of  the  testator.     Ibid. 

9.  Where  a  testator,  in  1854,  made  his  will,  by  which  he 
left  certain  land  to  his  son,  whom  he  appointed  execu- 
tor, and  in  1856  conveyed  the  land  to  his  son  by  deed, 
reserving  a  life  estate  to  himself,  and  delivered  the 
deed  to  his  son,  the  legacy  is  a<leemed.  If,  on  the 
death  of  the  testator  in  March,  1864,  the  son  takes 
immediate  possession  of  the  land,  clainiing  it  under 
the.  deed,  and  in  January,  1865,  prove  the  will  and  ' 
qualify  as  executor,  but  does  not  return  the  land  as 
j)art  of  his  father's  estate,  he  is  not  estopped  by  the 
])rol)ate  and  his  qualification  as  executor,  without 
more,  from  setting  up  his  title  under  the  deed  adverse 
to  the  will.  Worrill,  andministraior,  et  al.  vs.  Oillf 
administrator 482 

10.  On  the  investigation  of  an  issue  of  devisavit  vd  non, 
where  one  of  the  grounds  of  the  caveat  is,  that  the 
executor  did>  by  fraud  and  deceit,  and  fraudulent  and 
false  re[)resentations,  procure  the  testator  to  make  the 
will,  the  admission  of  the  executor,  who  takes  an  inter* 
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est  ander  the  will|  made  after  qualification,  in  refer- 
ence to  the  conduct  or  acts  of  tlie  executor  himself,  as 
to  a  matter  relevant  to  the  issue,  (and  his  statement 
that  he  had  procured  the  testator  to  niiike  the  will  for 
certain  purposea  is  such)  should  have  l>een  admitted 
as  evidence  in  chief.    Dennis  d  aL  vs.  Weehes 5 

11.  The  fact  that  such  evidence  was  admitted  in  rebuttal 
to  im|>each  the  executor,  who  testified  as  a  witness  in 
&vor  of  the  will,  is  not  the  full  measure  of  the  rights 
of  the  caveators,  and  they  are  entitled  to  a  new  trial 
on  account  of  the  rejection  of  this  testimony  as  evi- 
dence in  chief.     IbioL 

12.  Where  one  of  the  grounds  of  caveat  is  undue  influ- 
ence exercised  by  the  executor  of  the  testator,  in  pro- 
curing him  to  make  the  will,  evidence  showing  that 
tlie  executor,  as  agent  of  the  testator  in  1863  or  1864, 
applied  to  the  Confe<1erate  conscripting  officer  to  iiave  a 
white  man  exempted  from  military  service  for  the  pur- 
)M)0e  of  overseeing  the  plantation  of  the  testator,  on 
the  ground  that  the  latter  was  so  unsound  in  mind  as 
to  be  incapable  of  attending  to  his  own  business,  is 
admissible  as  evidence  in  chief  for  what  weiglit  the 
jury  may  give  to  it,  to  show  the  executor's  knowledge 
of  the  state  of  the  testator's  mind,  where  the  evidence, 
with  the  exception  of  that  of  the  executor  himself^ 
shows  that  the  executor  exerted  his  influence  over  the 
testator  (which  was  proved  to  be  very  great,)  to  have 
the  will  made,  and  all  the  witnesses  testify  that  the 
testator  had  been  a  man  of  very  weak,  if  not  entirely 
unsound  mind  for  fifteen  years  liefore  his  death,  which 
occurred  in  1869.    Ibid. 

WITNESS. 

1.  In  divorce  cases,  the  husband  is  an  incompetent  wit- 
ness to  prove  the  adultery  of  his  wife.     Cook  vs.  Cook  3 

2.  A  plaintiff  is  a  competent  witness  to  prove  the  pay- 
ment of  taxes  on  the  debt  sued  on,  though  the  other 
party  to  the  contract  may  be  dead.  Mumford  vs. 
King 4 

3.  Upon  the  hearing  of  the  motion  to  make  an  injun^ 
tion  permanent,  it  is  not  error  in  the  Chancellor  to 
receive  the  affidavit  of  the  wife  of  one  of  the  deftoil^ 
ants,  in  relation  to  facts  not  coming  to  li^r  knowkj|n 
from  coti&A«a\\^  coti;^munication8  of  her  haal|p^^ 
Dcwia  w.  Wcoow  d  oL .^^^pffS 
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